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I.  The  Commission’s  Final  Decision  of  July  14, 

1948  is  illegal  because  it  deprives  this  appellant 
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munications  Act  of  1934,  as  amended .  15 
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NOTE. 

Stations  referred  to  as  AM  stations  in  this  brief  are  Ampli¬ 
tude  Modulation  or  Standard  Broadcast  Stations  and 
stations  referred  to  as  FM  Stations  are  the  new  type  Fre¬ 
quency  Modulation  Stations. 

References  to  the  Joint  Appendix  appear  as  (App.  ). 

References  to  the  original  record  filed  in  this  case  appear 
as  (R.  ). 

References  to  the  original  record  filed  in  Case  No.  9817 
which  has  been  made  a  part  of  the  record  in  this  case 
appear  as  (9817  R.  ). 

References  to  the  Supplement  to  this  Brief  appear  as 
(SuppL  ). 


IN  THE 

United  States  Court  of  Appeals 

Foe  the  District  of  Columbia  Circuit. 


No.  10049. 


MANSFIELD  JOURNAL  COMPANY  (FM),  Appellant, 

v. 

FEDERAL  COMMUNICATIONS  COMMISSION,  j 

Appellee . 


Appeal  from  Order  of  the  Federal  Communications 

Commission.  i 


BRIEF  FOR  APPELLANT. 


JURISDICTIONAL  STATEMENT. 

This  Appeal  is  taken  from  an  Order  and  a  Decision  (July- 
14,  1948,  App.  151)  of  the  Federal  Communications  Com¬ 
mission  denying  the  application  of  this  appellant  and 
granting  the  application  of  Richland,  Incorporated  (9817 
R.  105)  and  the  Commission’s  Memorandum  Opinion  and 
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Order  adopted  October  20,  1948  (App.  437)  denying  appel¬ 
lant’s  Petition  For  Reconsideration  For  Rehearing  and 
Other  Appropriate  Relief  (App.  361)  which  had  been  prop¬ 
erly  and  timely  filed  in  opposition  to  the  Commission’s  De¬ 
cision  of  July  14,  1948.  Notice  of  Appeal  (App.  183)  was 
filed  with  this  Honorable  Court  on  November  10,  1948  pur¬ 
suant  to  the  statutory  provisions  of  Section  402(b)  of  the 
Communications  Act  of  1934,  as  amended.  (48  Stat.  1064; 
47  U.  S.  C.)  (SuppL  51,  52) 

STATEMENT  OF  CASE. 

Appellant  herein,  the  Mansfield  Journal  Company,  filed 
its  application  with  the  Federal  Communications  Commis¬ 
sion  on  October  5,  1945,  requesting  a  construction  permit 
for  a  new  high  frequency  FM  broadcast  station  to  be 
erected  at  Mansfield,  Ohio.  (FCC  Docket  No.  7591;  9817 
R.  198).  The  Commission,  by  an  Order  of  May  16,  1946, 
consolidated  this  appellant’s  application  for  hearing  with 
the  applications  of  Richland,  Incorporated  (FCC  Docket 
No.  7590  ;  9817  R.  105)  and  Unity  Corporation,  Inc.  (FCC 
Docket  No.  7589;  9817  R-l).  Each  of  these  applications  re¬ 
quested  construction  permits  to  build  new  Class  B  FM 
broadcast  stations  at  Mansfield,  Ohio. 

A  hearing  was  held  during  October  and  November  of 
1946  in  which  all  three  applicants  participated  as  adversary 
parties.  On  January  10,  1948,  the  Commission,  without 
prior  notice  to  this  appellant  of  its  intention,  issued  an 
Order  erroneously  purporting  to  sever  and  finally  grant  the 
FM  application  of  Richland,  Incorporated,  and  erroneously 
purporting  to  sever  for  separate  consideration  the  FM  ap¬ 
plication  of  Unity  Corporation,  Inc.,  and  in  the  same 
Order,  purported  to  erroneously  sever  the  FM  application 
of  this  appellant  from  the  consolidated  proceeding  in  which 
it  had  been  heard  (App.  46).  This  Order  of  January  10, 
1948  also  recited  the  fact  that  the  Commission,  on  that  same 
day,  had  adopted  a  Proposed  Decision  upon  the  applica¬ 
tion  of  the  Mansfield  Journal  Company,  for  a  standard 
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AM  broadcast  station  in  which  the  Commission  had  set; 
forth  its  Findings  and  Conclusions  in  regard  to  the  Mans¬ 
field  Journal  Company’s  FM  application  herein  (App.  49). 
The  Commission’s  Order  of  January  10, 1948  and  the  Pro¬ 
posed  Decision  of  that  same  day,  together,  in  effect,  errone¬ 
ously  consolidated  the  Mansfield  Journal  Company’s  FM 
application  (FCC  Docket  No.  7591)  with  its  AM  application 
( FCC  Docket  No.  7417),  for  a  new  standard  broadcast  sta¬ 
tion  at  Mansfield  and  the  AM  application  of  the  Lorain 
Journal  Company  (FCC  Docked  No.  7418)  for  a  new  AM 
station  at  Lorain,  Ohio  as  well  as  the  AM  application  of 
Laurence  W.  Harry,  trading  as  the  Fostoria  Broadcasting 
Company  (FCC  Docket  No.  7356)  for  a  new  AM  station  at 
Fostoria,  Ohio.  None  of  these  AM  applicants  was  a  party 
to  the  proceeding  involving  the  Mansfield  Journal  Com¬ 
pany’s  FM  application,  nor  were  the  FM  applicants  par¬ 
ties  to  the  proceeding  involving  any  one  of  the  above  FM 
applications. 

The  Mansfield  Journal  Company  and  the  Lorain  Journal 
Company  are  under  common  ownership,  but  they  are  dis¬ 
tinct  and  separate  corporate  entities  publishing  different 
newspapers  in  the  cities  of  Mansfield  and  Lorain,  Ohio. 
There  is  no  connection,  one  with  the  other,  in  their  day  to 
day  operations.  The  two  papers  have  separate  editors,  sep¬ 
arate  editorial  staffs,  separate  operating  staffs,  separate 
physical  assets,  are  published  in  different  cities  over  fifty 
airline  miles  apart,  and  circulate  in  distinctly  separate 
areas.  As  applicants  before  the  Federal  Communications 
Commission,  four  separate  applications  were  filed,  each  re¬ 
questing  a  different  radio  facility. 

The  application  of  Unity  Corporation,  Inc.,  (FCC  Docket 
No.  7589),  having  been  severed  (January  10,  1948)  and 
granted  by  the  Commission  on  March  12,  1948,  was  later 
dismissed,  upon  its  own  request,  by  the  Commission  on  June 
16,  1948  and  the  construction  permit  to  it  vacated.  There¬ 
fore,  any  questions  which  may  have  arisen  from  the  Com¬ 
mission’s  actions  with  respect  to  this  application  are  now 
moot  and,  therefore,  are  not  considered  herein. 
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On  February  3,  1948,  this  appellant  filed  with  the  Com¬ 
mission,  Exceptions  to  the  Commission’s  Proposed  Deci¬ 
sion  and  Order  of  January  10, 1948  (App.  83).  This  appel¬ 
lant,  though  it  objected  to  the  procedure  to  which  it  was 
being  subjected,  was  forced  to  file  these  Exceptions  in 
order  to  preserve  its  rights.  These  Exceptions  set  forth  the 
errors  of  the  Commission  in  its  Proposed  Decision,  some  of 
which  were,  in  part,  that  the  Commission  illegally  at¬ 
tempted  to  disqualify  this  appellant  by:  (1)  erroneously 
injecting  into  this  proceeding  such  matters  as  the  question 
of  newspaper  ownership  of  radio  stations.  Insertion  of 
this  question  at  this  juncture  of  the  proceeding  raised  new 
issues  upon  which  this  appellant  had  no  proper  notice  or 
opportunity  to  be  heard  thereon,  thereby  depriving  this 
appellant  of  its  right  to  a  full  and  fair  hearing;  (2)  ille¬ 
gally  attempting  to  extend  its  authority  into  such  fields  as 
“control  over  the  media  of  mass  communication”,  “the 
avenues  of  communicating  fact  and  opinion”,  “exclusive 
advertising  contracts”,  determination  of  what  constitutes 
“legitimate  news”  as  printed  by  a  newspaper,  and  the  con¬ 
duct  and  operation  of  the  newspaper  business.  Such  illegal 
assumption  of  authority  by  the  Commission  exceeds  and 
violates  the  statutory  mandate  of  the  Communications  Act 
of  1934,  as  amended;  (3)  unlawfully  attempting  to  penalize 
this  appellant  for  exercising  and  for  proposing  to  continue 
to  exercise  its  right  of  freedom  of  speech  and  freedom  of 
the  press  which  is  a  violation  of  this  appellant’s  rights 
under  the  First  Amendment  to  the  Constitution  of  the 
United  States ;  and  (4)  illegally  imputing  motives  and  acts 
to  this  appellant,  such  as,  this  appellant  did  “suppress 
competition  in  the  dissemination  of  news  and  information” 
and  appellant  did  “achieve  an  advertising  monopoly”,  that 
appellant  did  “desire  to  stifle  fair  competition”  and 
“established  monopolies”  and  “harassed”  and  “coerced” 
merchants.  Such  findings  and  conclusions  thereon  are  a 
gross  usurpation  of  authority  which  is  vested  in  other  tri¬ 
bunals  by  the  Sherman  Anti-Trust  Act  and  the  Clayton  Act. 
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The  Federal  C ommunications  Act  of  1934 ,  as  amended,  does 
not  give  the  Federal  C ommumcations  Commission  jurisdic¬ 
tion  over  such  matters.  The  proposed  decision  of  the  Com¬ 
mission  is  contrary  to  due  process  of  law  and  contrary  to  j 
the  evidence  in  the  record  of  this  case. 

On  February  3,  1948,  a  Petition  For  Rehearing  was  also  j 
filed  with  the  Commission  by  this  appellant  directed  against  j 
the  Commission’s  purported  severance  Order  of  January 
10,  1948,  which  pointed  out  with  particularity  the  errors, 
committed  by  the  Commission  (App.  73).  The  Commis-i 
sion’s  errors  include,  among  others,  the  circumvention  of 
the  legally  established  procedure  as  contemplated  by  thej 
Commission’s  own  Rules  and  Regulations  and  the  Com¬ 
munications  Act  of  1934,  as  amended,  thus  depriving  this 
appellant  of  its  right  to  due  process  of  law  and  equal  pro-; 
tection  thereof  under  the  provisions  of  the  Communications 
Act  of  1934,  Sections  309(a),  402(b),  (c)  &  (e),  409(a)  and 
the  Rules  and  Regulations  of  the  Federal  Communications 
Commission,  Sections  1.851,  1.854,  1.856  (SuppL  51-56), 
This  Petition  For  Rehearing  was  erroneously  denied  by 
the  Commission  on  March  12,  1948  and,  accordingly,  the 
Mansfield  Journal  Company,  having  exhausted  its  adminis¬ 
trative  remedies  in  the  matter  of  the  severance  and  the 
final  grant  of  the  Richland,  Incorporated  FM  application, 
filed  its  notice  of  appeal  with  this  Honorable  Court  on 
April  2,  1948.  This  case  was  entitled  “Mansfield  Journal 
Company,  Appellant  v.  Federal  Communications  Commis¬ 
sion,  Appellee,  No.  9817,  in  the  United  States  Court  of  Ap¬ 
peals  for  the  District  of  Columbia  Circuit”,  it  was  heard  oh 
November  15, 1948  and  dismissed  by  this  Court  of  March  7, 
1949. 

On  April  27, 1948,  this  appellant  filed  a  Petition  To  Con¬ 
tinue  the  Oral  Argument  (R.  1870)  scheduled  by  the  Com¬ 
mission  on  the  Exceptions  to  the  Proposed  Decision.  The 
reason  for  this  request  for  continuance  was  because  of  the 
pendency  in  this  Honorable  Court  of  the  matter  of  the 
Commission’s  erroneous  severance  and  grant  of  the  Rich- 


6 


land,  Incorporated  FM  application.  This  appellant’s  Peti¬ 
tion  To  Continue  Oral  Argument  was  erroneously  denied 
by  the  Commission  on  April  29,  1948,  and  oral  argument 
was  held  before  the  Commission  on  May  4,  1948,  at  which 
time  this  appellant  again  requested  the  argument  be  con¬ 
tinued  and  again  this  request  was  denied.  A  final  decision 
was  adopted  on  July  14, 1948  (App.  151),  erroneously  deny¬ 
ing  this  appellant’s  application.  A  Petition  For  Reconsid¬ 
eration,  For  Rehearing  and  Other  Appropriate  Relief 
(App.  361)  was  filed  by  this  appellant  with  the  Federal 
Communications  Commission  on  August  4,  1948,  directed 
against  the  Decision  of  July  14,  1948.  This  Petition  re¬ 
peated,  among  others,  the  errors  recited  in  the  Exceptions 
to  the  Proposed  Decision,  but  nevertheless  it  was  errone¬ 
ously  denied  by  the  Commission’s  Memorandum  Opinion 
and  Order  of  October  20,  1948.  (App.  437). 

This  appellant,  in  its  Petition  For  Rehearing,  directed 
against  the  Commission’s  Order  of  January  10,  1948,  in 
its  Exceptions  to  the  Proposed  Decision  of  January  10, 
1948,  in  its  Oral  Argument  before  the  Commission  on  May 
4,  1948,  and  in  its  Petition  For  Rehearing  of  August  4, 
1948,  pointed  out  with  particularity  and  in  numerous  re¬ 
spects,  the  unjust,  discriminatory,  unwarranted,  erroneous 
and  illegal  aspects  of  the  Commission’s  Action  purporting 
to  deny  this  appellant’s  FM  application  and  purporting  to 
grant  the  FM  application  of  Richland,  Incorporated  which 
deprived  this  appellant  of  its  right  to  due  process  of  law 
and  equal  protection  thereof.  All  of  which  has  been  com¬ 
pletely  disregarded  by  the  Commission. 

This  appellant’s  interests  are  adversely  affected  and  it 
is  aggrieved  by  the  illegal  actions  of  the  Commisison  as 
hereinafter  more  fully  set  forth  and  having  exhausted  all 
administrative  remedies,  its  Notice  of  Appeal  was  filed  with 
this  Honorable  Court  on  November  10, 1948.  (App.  183) 
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STATUTES  AND  REGULATIONS  INVOLVED. 

The  statute  involved  in  this  Appeal  is  the  Communica¬ 
tions  Act  of  1934,  as  amended  (48  Stat.  1064;  47  TJ.  S.  CJ 
and  the  pertinent  excerpts  concerned  are  set  forth  in  the 
Supplement  to  this  Brief.  Pages  51  to  53.  Also  involved  in 
this  Appeal  are  the  Regulations  of  the  Federal  Communi¬ 
cations  Commission,  pertinent  excerpts  of  which  are  found 
on  pages  53  through  56  of  the  Supplement  hereto. 


STATEMENT  OF  POINTS. 


1.  The  Commission’s  Final  Decision  of  July  14,  1948  is 
illegal  because  it  deprives  this  appellant  of  its  right  to  due 
process  of  law  and  equal  protection  thereof. 

2.  The  Decision  of  July  14,  1948  is  illegal  because  it  is 
an  arbitrary  abuse  of  the  licensing  authority  conferred 
upon  the  Commission  by  the  Conmumicatrons  Act  of  1934, 
as  amended. 

3.  The  Commission’s  Decision  abridges  this  appellant’s 
constitutional  guarantee  of  freedom  of  speech  and  freedom 
of  the  press  by  attempting-  to  penalize  this  appellant  for 
having  exercised  and  for  proposing  to  continue  to  exercise 
these  rights  in  accordance  with  the  First  Amendment  to 
the  Constitution  of  the  United  States. 

4.  The  Commission  has  illegally  imputed  to  this  appel¬ 
lant  the  guilt  of  unlawful  and  criminal  acts. 

5.  The  Commission’s  findings  and  conclusion  are  dis¬ 
criminatory,  arbitrary  and  capricious  in  that  they  (1)  are 
contrary  to  substantial  evidence,  and  (2)  ignore  substan¬ 
tial  evidence  contained  in  the  record  of  this  case. 

6.  As  a  result  of  the  Commission’s  erroneous  Decision  of 
July  14,  1948,  this  appellant  is  aggrieved  and  its  interests 
have  been  adversely  affected. 
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SUMMARY  OF  ARGUMENT. 

It  is  the  contention  of  this  appellant  that  the  decision 
reached  and  the  procedure  employed  by  the  Commission  in 
reaching  that  decision  are  erroneous. 

The  Commission,  after  a  consolidated  adversary  hearing 
issued  an  Order  on  January  10,  1948  which  was  confirmed 
by  its  Decision  of  July  14,  1948,  the  result  being  the  pur¬ 
ported  grant  of  the  FM  application  of  Richland,  Incor¬ 
porated  (WMAN)  and  the  denial  of  this  appellant’s  FM 
application.  These  Commission  actions  are  (1)  legally 
deficient  in  that  there  are  no  proper  and  adequate  findings 
of  fact  with  respect  to  the  Richland,  Inc.  (WMAN)  grant, 
(2)  they  circumvent  the  normally  established  legal  pro¬ 
cedure  provided  for  by  the  Rules  and  Regulations  of  the 
Commission  and  contemplated  by  the  Communications  Act 
of  1934,  (3)  they  deprive  this  appellant  of  its  right  to  a 
full  and  fair  hearing,  and  (4)  hence,  appellant  has  not  been 
afforded  its  right  to  due  process  of  law  or  afforded  equal 
protection  thereof. 

The  Commission’s  Decision  of  July  14,  1948  is  also  er¬ 
roneous  because  it  contains  findings  of  fact  and  conclusions 
upon  matters  on  which  this  appellant  has  had  no  oppor¬ 
tunity  to  be  heard  and  also  matters  over  which  the  Com¬ 
mission  has  absolutely  no  jurisdiction,  such  as,  (1)  the 
question  of  newspaper  ownership  of  radio  stations,  (2) 
control  over  the  media  of  mass  communication,  (3)  “the 
avenues  of  communicating  fact  and  opinion”,  (4)  “exclu¬ 
sive  advertising  contracts”,  and  (5)  the  conduct  and  opera¬ 
tion  of  the  newspaper  business.  The  Commission’s  find¬ 
ings  on  those  matters  over  which  it  has  no  jurisdiction  are 
an  arbitrary  and  illegal  abuse  of  the  licensing  authority 
conferred  upon  it  by  the  Communications  Act  of  1934. 

This  Decision  of  the  Commission  is  typically  illustr alive 
of  the  Commission’s  discriminatory  policy  toward  news¬ 
paper  publishers  who  apply  for  radio  licenses.  In  this  par¬ 
ticular  case  the  Commission’s  arbitrary  policy  in  this  re- 
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spect  violates  three  of  the  fundamental  rights  guaranteed 
by  the  Constitution  of  the  United  States,  they  are  (1)  the 
right  of  freedom  of  speech,  (2)  the  right  of  freedom  of 
the  press  and  (3)  right  to  a  trial  by  an  impartial  jury 
before  being  stamped  with  the  guilt  of  a  criminal  act. 

The  Commission  in  this  Decision  goes  so  far  as  to  as¬ 
sume  jurisdiction  over  what  it  considers  to  be  ‘ ‘ legitimate! 
news”  for  the  people  of  Mansfield,  Ohio.  By  this  Decision 
the  Commission  penalizes  this  appellant  for  not  publishing 
what  the  Commission  considers  it  should  have  published  in 
its  newspaper. 

The  Commission  has  failed  in  its  duty  to  decide  this  case 
in  accordance  with  the  evidence  as  contained  in  the  record 
and  illegally  concluded  that  this  appellant  is  guilty  of  sup¬ 
pressing  competition  and  establishing  monopolies  in  the 
field  of  local  advertising.  The  determination  of  monopolis¬ 
tic  practices  and  unfair  methods  of  competition  by  law  is 
vested  in  the  judiciary  and  other  administrative  agencies. 
When  this  Commission  considers  such  subjects  it  is  guilty 
of  a  gross  usurpation  of  authority  which  is  specifically  re¬ 
served  for  other  tribunals.  Therefore,  the  findings  and 
conclusions  of  the  Commission  in  this  Decision  upon  such 
matters  are  outside  the  scope  of  its  jurisdiction  and  are 
void  and  without  effect.  Furthermore,  such  conclusions  in 
this  respect  are  not  in  accordance  with  the  evidence,  and 
hence,  are  arbitrary  and  capricious. 

In  fact,  it  would  appear  that  the  Commission’s  findings 
and  conclusions  have  been  made  to  conform  with  certain 
preconceived  objectives,  particularly  by  reason  of  the 
illegal  and  unconstitutional  attempt  of  the  Commission  to 
disqualify  this  appellant  as  a  radio  licensee  in  the  absence 
of  any  legal  requirements  that  it  be  disqualified.  To  the 
contrary,  this  appellant  has  met  the  tests  required  by  law 
and  the  Rules  and  Regulations  of  the  Federal  Communica¬ 
tions  Commission  with  regard  to  legal,  financial,  technical, 
and  other  qualifications.  Also,  as  the  record  will  show,  this 
appellant  has  demonstrated  its  outstanding  fitness  and  abil- 
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ity  to  render  a  radio  service  to  the  Mansfield  Community, 
and  that  the  grant  of  its  application  would  serve  the  public 
interest,  convenience  and  necessity. 

This  appellant  respectfully  submits  that  for  the  fore¬ 
going  reasons,  and  others  recited  herein,  the  Commission’s 
Order  of  January  10, 1948  granting  the  application  of  Rich¬ 
land,  Incorporated  (WMAN)  and  its  Decision  of  July  14, 
1948  denying  the  application  of  this  appellant  represent  an 
arbitrary  and  capricious  misapplication  of  statutory  au¬ 
thority  under  which  the  Commission  operates  and,  there¬ 
fore,  these  actions  should  be  set  aside. ' 


ARGUMENT. 

Point  No.  1. 

_ i 

The  Commission’s  Final  Decision  of  July  14, 1948  is  Illegal 
Because  It  Deprives  This  Appellant  of  Its  Right  to  Due 
Process  of  Law  and  Equal  Protection  Thereof. 

The  Commission’s  Decision  of  July  14, 1948  is  predicated 
upon  its  Order  of  January  10^  1948  which  purports  to 
finally  grant  the  FM  application  of  Richland,  Incorporated 
and  by  so  doing  deprives  this  appellant  of  its  right  to  a 
full  and  fair  hearing.  These  actions  sever  the  applications 
for  separate  consideration  after  the  adversary  position  of 
each  had  been  established  during  hearing.  Thereby  de¬ 
priving  this  appellant  of  the  procedural  rights  to  which  it 
is  entitled.  The  Commission’s  erroneous  denial  of  this  ap¬ 
pellant’s  application  is  predicated  upon  incompetent  testi¬ 
mony  which  was  introduced  at  the  instigation  of  Richland, 
Incorporated  (WMAN).  This  appellant,  during  the  hear¬ 
ing,  attacked  the  qualifications  of  Richland,  Incorporated. 
This  illegal  procedure  employed  by  the  Commission  dis¬ 
criminates  against  this  appellant  because  the  attack  upon 
this  appellant’s  qualifications  is  continued  whereas  this  ap¬ 
pellant  is  prevented  from  continuing  its  attack  upon  the 
qualifications  of  Richland,  Incorporated. 
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The  Commission’s  Order  and  Decision  are  in  violation 
of  the  Commission’s  Rules,  Sections  1.851,  1.854,  1.856 
(SuppL  53-56),  which  contemplate  the  issuance  of  a  pro¬ 
posed  decision,  the  right  to  file  exceptions  to  the  proposed 
decision,  and  the  right  to  have  oral  argument  thereon  j 
before  a  final  decision.  Also,  these  Commission  actions 
are  in  violation  of  Section  309(a)  (SuppL  51-53)  of  the 
Communications  Act  of  1934,  as  amended,  which  provides 
that  upon  the  designation  of  an  application  for  hearing,: 
the  Commission  “shall  afford  such  applicant  an  oppor-j 
tunity  to  be  heard  under  such  Rules  and  Regulations  as  it  i 
(the  Commission)  may  prescribe”.  Further,  these  actions 
are  contrary  to  the  statutory  provision  of  Section  409(a) 
(SuppL  53)  of  the  Communications  Act  which  requires 
that  in  all  cases  heard  by  an  examiner,  the  Commis-j 
sion  shall  hear  oral  argument  on  the  request  of  either; 
party.  In  this  respect ,  the  Commission's  statutory  obliga-\ 
tion  is  mandatory.  It  has  no  discretion  and  cannot  deny, 
the  right  of  oral  argument .  Further,  the  Communications  I 
Act  charges  the  Commission  with  the  duty  of  conducting! 
its  proceedings  in  such  a  manner  as  will  best  conduce  the 
proper  dispatch  of  business  and  to  the  ends  of  justice  (Sec¬ 
tion  4(j)),  (SuppL  51)  and  the  Commission’s  procedure  in 
all  cases  must  satisfy  “the  pertinent  demands  of  due  proc¬ 
ess”.  ( Radio  Commission  v.  Nelson  Bros .  Bond  and  Mort¬ 
gage  Co.,  289  U.  S.  266,  276). 

An  essential  element  of  due  process  is  the  opportunity 
to  be  heard  before  reaching  judgment  Due  process  fur¬ 
ther  requires  not  only  opportunity  for  the  presentation  of 
evidence  and  cross-examination  of  witnesses  but  also  op1 
portunity  for  argument.  This  Honorable  Court  has  held 
that  where  these  various  procedural  rights  have  been  de¬ 
nied  a  party,  that  party  has  likewise  been  denied  due  pro¬ 
cess  of  law.  ( L .  B.  Wilson,  Inc.  v.  F.  C.  C.,  TJ.  S.  Ct.  Ap¬ 
peals  D.  C.,  No.  9434,  decided  April  12,  1948) 

The  only  findings  with  respect  to  public  interest  or  the 
qualifications  of  Richland,  Inc  are  as  follows : 
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“It  Further  Appearing,  Upon  consideration  of  the 
record  made  in  this  consolidated  proceeding,  that 
Richland,  Incorporated  is  legally,  technically,  finan¬ 
cially  and  otherwise  qualified  to  construct  and  operate 
its  proposed  station  and  that  the  public  interest  would 
be  served  by  a  grant  of  this  application;”  (FCC  Order 
January  10,  1948,  App.  47). 

Such  a  finding  by  the  Commission  has  been  held  by  this 
Honorable  Court  to  be  insufficient  and  inadequate.  The  ab¬ 
sence  of  adequate  findings  render  the  Commission’s  Order 
and  Decision  confirming  same  invalid.  ( Tri-State  B/cg  Co. 
v.  FCC,  76  Fed.  2nd,  564,  566;  Atchison,  T.  &  S.  F.  By.  Co. 
v.  U.  S.,  295  U.  S.  193,  201,  202;  State  of  Florida  et  al. 
v.  U.  S.,  282  U.  S.  191,  215 ;  Beaumont  S.  L.  <&  W.  Ry.  Co. 
et  al.  v.  U.  S.,  282  U.  S.  74). 

The  Commission’s  Decision  of  July  14,  1948  purporting 
to  deny  this  appellant’s  application,  is  predicated  upon 
findings  and  conclusions  concerning  matters  of  which  this 
appellant  was  not  afforded  proper  notice  of  and  oppor¬ 
tunity  to  be  heard  thereon. 

Conclusion  No.  2  of  the  Commission’s  Decision  is  as 
follows : 

“2.  Two  of  the  applicants  herein,  Mansfield  Journal 
Company  and  The  Lorain  Journal  Company,  are  un¬ 
der  common  control  and  publish  the  only  daily  news¬ 
papers  in  Mansfield  and  Lorain,  Ohio,  respectively. 
The  subject  of  newspaper  ownership  of  radio  stations 
was  thoroughly  examined  by  the  Commission  during 
the  period  from  1941  to  1944.  The  Commission  con¬ 
cluded,  as  a  result  of  this  study,  that  diversification  of 
control  of  the  media  of  mass  communication  and  the 
avoidance  of  monopoly  of  the  avenues  of  communi¬ 
cating  fact  and  opinion,  were  desirable.  The  Commis¬ 
sion  did  not  adopt  a  general  rule  with  respect  to  news¬ 
paper  ownership  of  radio  stations  but  stated  that  in 
processing  individual  applications  for  licenses  it  would 
inquire  into  such  ‘public  interest’  questions  to  the  end 
of  preventing  concentration  of  control  of  the  media 
of  mass  communication.  Accordingly,  in  the  instant 
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case,  the  qualifications  of  these  newspaper  applicants 
must  be  examined  in  light  of  these  criteria.”  (Deci¬ 
sion,  Conclusion  No.  2,  Page  15,  App.  171-172). 

The  above  Conclusion  raises  the  issue  of  newspaper 
ownership  of  radio  stations.  The  issues  of  this  hearing 
contained  no  such  issue  nor  was  any  testimony  taken  on 
this  question.  This  appellant  has  been  afforded  no  oppor¬ 
tunity  to  be  heard  upon  the  question  of  newspaper  owner¬ 
ship  of  radio  stations  and  there  is  no  evidential  support 
in  this  record  for  such  a  conclusion.  Also,  this  appellant 
has  been  afforded  no  notice  that  its  qualifications  would 
be  examined  in  the  light  of  a  Commission  study  conducted 
some  four  to  seven  years  ago. 

Again,  in  Conclusion  No.  2  of  the  Commission’s  Decision 
of  July  14,  1948,  the  Commission  concludes  as  follows : 

“The  Commission  concluded,  as  a  result  of  this  study, 
that  diversification  of  control  of  the  media  of  mass 
communication  and  the  avoidance  of  monopoly  of  the 
avenues  of  communicating  fact  and  opinion,  were  de¬ 
sirable”.  (App.  171-172). 

Nowhere  in  the  issues  contained  in  the  Commission’s 
Order  of  Designation  (App.  7)  is  there  any  indication  that 
the  Commission  was  going  to  examine  the  qualifications  of 
this  appellant  under  the  theory  that  it  had  jurisdiction  over 
“the  media  of  mass  communication”  and  “the  avenues  of 
communicating  fact  and  opinion”.  This  appellant  states 
categorically  that  the  Commission  has  no  jurisdiction  over 
such  matters  and  that  the  broadest  interpretation  of  the 
Communications  Act  can  in  no  way  be  construed  that  the 
Commission  is  so  authorized.  Absolutely  no  notice  what¬ 
ever  was  given  to  this  appellant  concerning  these  matters. 

A  large  part  of  the  Commission’s  erroneous  conclusions 
is  devoted  to  alleged  “exclusive  advertising  contracts*’. 
An  examination  of  the  Commission’s  Order  of  Designation 
of  May  16,  1946  (App.  7  &  8)  will  reveal  that  there  was 
no  issue  and  no  mention  whatever  of  the  term  “exclusive 
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advertising  contracts”.  The  Commission’s  Order  of  Desig¬ 
nation  in  the  matter  of  the  AM  application  of  this  appellant 
contains  such  an  issue  which  was  met,  but  no  such  issue 
was  designated  in  this  consolidated  proceeding.  Therefore, 
this  appellant  has  been  deprived  of  proper  notice  and  the 
opportunity  to  be  heard  on  the  matter  of  “exclusive  ad¬ 
vertising  contracts”. 

The  findings  and  conclusions  of  the  Commission’s  Deci¬ 
sion  contain  matters  which  apply  exclusively  to  the  con¬ 
duct  and  the  operation  of  the  newspaper  business.  These 
findings  and  conclusions  deal  with  such  matters  as  (1) 
what  should  or  should  not  be  printed  in  appellant’s  news¬ 
paper  (App.  161),  (2)  the  competitive  situation  existing 
between  newspapers  in  Mansfield,  Ohio,  as  far  back  as  1930 
and  1932  (App.  161),  (3)  the  advertising  rates  of  the  Mans¬ 
field  Journal  (App.  163),  and  (4)  to  whom  the  Mansfield 
Journal  should  sell  advertising.  It  is  this  appellant’s  con¬ 
tention  that  the  Commission  has  no  jurisdiction  over  the 
conduct  and  operation  of  a  newspaper  and  here  again  this 
appellant  was  given  no  notice  that  such  matters  were  to  be 
considered  by  the  Commission. 

Also,  this  appellant  was  afforded  no  notice  and  no  oppor¬ 
tunity  to  be  heard  with  respect  to  the  findings  and  conclu¬ 
sions  of  the  Commission  concerning  alleged  acts  of  monop¬ 
oly  and  unfair  methods  of  competition.  (App.  172,  173, 
174). 

The  Commission’s  Order  of  Designation  of  Hearing 
(May  16, 1946;  App.  7  and  8)  contains  no  issues  concerning 
any  of  the  above  matters  upon  which  the  Commission  found 
and  concluded.  Such  a  lack  of  notice  before  decision  is 
reversible  error.  Parties,  such  as  the  appellant  herein, 
when  brought  into  proceedings  before  administrative  agen¬ 
cies  such  as  the  Federal  Communications  Commission,  are 
entitled,  as  a  matter  of  right  and  that  Commission  is  re¬ 
quired,  as  a  procedural  duty,  to  advise  the  parties  in  hear¬ 
ing  before  it,  what  it  proposes  with  respect  to  those  parties 
and  on  what  matters  the  hearing  will  be  held  before  that 
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Commission  issues  its  final  order.  The  right  to  a  full  hear¬ 
ing,  which  is  essential  to  the  legal  validity  of  an  adminis¬ 
trative  order,  embraces  not  only  the  right  to  present  evi¬ 
dence  but  a  reasonable  opportunity  to  know  the  claims 
of  the  opposing  party  and  to  meet  them.  No  such  oppor¬ 
tunity  has  been  afforded  this  appellant .  Thus,  this  appel- 1 
lant  has  been  deprived  of  its  right  to  be  timely  advised  of 
the  matters  upon  which  it  has  been  judged.  Therefore,  this 
appellant  has  been  denied  its  right  to  due  process  of  law  j 
and  equal  protection  thereof  (Morgan  et  al.  v.  U.  S.,  304 
U.  S.  1 ;  Carter  v.  Kubler,  320  U.  S.  243).  j 

Point  No.  2. 

The  Decision  of  July  14,  1948  is  Illegal  Because  It  is  an 
Arbitrary  Abuse  of  the  Licensing  Authority  Conferred  | 
Upon  the  Commission  by  the  Communications  Act  of  i 
1934,  as  Amended.  j 

The  Communications  Act  of  1934,  as  amended,  and  the! 
Decisions  of  the  Courts  interpreting  same,  clearly  define 
the  jurisdiction  of  the  Commission.  Nowhere  in  the  Com¬ 
munications  Act,  or  in  the  Court’s  decisions  can  it  be  found 
that  the  Commission  may  arbitrarily  extend  its  licensing! 
power  into  fields  of  endeavor  not  contemplated  by  the  Act. 

In  the  instant  case  the  Commission  has  attempted  to  ex¬ 
tend  its  “public  interest”  licensing  authority  as  it  ap¬ 
plies  to  radio  facilities  into  such  broad  fields  as  “control 
over  the  media  of  mass  communication”  and  “the  avenues 
of  communicating  fact  and  opinion”.  The  Commission  also 
attempts  to  broaden  its  “public  interest”  licensing  author¬ 
ity  and  apply  it  to  the  conduct  and  operation  of  the  news¬ 
paper  business  including  such  particulars  as  “exclusive 
advertising  contracts”.  A  further  attempted  expansion  of 
the  licensing  authority  of  the  Commission  is  seen  from  the 
fact  that  the  Commission,  by  finding  and  concluding,  it 
imputes  to  this  appellant  the  guilt  of  having  suppressed 
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competition  and  established  monopolies  in  the  field  of  news¬ 
paper  advertising.  (Conclusions  2,  3  and  4;  App.  171-174). 

The  courts  have  long  recognised  that  the  chief  purpose 
of  Congress  in  enacting  the  Radio  Act  of  1927,  the  fore¬ 
runner  of  the  radio  sections  of  the  Communications  Act  of 
1934,  was  to  eliminate  destructive  interference  between 
radio  stations  which  had  evolved  under  the  obsolete  pro¬ 
visions  of  the  Radio  Act  of  1912.  The  Supreme  Court 
stated  in  Federal  Communications  Commission  v.  Saun¬ 
ders  Brothers  Radio  Station.: 

“The  genesis  of  the  Communications  Act  and  the 
necessity  for  the  adoption  of  some  such  regulatory 
measure  is  a  matter  of  history.  The  number  of  avail¬ 
able  radio  frequencies  is  limited.  .  .  Unless  Congress 
had  exercised  its  power  over  interstate  commerce  to 
bring  about  allocation  of  available  frequencies  and  to 
regulate  the  employment  of  transmission  equipment 
the  result  would  have  been  an  impairment  of  the  effec¬ 
tive  use  of  these  facilities  by  anyone.  The  fundamental 
purpose  of  Congress  in  respect  of  broadcasting  was  the 
allocation  and  regulation  of  the  use  of  radio  frequen¬ 
cies  by  prohibiting  such  use  except  under  license 
(309  U.  S.  470, 106  F.  2nd,  321).  (Italics  supplied). 

In  the  Pottsville  Case  the  Supreme  Court  delineated  the 
Commission’s  licensing  authority  in  the  following  manner: 

“In  granting  or  withholding  permits  for  the  construc¬ 
tion  of  stations,  and  in  granting,  denying,  modifying  or 
revoking  licenses  for  the  operation  of  stations,  “public 
convenience,  interest,  or  necessity”  was  the  touchstone 
for  the  exercise  of  the  Commission’s  authority.  While 
this  criterion  is  as  concrete  as  the  complicated  factors 
for  judgment  in  such  a  field  of  delegated  authority  per¬ 
mit,  it  serves  as  a  supple  instrument  for  the  exercise  of 
discretion  by  the  expert  body  which  Congress  has 
charged  to  carry  out  its  legislative  policy.  Necessar¬ 
ily,  therefore,  the  subordinate  questions  of  procedure 
in  ascertaining  the  public  interest,  when  the  Commis¬ 
sion’s  licensing  authority  is  invoked — the  scope  of  the 
inquiry,  whether  applications  should  be  heard  con- 


17 


temporaneously  or  successively,  whether  parties  should 
be  allowed  to  intervene  in  one  another’s  proceedings, 
and  similar  questions — were  explicitly  and  by  implica¬ 
tion  left  to  the  Commission’s  own  devising,  so  long,  of 
course,  as  it  observes  the  basic  requirements  designed 
for  the  protection  of  private  as  well  as  public  interest. 

Ibid.,  Title  I,  §  4{j),  47  U.  S.  C.  A.  §  154(j) _ The 

Communications  Act  is  not  designed  primarily  as  a 
new  code  for  the  adjustment  of  conflicting  private 
rights  through  adjudication .  Rather  it  expresses  a 
desire  on  the  part  of  Congress  to  maintain,  through 
appropriate  administrative  control,  a  grip  on  the  dy¬ 
namic  aspects  of  radio  transmission.”  (FCC  v.  Potts* 
ville  B/cg  Co.,  309  U.  S.  134;  60  S.  Ct.  437).  (Italics* 
supplied). 

The  standard  of  “public  convenience,  interest,  or  neces¬ 
sity”  in  the  Communications  Act  was  not  intended  to  con¬ 
fer  upon  the  Commission  jurisdiction  of  undefined  scope. 
Under  these  criteria  the  Supreme  Court  of  the  United 
States  has  held: 

i 

“In  granting  licenses  the  Commission  is  required  to 
act  ‘as  public  convenience,  interest  or  necessity  re¬ 
quires’.  This  criterion  is  not  to  he  interpreted  as  set¬ 
ting  up  a  standard  so  indefinite  as  to  confer  an  un¬ 
limited  power .  Compare  New  York  Central  Securi¬ 
ties  Corp.  v.  U.  S.,  287  U.  S.  12,  24,  53  S.  Ct.  45,  77 
L.  Ed.  138.  The  requirement  is  to  be  interpreted  by 
its  context,  by  the  nature  of  radio  transmission  and  re¬ 
ception,  by  tiie  scope,  character,  and  quality  of  ser¬ 
vices,  and,  where  an  equitable  adjustment  between 
states  is  in  view,  by  the  relative  advantages  in  service 
which  will  be  enjoyed  by  the  public  through  the  dis¬ 
tribution  of  facilities.  In  making  such  an  adjustment 
the  equities  of  existing  stations  undoubtedly  demand 
consideration.  They  are  not  to  be  the  victims  of  offi¬ 
cial  favoritism.  But  the  weight  of  the  evidence  as  to 
these  equities  and  all  other  pertinent  facts  is  for  the 
determination  of  the  Commission  in  exercising  its  au¬ 
thority  to  make  a  * fair  and  equitable  allocation’, 
(Italics  added)  (Fed.  Radio  Commission  v.  Nelson 
Bros.  Bond  &  Mortgage  Co.,  289  U.  S.  266  ;  53  S.  Ct 
627,  636). 
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As  it  can  be  seen  from  the  foregoing,  Congress  did  not, 
in  the  Communications  Act,  give  the  Commission  any  au¬ 
thority  over  newspapers.  Neither  did  it  give  the  Com¬ 
mission  any  authority  or  jurisdiction  over  the  “  control  of 
the  media  of  mass  communication  and  the  avoidances  of 
monopoly  of  the  avenues  of  communicating  fact  and  opin¬ 
ion’  ’  (Decision,  Conclusion  No.  2,  App.  171).  This  appel¬ 
lant  is  not  advised  of  any  agency  that  has  been  created  by 
Congress  which  has  express  or  implied  authority  over  these 
fields  of  endeavor  and  any  attempt  by  the  Commission  to 
so  extend  its  authority  is  illegal. 

The  Commission,  in  its  Decision  of  July  14,  1948,  finds 
and  concludes  upon  such  matters  concerning  this  appel¬ 
lant’s  newspaper  as  (1)  that  which  should  or  should  not  be 
printed  in  appellant’s  newspaper  (App.  172-174),  (2)  what 
constitutes  legitimate  news  (App.  173),  (3)  the  general 
subject  of  newspaper  competition  in  Mansfield,  Ohio  (App. 
160, 161, 173),  (4)  newspaper  advertising  rates  (App.  163) 
and  (5)  to  whom  appellant  should  sell  advertising  (172- 
174).  This  appellant  is  aware  that  under  the  Communica¬ 
tions  Act  the  Commission  has  the  authority  to  examine 
the  qualifications  of  an  applicant  and,  therefore,  has  the 
right  to  reasonably  use  this  authority  in  the  public  interest. 
The  Supreme  Court  cases  previously  cited  herein  hold  that 
this  statutory  authority  does  not  imply  that  the  Commis¬ 
sion  has  unlimited  power.  Therefore,  the  Commission  does 
not  have  the  right  to  arbitrarily  abuse  this  statutory  au¬ 
thority  by  prying  into  matters  which  are  beyond  its  juris¬ 
diction. 

The  Commission’s  insertion  of  the  question  of  newspa¬ 
per  ownership  of  radio  stations  in  this  Decision  is  just 
another  attempt  on  the  part  of  the  Commission  to  control 
newspaper  operations  whenever  they  apply  for  a  radio 
license  and  to  place  an  arbitrary  and  discriminatory  burden 
upon  any  newspaper  applicant  applying  for  a  radio  fa¬ 
cility. 
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This  “newspaper  question”,  illegally  injected  into  this 
Decision,  is  one  in  which  the  Commission  jumps  into  and 
out  of  with  greater  ease  than  the  “man  on  the  flying 
trapeze”.  The  question  of  newspaper  ownership  of  radio 
stations  is  not  mentioned  by  the  Commission  in  the  notice 
of  hearing  in  the  instant  case  and  it  was  first  injected  into 
the  case  in  the  proposed  conclusions  to  which  this  appel¬ 
lant  excepted.  The  Commission  has  time  and  again,  on 
occasions  too  numerous  to  mention,  made  radio  grants  to 
newspaper  owners  publishing  the  only  newspaper  in  the 
city  concerned  without  raising  this  question.  In  the  Tri- 
State  B/cg  Co.  Case ,  this  Honorable  Court  held  as  follows  : 

“The  appellant  urges  that  the  Commission  erred  in 
failing  to  find,  on  the  question  of  whether  or  not  own¬ 
ership  of  the  proposed  station  by  Roderick  would  re¬ 
sult  in  unfair  and  destructive  competition  to  the  ap¬ 
pellant  station  because  Roderick  is  the  owner  of  a 
newspaper  in  El  Paso,  so  that,  as  asserted,  his  joint 
control  of  newspaper  and  broadcasting  facilities  would 
give  him  an  unduly  advantageous  competitive  position. 
We  know  of  no  provision  of  statute  or  rule  of  law,  and 
are  cited  to  none  which  forbids  broadcasting  by  the 
owner  of  a  newspaper .”  (Italics  supplied)  (Tri-State 
B/cg  Co.  v.  FCC,  96  F.  2nd  564). 

Insofar  as  appellant  is  informed,  the  above  decision  of 
the  court  in  this  case  is  the  final  judicial  determination  on 
this  subject. 

Although  the  Commission  cited  part  of  its  Decision 
(FCC  Newspaper  Hearing,  Decision,  App.  171,  Par.  2)  and 
Public  Notice  in  Docket  No.  6051,  it  did  not  include  other 
pertinent  portions  such  as  the  following:  (FCC  Public  No¬ 
tice  of  July  13,  1944)  j 

“The  Commission  has  concluded,  in  the  light  of  the 
record  in  this  proceeding  and  of  the  grave  legal  and 
policy  questions  involved,  not  to  adopt  any  general 
rule  with  respect  to  newspaper  ownership  of  radio 
stations.” 
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There  have  been  many  cases  decided  in  favor  of  news¬ 
paper  applicants  since  the  pronouncement  of  this  policy  by 
the  Commission,  in  some,  the  question  has  been  injected 
and  in  others  it  has  not.  ( Doughty  &  Welsh ,  10  F.  C.  C.  398 
&  Stephen  R.  Rantoul,  decided  December  19,  1945).  In 
some  cases,  the  newspaper  applicants  have  been  favored. 
( Observer  Radio  Company,  Docket  No.  6763  and  Southern 
Tier  Radio  Service,  Docket  No.  6655;  See  also  Orlando 
Daily  Newspapers,  Docket  No.  7182,  Capital  Broadcasting 
Company,  Docket  No.  7504,  Hanford  Publishing  Company, 
Docket  No.  7783;  FCC  Decision  re  Midland  Broadcasting 
Company,  Docket  7712  and  Rich  Publishing  House,  Inc., 
Docket  7713). 

It  is  impossible  to  determine  in  the  absence  of  regulation, 
any  consistent  policy  or  standard  by  which  the  Commission 
handles  the  question  of  newspaper  ownership.  Its  deci¬ 
sions  are  conflicting  and  confusing  and  an  applicant  cannot 
determine  whether  it  will  be  confronted  with  this  question 
or  when  it  will  arise.  Such  a  vascillating  policy  per  se  is 
unconstitutional  and  unlawful.  Therefore,  to  have  the 
“newspaper  question”  injected  in  this  Decision  deprives 
this  appellant  of  its  right  to  a  full  and  fair  hearing  and 
any  finding  and  conclusions  on  this  question  are  arbitrary 
and  capricious. 

Point  No.  3. 

The  Commission’s  Decision  Abridges  This  Appellant’s  Con¬ 
stitutional  Guarantee  of  Freedom  of  Speech  and  Free¬ 
dom  of  the  Press  by  Attempting  to  Penalize  This  Ap¬ 
pellant  for  Having  Exercised  and  for  Proposing  to  Con¬ 
tinue  to  Exercise  These  Bights  in  Accordance  With  the 
First  Amendment  to  the  Constitution  of  the  United 
States. 

The  Commission  has  illegally  assumed  that  it  has  the 
power  to  determine  what  constitutes  “legitimate  news” 
which  should  be  published  in  appellant’s  newspaper  by 
finding,  in  Paragraph  16  (App.  161)  of  the  Decision,  “The 
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newspaper  (Mansfield  News  Journal)  does  not  carry  the 
station’s  (WMAN)  program  logs,  will  not  publish  any 
news  stories  relating  to  the  station  or  its  personnel,  unless 
they  are  unfavorable. ...”  and  the  Commission  concludes, 
in  Conclusion  No.  4, t  ‘The  newspaper  has  refused  to  carry 
the  station’s  program  log,  has  refused  advertising  from 
the  station,  or  from  merchants  desiring  to  mention  the  sta¬ 
tion  in  advertising  copy,  and  has  used  its  position  as  the 
only  newspaper  in  Mansfield  to  keep  legitimate  news  about 
the  station  from  residents  of  the  area”.  (App.  173) 

The  Commission  has  also  attempted  to  determine  with 
whom  this  appellant  should  or  should  not  enter  into  con¬ 
tracts  for  advertising.  In  spite  of  the  fact  that  the  record 
of  this  case  shows  that  this  appellant  had  excellent  reasons 
for  not  selling  advertising  to  certain  persons  in  Mansfield, 
some  of  these  reasons  being  the  fact  that  the  persons  in¬ 
volved  did  not  meet  their  past  financial  obligations  with 
this  appellant’s  paper,  some  were  arbitrary  in  their  de¬ 
mands  for  space  and  position  in  the  paper,  others  were 
obviously  personally  hostile  to  the  paper.  Nevertheless, 
the  Commission  seeks  to  penalize  this  appellant  for  not 
selling  advertising  to  these  persons  who,  in  appellant’s 
judgment,  were  not  desirable  customers.  This  appellant, 
as  the  operator  of  a  strictly  private  business,  has  the  right 
freely  to  exercise  its  own  independent  discretion  as  to  the 
persons  with  whom  it  will  deal.  ( Brosious  v.  Pepsi-Cola 
Co.,  155  F.  2nd  99;  U.  S.  v.  General  Motors,  121  F.  2nd 
376).  "  j 

The  Commission  has  no  authority  to  set  itself  up  as  a 
judge  of  what  constitutes  legitimate  news  as  published  in 
any  newspaper.  Also,  the  Commission  has  no  authority  to 
penalize  this  appellant  for  publishing  or  not  publishing  the 
program  logs  of  a  radio  station  (WMAN,  Richland,  Inc.) 
which,  as  shown  by  the  record  of  this  hearing,  is  openly 
hostile  to  this  appellant.  Further,  the  Commission  has  ab¬ 
solutely  no  authority  in  matters  concerning  to  whom  a 
newspaper  should  or  should  not  sell  advertising. 
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In  Grosjean  v.  American  Press  Co.,  (297  U.  S.  233,  244, 
249,  250  ;  56  S.  Ct.  444,  the  Supreme  Court  held  as  follows : 

“First  and  Fourteenth  Amendments  were  intended  to 
preclude  Congress  and  the  states,  from  adopting  any 
form  of  restraint  upon  printed  publications,  or  their 
circulation,  including  those  restraints  which  had  there¬ 
tofore  been  effected  by  means  of  censorship,  license, 
and  taxation,  and  from  taking  any  government  action 
which  might  prevent  such  free  and  general  discussion 
of  public  matters  as  seems  essential  to  prepare  the 
people  for  an  intelligent  exercise  of  their  rights  as 
citizens  (Const  Amends.  1,  14  §  1).  (emphasis  sup¬ 
plied). 

“That  freedom  of  speech  and  of  the  press  are  rights 
of  the  same  fundamental  character,  safeguarded  by 
the  due  process  of  law  clause  of  the  Fourteenth 
Amendment  against  abridgement  by  state  legislation, 
has  likewise  been  settled  by  a  series  of  decisions  of  this 
court  beginning  with  Gitlow  v.  People  of  State  of  New 
York,  268  U.S.  652,  666  ;  45  S.  Ct.  625,  69  L.  Ed.  1138, 
and  ending  with  Near  v.  State  of  Minnesota,  283  U.S. 
697,  707;  51  S.  Ct.  625,  75  L.  Ed.  1357.  The  word 
‘Liberty’  contained  in  that  amendment  embraces  not 
only  the  right  of  a  person  to  be  free  from  physical  re¬ 
straint ,  but  the  right  to  be  free  in  the  enjoyment  of  all 
his  faculties  as  well.  Allgeyer  v.  State  of  Louisiana, 
165  U.S.  578,  589,  17  S.  a.  427,  41  L.  Ed.  832.  (empha¬ 
sis  supplied). 

“This  court  had  occasion  in  Near  v.  State  of  Minne¬ 
sota,  supra,  283  U.  S.  697,  at  pages  713  et  seq.,  51  S. 
Ct.  625,  75  L.  Ed.  1357,  to  discuss  at  some  length  the 
subject  in  its  general  aspect.  The  conclusion  there 
stated  is  that  the  object  of  the  constitutional  provi¬ 
sions  was  to  prevent  previous  restraints  on  publica¬ 
tion;  and  the  court  was  careful  not  to  limit  the  pro¬ 
tection  of  the  right  to  any  particular  way  of  abridging 
it.  Liberty  of  the  press  within  the  meaning  of  the 
constitutional  provision,  it  was  broadly  said  (283  U.S. 
697,  716,  51  S.  Ct.  625,  631,  75  L.  Ed.  1357),  meant 
“principally  although  not  exclusively,  immunity  from 
previous  restraints  or  (from  censorship ).” 
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The  Commission  erroneously  found  and  concluded 
(Findings,  Paragraphs  15,  16,  17,  18,  Pages  8,  9  and  10, 
Conclusions,  Paragraphs  3,  4,  Pages  15,  16,  17,  Decision^ 
App.  151),  upon  numerous  matters  pertaining  entirely  to 
the  publication  of  appellant’s  newspaper.  Some  of  the 
Commission’s  findings  purport  to  relate  incidents  occur¬ 
ring  as  long  ago  as  1930  concerning  appellant’s  paper  and 
competition  with  another  newspaper,  all  of  which  in  no  way 
concerns  appellant’s  qualifications  to  be  a  broadcast 
licensee  and  which  matters  are  entirely  beyond  the  Com¬ 
mission’s  statutory  jurisdiction. 

It  has  been  held  by  this  Honorable  Court  that  there  is 
nothing  in  the  Communications  Act  which  either  prevents 
or  prejudices  the  right  of  a  newspaper  to  apply  for  and 
receive  a  license  to  operate  a  radio  broadcast  station.  In 
this  respect  this  Honorable  Court  has  held  as  follows : 

“We  know  of  no  provision  of  statute  or  rule  of  law, 
and  are  cited  to  none,  which  forbids  broadcasting  by 
the  owner  of  a  newspaper.”  (Tri-State  B/cg  Co.  V. 
F.C.C.  96  Fed.  2nd,  564,  566  ;  68  App.  D.C.  292). 

i 

Specifically  these  erroneous  findings  and  conclusions,  in 
part,  were  on  such  matters  as  (1)  what  appellant  should 
or  should  not  publish  in  its  newspaper,  (2)  what  consti¬ 
tutes  “legitimate  news”  and  (3)  “exclusive  advertising 
contracts”.  The  findings  and  conclusions  on  these  matters , 
as  cited  above,  are  not  only  not  within  the  Commission’s 
authority  but  are  also  contrary  to  the  evidence  in  the 
record  of  this  proceeding . 

In  the  instant  decision  the  Commission  illegally  attempts 
to  find,  conclude  and  penalize  this  appellant  for  not  pub¬ 
lishing  “the  stations  program  logs”,  for  not  publishing 
what  the  Commission  considers  “legitimate  news”,  and 
“any  news  stories  relating  to  the  station  or  its  personnel 
unless  they  are  unfavorable”,  “will  not  accept  advertising 
from  the  station  or  from  merchants  desirous  of  mention¬ 
ing  the  station  in  their  advertising  copy”,  and  “if  the  in- 
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stant  application  is  granted,  the  paper  will  publish  its  sta¬ 
tion’s  program  logs  but  still  would  not  publish  those  of 
WMAN”  (Decision,  App.  161,  Paragraph  16).  It  is  too 
well  an  established  principle  of  fundamental  law  of  this 
country  that  one  may  or  may  not  publish  that  which  he 
desires,  to  here  give  a  long  list  of  citations  and  decisions. 
It  is  sufficient  merely  to  cite  a  few  in  which  the  Courts  said : 

“Freedom  of  speech  and  freedom  of  the  press  guar¬ 
anteed  by  this  amendment  and  the  Fourteenth  Amend¬ 
ment,  embrace  at  least  the  liberty  to  discuss  publicly 
and  truthfully  all  matters  of  public  concern  without 
previous  restraint  or  fear  of  subsequent  punishment.” 
(emphasis  supplied)  (Blossom  Dairy  Co.  v.  Interna¬ 
tional  Brotherhood  of  Teamsters,  W.  Va.  1942,  23 
S.E.  2nd  645).  See  also,  Grosjean  v.  American  Press 
Co.,  La.  1936,  56  S.  Ct  444,  297  U.S.  233,  80  L.  Ed. 
660). 

“The  ‘liberty  of  the  press’  is  a  right  belonging  to 
everyone  to  publish  whatever  he  pleases  without  inter¬ 
ference  of  the  Government.”  (emphasis  supplied) 
(Howard  Sports  Daily  v.  Weller,  1941,  18  A.  2nd  210, 
179  Md.  355). 

“The  constitutional  liberty  of  speech  and  of  the  press 
implies  a  right  to  freely  utter  and  publish  whatever  the 
citizen  may  please,  and  to  be  protected  against  any  re¬ 
sponsibility  for  so  doing,  except  so  far  as  such  publica¬ 
tions,  their  blasphemy,  obscenity,  or  scandalous  char¬ 
acter,  may  be  a  public  offense.”  (emphasis  supplied) 
(William  v.  State,  1923,  94  So.  882, 130  Miss.  827). 

By  finding  and  concluding  on  such  matters  and  constru¬ 
ing  such  findings  and  conclusions  to  the  detriment  of  this 
appellant,  the  Commission  has  contravened  the  well  settled 
principle  of  law  that  publishing  a  newspaper  is  a  strictly 
private  business.  ( Journal  of  Commerce  Pub.  Co.  v.  Trib¬ 
une  Co.,  286  Fed.  111). 

Other  businesses,  such  as  utilities,  because  of  the  nature 
of  their  activities  are  clothed  with  the  public  interest  and 
have  been  determined  as  such  by  the  courts.  When  such 
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a  question  has  been  raised  wherein  a  newspaper  is  con¬ 
cerned  the  uncontradicted  and  accepted  opinions  of  the 
courts  are  that  a  newspaper  is  a  private  business  not 
clothed  with  the  public  interest  and  as  such  it  may  sell  its 
advertising  to  whomever  it  chooses.  ( In  re  Wohl,  50  Ft 
2nd  254,  (E.D.  Mich.  1931) ;  Scfruck  v.  Carroll  Daily  Herald > 
215  Iowa  1276,  247  N.W.  813,  87  A.L.R.  975  (1933) ;  Chron¬ 
icle  and  Gazette  Pub  Co.  v.  Attorney  General ,  48  AtL  2nd 
478  (1946).  Furthermore,  the  courts  in  the  protection  of 
the  right  of  freedom  of  the  press,  have  gone  so  far  as  td 
hold  that  newspapers  are  not  obligated  to  print  official 
county  proceedings  nor  can  they  be  the  subject  of  man¬ 
damus  and  be  compelled  by  municipal  authority  to  print 
that  which  the  publisher  does  not  in  his  judgment  believe 
should  be  printed.  ( Lake  County  v.  Lake  County  Puhl.  and 
Printing  Co .,  280  HI.  243,  117  N.E.  452  (1917) ;  Belleville 
Advocate  Printing  Co.  v.  St.  Clair  County ,  336  HI.  359, 
168  N.E.  312  (1929) ;  Mack  v.  Costello ,  32  S.D.  511,  14$ 
N.W.  940,  Ann.  Cas.  1919-A,  384  (1913). 

Past  decisions  involving  licenses  for  radio  facilities  have 
held  that  the  Commission  does  have  the  power  to  examine 
the  conduct  of  the  applicant  and  deny  that  applicant  the 
use  of  a  radio  facility  when  the  evidence  shows  that  the 
past  conduct  of  the  applicant  is  inimical  to  the  public  in¬ 
terest.  This  has  been  done  by  the  Commission  and  upheld 
by  the  courts  in  such  cases  as  Trinity  Methodist  Church  y. 
FRC  (61  App.  D.  C.  311,  62  Fed.  2nd  850)  and  KFKB 
Broadcasting  Association  v.  FRC  (60  App.  D.C.  79,  47  Fed. 
2nd  670).  In  the  first  of  these  two  cases,  90  witnesses  tes¬ 
tified  that  the  applicant  made  attacks  upon  the  religious 
faith  of  others,  the  applicant  indulged  in  a  sensational  type 
of  religious  broadcasting  and  the  applicant  had  been  con¬ 
victed  of  attempts  to  obstruct  the  orderly  administration 
of  public  justice.  In  the  KFKB  case  the  party  concerned, 
as  shown  by  the  record,  indulged  in  the  practice  of  diag¬ 
nosing  and  prescribing  treatment  of  cases  from  symptoms 
given  in  letters  addressed  to  the  station.  Neither  of  these 
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cases  are  applicable  to  the  appeal  herein  because  this  appel¬ 
lant,  as  the  uncontradicted  evidence  shows,  has  at  all  times 
acted  for  the  welfare  of  its  community  and  nowhere  in  the 
record  can  it  be  shown  that  this  appellant  is  guilty  of  acts 
inimical  to  the  public  interest . 

The  Commission,  by  the  majority  opinion  herein,  penal¬ 
izes  this  appellant  for  not  publishing  the  station  logs  of 
its  competitor  Station  WMAN.  Such  a  conclusion  is  con¬ 
trary  to  the  Commission’s  decisions  in  the  past  upon  simi¬ 
lar  cases.  In  1937  a  case  was  decided  by  the  Commission 
wherein  the  applicant,  the  El  Paso  Times,  refused  to  pub¬ 
lish  program  schedules  of  Station  KTSM,  the  city’s  then 
existing  radio  station,  because  of  the  advertising  competi¬ 
tion  in  El  Paso  similar  to  the  situation  of  the  present  case 
in  Mansfield.  The  Commission,  after  considering  the  entire 
record  in  the  El  Paso  case,  including  the  competitive  fac¬ 
tor,  granted  the  application  of  the  publisher  of  the  news¬ 
paper.  (In  re  Dorrance  D.  Roberick,  3  FCC  616-629.  Also 
see  In  re  U.  S.  Broadcasting  Corporation  et  al,  2  FCC  208- 
242). 

For  the  Commission  to  attempt  to  disqualify  this  appel¬ 
lant  because  of  its  proper  exercise  of  its  right  of  freedom 
of  speech  and  freedom  of  the  press  is  a  violation  of  this 
appellant’s  rights  under  the  First  Amendment  to  the  Con¬ 
stitution  of  the  United  States  and  the  decision  containing 
such  an  abridgement  should  be  set  aside. 

Point  No.  4. 

The  Commission  Has  Illegally  Imputed  to  This  Appellant 
the  Guilt  of  Unlawful  and  Criminal  Acts. 

The  findings  and  conclusions  of  the  instant  case  show 
that  the  Commission  has  attempted  to  adjudge  this  appel¬ 
lant  guilty  of  violating  the  statutes  prohibiting  monopolies 
and  unfair  methods  of  competition.  Then  the  Commission 
continues  in  its  conclusions  to  disqualify  this  appellant  for 
the  alleged  commission  of  these  unlawful  and  criminal  acts. 
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By  imputing  that  this  appellant  has  been  guilty  of  unlaw¬ 
ful  and  criminal  acts,  the  Commission  has  deprived  appel¬ 
lant  of  its  right  to  a  trial  by  an  impartial  jury  as  guaran¬ 
teed  by  the  Sixth  Amendment  to  the  Constitution  of  the 
United  States.  Further,  by  attempting  to  disqualify  this 
appellant  as  a  broadcast  licensee  because  of  this  illegal 
imputation  of  guilt,  the  Commission  has  deprived  appellant 
of  its  right  to  due  process  of  law  and  equal  protection 
thereof. 

The  Commission  concluded  that  this  appellant  “sought 
to  suppress  competition  in  the  dissemination  of  news  and 
information  and  to  achieve  an  advertising  monopoly  in  the 
community  through  the  use  of  exclusive  advertising  con¬ 
tracts”.  (Decision,  Conclusion  4,  App.  173)  and  that  this 
appellant  did  “desire  to  stifle  fair  competition”.  (Decision, 
Conclusion  No.  4,  App.  173).  The  Commission  further  con¬ 
cluded  that  appellant  operated  its  newspaper  “with  a  con¬ 
stant  objective  of  suppressing  competition  and  establish¬ 
ing  monopolies  in  the  field  of  local  advertising”.  (Decision, 
Conclusion  No.  3,  App.  173).  Again,  in  Conclusion  No.  ;  3, 
the  Commission  stated  that  appellant  harassed  and  coerced 
local  merchants  in  the  City  of  Mansfield.  In  the  Commis¬ 
sion’s  final  conclusion  disqualifying  this  appellant,  j  it 
stated  that  if  this  appellant  were  to  become  a  broadcast 
licensee,  “competition  in  the  dissemination  of  news  apd 
information  would  be  suppressed  and  further  that  pres¬ 
sure  would  be  exerted  on  advertisers”  to  enter  into 
exclusive  advertising  contracts.  (App.  174) 

All  of  the  above  conclusions  carry  the  opprobrious  im¬ 
putation  that  this  appellant  has  been  guilty  of  violating  the 
applicable  criminal  statutes  concerning  such  matters.  If 
such  an  illegal  accusation  as  this  were  made  by  any  person 
not  enjoying  governmental  immunity,  that  person  would 
be  subject  to  legal  action  by  this  appellant  because  of  the 
damage  to  this  appellant  occasioned  by  these  erroneous 
charges.  But  because  these  charges  have  been  made  by  a 
Federal  Agency,  this  appellant  is  without  remedy. 
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It  is  a  well  recognized  principle  of  law  that  there  can  be 
no  legal  finding  of  guilt  until  there  has  been  a  trial  con¬ 
ducted  in  accordance  with  fundamental  procedural  guar¬ 
antees.  By  the  same  token,  there  can  be  no  imputation  of 
guilt  until  after  a  properly  conducted  trial.  Therefore, 
when  the  Commission  finds  and  concludes  that  this  appel¬ 
lant  has  been  guilty  of  criminal  acts,  appellant’s  funda¬ 
mental  procedural  rights  have  been  violated. 

In  the  first  place ,  such  conclusions  are  discriminatory , 
arbitrary  and  capricious,  because  they  are  entirely  without 
evidential  support  in  the  record  of  this  case.  Secondly,  and 
more  seriously  as  it  concerns  the  constitutional  rights  of 
this  appellant,  these  conclusions  unlawfully  place  the 
stigma  of  a  crime  upon  this  appellant  without  a  trial. 

In  support  of  this  appellant’s  contention  in  this  respect, 
it  is  believed  it  is  sufficient  at  this  point  to  show  this  honor¬ 
able  Court  the  dissenting  views  of  Commissioners  Jones 
and  Sterling.  The  opinions  of  Commissioners  Jones  and 
Sterling  that  this  appellant  has  not  violated  the  Federal 
Statutes  prohibiting  monopolies  and  unfair  methods  of 
competition  and  that  the  record  of  this  case  competely  fails 
to  support  such  a  conclusion  are  identical  with  the  views  of 
this  appellant: 

“The  majority  reaches  its  conclusion  that  the  Mans¬ 
field  Journal  Company  and  The  Lorain  Journal  Com¬ 
pany  are  not  qualified  to  hold  licenses  upon  a  finding 
that  the  Mansfield  Journal  Company  has  sought  to 
suppress  competition  in  the  dissemination  of  news  and 
information  and  has  attempted  to  achieve  an  adver¬ 
tising  monopoly  in  Mansfield.  It  thereupon  concludes 
that  these  two  newspaper  companies,  which  are  under 
common  control,  would  suppress  competition  in  both 
the  fields  of  dissemination  of  news  and  advertising,  in 
the  event  they  or  either  of  them  were  permitted  to  own 
and  operate  radio  broadcast  stations.  It  seems  to  us 
that  this  determination  cannot  be  reached  from  any 
fair  consideration  of  the  facts  in  this  case,  (emphasis 
supplied). 
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•‘It  is  apparent  from  this  record  that  the  Mansfield 
Journal  Company,  like  most  newspapers,  has  engaged 
in  vigorous  competitive  practices,  but  these  seem  to  be 
entirely  within  the  realm  of  normal  conduct  of  a  pri¬ 
vate  business  enterprise,  and,  particularly,  one  in  the 
newspaper  publishing  industry.  We  see  no  reason  to 
conclude  that  all  of  the  business  practices  engaged  in 
by  these  two  newspaper  company  applicants  would  be 
carried  over  into  the  operation  of  the  broadcast  sta¬ 
tions  for  which  they  are  making  application,  (empha¬ 
sis  supplied).  | 

“The  majority  concludes  that  in  the  event  these  two 
newspapers  acquired  broadcast  facilities,  advertisers 
would  have  pressure  exerted  upon  them  to  enter  into 
exclusive  advertising  contracts.  In  reaching  this  de¬ 
termination,  the  majority  apparently  accepted,  as 
true,  testimony  given  by  a  number  of  witnesses  who 
appeared  in  opposition  to  the  newspaper  applicants, 
and  refused  to  give  any  credence  to  the  testimony  of 
witnesses  who  contradicted  that  testimony.  We  can¬ 
not  conclude  that  such  opposition  testimony  should  bet 
accepted  as  conclusive,  although  it  was  so  accepted  by • 
the  majority  and  in  the  main  forms  the  basis  of  the 
majority7 s  finding  that  these  two  newspaper  companies 
are  not  qualified  to  hold  radio  station  licenses.  Partic¬ 
ularly  is  this  true  when  the  uncontroverted  evidence 
shows  that  approximately  54  advertisers  have  simul¬ 
taneously  used  the  Mansfield  News-Journal  and  the 
existing  radio  station  in  Mansfield.77  (emphasis  sup¬ 
plied)  (Dissenting  Opinion,  7/14/48,  Page  1,  Par’s  2, 
3  and  4,  App.  177). 

Assuming  that  this  appellant  were  indicted  and  tried 
for  a  violation  of  the  applicable  criminal  statutes,  the  evi¬ 
dence,  as  shown  by  the  record  of  this  case,  could  not  sustain 
a  verdict  of  guilty.  The  unsupported  findings  which  are 
the  basis  for  the  erroneous  conclusions  of  the  Commission 
in  this  respect  are  pointed,  out  with  particularity  in  Point 
No.  5  herein.  j 

Nowhere  in  the  Communications  Act  of  1934,  as  amended, 
or  in  the  Rules  and  Regulations  of  the  Federal  Communi- 
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cations  Commission,  is  any  form  of  jurisdiction,  either  ex¬ 
pressed  or  implied,  vested  with  the  Commission,  wherein 
it  is  given  statutory  authority  to  determine  whether  or  not 
an  applicant  “sought  to  suppress  competition”,  achieve 
“an  advertising  monopoly”,  used  “exclusive  advertising 
contracts”,  desired  “to  stifle  fair  competition”  and  that 
an  applicant  operated  its  newspaper  business  “with  a 
constant  objective  of  suppressing  competition  and  estab¬ 
lishing  monopolies  in  the  field  of  local  advertising”.  (Deci¬ 
sion,  Conclusions  3  and  4;  App.  172-174). 

The  Sherman  Anti-Trust  Act  and  the  Clayton  Act  de¬ 
clare  what  actions  on  the  part  of  individuals  and  combina¬ 
tions  are  monopolistic.  Under  these  Acts  the  Courts  are 
given  exclusive  jurisdiction  over  all  monopolistic  offenses 
which  are  declared  to  be  criminal.  The  Federal  Trade 
Commission  is  the  only  administrative  agency  given  orig¬ 
inal  jurisdiction  over  the  type  of  offenses  alleged  by  the 
Federal  Communications  Commission  to  have  been  com¬ 
mitted  by  this  appellant.  Therefore,  the  Federal  Commu¬ 
nications  Commission  has  usurped  the  authority  of  the 
Federal  Trade  Commission  (Thomas  v.  Fed.  Trade  Com¬ 
mission,  116  F.  2nd  347 ;  T.  C.  Hurst  &  Son  v.  Fed.  Trade 
Commission ,  268  Fed.  874). 

The  Commission  has  capriciously  assumed  jurisdiction 
which  it  does  not  have  and  by  the  conclusions  of  this  de¬ 
cision  erroneously  disqualifies  appellant  by  concluding,  in 
effect,  that  appellant  has  violated  certain  criminal  statutes. 
Such  an  illegal  assumption  of  authority  deprives  appellant 
of  the  right  to  a  fair  and  impartial  trial  as  guaranteed  by 
the  Sixth  Amendment  to  the  Constitution  of  the  United 
States.  Also,  the  Commission’s  erroneous  conclusions  in 
this  respect  are  entirely  without  evidential  support  in  the 
record  of  this  case.  Because  of  these  errors,  the  Commis¬ 
sion’s  Decision  should  be  set  aside. 
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Point  Ho.  5. 

*  i 

The  Commission’s  Findings  and  Conclusions  Are  Discrim¬ 
inatory,  Arbitrary  and  Capricious  in  That  They  (1)  Are 
Contrary  to  Substantial  Evidence,  and  (2)  Ignore  Sub¬ 
stantial  Evidence  Contained  in  the  Record  of  This  Case. 

The  Commission’s  Order  of  Designation  contained  issues 
which  required  this  appellant  to  introduce  affirmative  evi¬ 
dence  in  response  to  these  issues  showing  the  legal,  tech¬ 
nical,  financial  and  other  qualifications  of  this  appellant  as 
well  as  the  nature  and  character  of  the  proposed  program 
service.  This  appellant  met.  these  issues.  There  are  no 
findings  with  respect  to  appellant’s  legal,  financial  or  tech¬ 
nical  qualifications  or  that  the  program  and  other  propo¬ 
sals  of  this  appellant  would  or  would  not  serve  the  public 
interest  Therefore,  the  Commission  has  (1)  failed  to 
comply  with  the  provisions  of  its  own  order  of  designation 
governing  the  hearing  which  was  held  on  this  appellant’s 
application,  and  (2)  there  has  been  no  proper  notice  to  this 
appellant  that  the  Commission  intended  to  change  the 
issues  of  this  consolidated  proceeding. 

The  Commission’s  findings  and  conclusions  that  this 
appellant  had  and  would  use  “exclusive  advertising  con¬ 
tracts”  are  contrary  to  the  undisputed  evidence  contained 
in  the  record  of  this  case.  The  uncontradicted  testimony 
of  Mr.  S.  A.  Horvitz,  as  it  appears  on  Page  247  to  250  of 
the  appendix  and  this  appellant’s  Exhibit  No.  5  (R.  1551- 
1559)  which  contains  all  contracts  used  by  appellant  and 
shows,  without  doubt,  that  this  appellant  has  never  entered 
into  any  contractual  arrangement  that  could  be  construed 
as  an  “exclusive  advertising  contract”.  Also,  in  the  oper¬ 
ation  of  the  proposed  radio  station,  there  will  be  no  agree¬ 
ment,  contract,  or  arrangement,  that  could  be  construed 
as  an  exclusive  advertising  contract  or  a  combination  rate. 
(App.  250).  Further,  the  undisputed  testimony  of  this 
record  shows  that  advertisers  in  the  City  of  Mansfield,  ad¬ 
vertise  simultaneously  over  the  radio  station  (WMAN) 


32 


and  in  appellant’s  newspaper.  (App.  250-251  and  Mansfield 
Journal  Exhibit  No.  6  (App.  357).)  Any  findings  and  con¬ 
clusions  stating  that  this  appellant  did  or  would  use  “ex¬ 
clusive  advertising  contracts”  are  contrary  to  the  undis¬ 
puted  evidence  in  the  record  of  this  case  and  are  therefore 
arbitrary  and  capricious. 

The  Commission  erred  in  considering,  in  finding  and  in 
concluding,  that  the  testimony  of  certain  witnesses  was 
that  of  a  “public  witness”.  The  record  of  this  case  will 
show  that  these  alleged  public  witneses  consisted  of  antag¬ 
onistic  persons  and  disgruntled  merchants  who  failed  to 
meet  the  financial  obligations  which  they  owed  to  this 
appellant  and  others  who  testified  were  present  as  a  result 
of  a  campaign  conducted  by  Station  WMAN  (Richland, 
Inc.)  to  prevent  this  appellant  from  establishing  another 
radio  station  in  Mansfield  to  serve  the  people  of  that  com¬ 
munity. 

Without  laboring  this  brief  with  a  discussion  of  all  of 
the  testimony  of  these  antagonistic  witnesses,  a  review  is 
here  made  of  what  the  record  shows  regarding  several  of 
them. 

M.Vai  Scouten — The  main  purpose  this  witness  took 
the  stand  was  to  air  his  personal  feelings  against  this 
appellant  This  is  seen  by  his  statement  on  Page  818 
of  the  record,  “I  would  like  to  ask  Mr.  Horvitz,  I  have 
one  bone  to  pick  with  him  personally  ...”  (App.  259- 
260) 

Ray  V.  Morgan — The  testimony  shows  this  witness 
was  entirely  in  error  and  confused  as  to  the  facts  con¬ 
cerning  newspaper  advertising  rates  and,  by  com¬ 
paring  his  testimony  with  the  rebuttal  testimony  of 
Mr.  S.  A.  Horvitz  (App.  309-311),  it  is  seen  that  he 
was  encouraged  to  take  an  adverse  stand  toward  this 
appellant  by  the  manager  of  Station  WMAN  (Rich¬ 
land,  Inc.)  who  kept  him  advised  as  to  the  time  and 
place  of  hearing  to  make  sure  that  he  would  appear  to 
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testify  against  this  appellant.  No  creditability  what¬ 
ever  should  be  given  to  the  testimony  of  this  witness 
who  was  obviously  allied  with  the  manager  of  the 
radio  station  (WMAN)  which  was  trying  to  prevent 
the  establishment  of  another  radio  station  in  Mans¬ 
field  (App.  265-269). 

Aaron  J.  Goldsmith  and  Harry  L.  Morris — The  tes¬ 
timony  of  each  of  these  witneses  should  be  entirely  dis¬ 
regarded  because  the  record  shows  that  their  adver¬ 
sary  feeling  toward  this  appellant  stems  from  disputes 
over  the  payment  of  the  debts  they  owed  this  appel¬ 
lant.  (App.  273-283,  299-306,  312-314) 

R.  B.  Gardner — This  witness,  by  his  testimony, 
shows  that  he  “took  sides’ ’  against  this  appellant  and 
“was  a  booster  for  the  station”  (WMAN).  (App. 
286)  This  witness,  as  the  record  shows,  is  opinion¬ 
ated  and  openly  favors  Station  WMAN  in  its  stand 
against  this  appellant.  (App.  283-287) 

Karl  Kindt  and  John  M.  O’Hara — Kindt  is  a  time 
salesman  for  Station  WMAN  (App.  253)  and  Mr. 
O’Hara  is  the  vice-president,  assistant  treasurer,  di¬ 
rector  and  general  manager  of  Richland,  Inc. 
(WMAN)  (App.  42)  From  their  testimony  it  is  ap¬ 
parent  that  there  are  probably  no  other  persons  in 
Mansfield,  Ohio  more  biased,  more  prejudiced,  more 
partisan  or  more  antagonistic  to  this  appellant  than 
this  employee  and  officer  of  the  competitor  radio  sta¬ 
tion  (WMAN).  (App.  253-258  and  288-297) 

The  competitive  situation  in  Mansfield,  between  this 
appellant  and  Station  WMAN,  is  a  situation  which  has 
existed  for  years  in  numerous  cities  throughout  the  United 
States  where  the  only  radio  station  and  the  only  news¬ 
paper  were  competitors  for  advertising  in  the  same  com- 
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munity.  This  situation  is  not  unusual,  in  fact  it  is  an  ordi¬ 
nary  case  of  the  normally-to-be-expected  adversary  posi¬ 
tion  of  these  competitors.  The  Commission  has  been  aware 
of  this  type  of  situation  in  similar  communities  but,  in  the 
instant  case,  they  have  discriminated  against  this  appel¬ 
lant  by  predicating  their  findings  and  conclusions  upon  the 
wails  and  whines  of  disgruntled  debtors  and  vicious  com¬ 
petitors,  to  the  exclusion  of  the  true  facts  as  shown  by  the 
record. 

At  this  point  it  is  pertinent  again  to  note  part  of  the 
dissenting  opinion  of  Commissioners  Jones  &  Sterling  as 
follows : 

“The  majority  concludes  that  in  the  event  these  two 
newspapers  acquired  broadcast  facilities,  advertisers 
would  have  pressure  exerted  upon  them  to  enter  into 
exclusive  advertising  contracts.  In  reaching  this  de¬ 
termination ,  the  majority  apparently  accepted,  as  true, 
testimony  given  by  a  number  of  witnesses  who  ap¬ 
peared  in  opposition  to  the  newspaper  applicants,  and 
refused  to  give  any  credence  to  the  testimony  of  wit¬ 
nesses  who  contradicted  that  testimony.  We  cannot 
conclude  that  such  opposition  testimony  should  be 
accepted  as  conclusive,  although  it  was  so  accepted  by 
the  majority  and  in  the  main  forms  the  basis  of  the 
majority’s  finding  that  these  two  newspaper  companies 
are  not  qualified  to  hold  radio  station  licenses.  Par¬ 
ticularly  is  this  true  when  the  uncontroverted  evidence 
shows  that  approximately  54  advertisers  have  simul¬ 
taneously  used  the  Mansfield  News-Journal  and  the 
existing  radio  station  in  Mansfield .”  (emphasis  sup¬ 
plied)  (Dissenting  Opinion,  7/14/48,  Page  1,  Par.  4; 
App.  177). 

Considering  the  testimony  of  each  witness  who  was  an¬ 
tagonistic  to  this  appellant’s  application  in  the  light  of  his 
personal  prejudices  and  personal  desires,  and  comparing 
it  to  the  testimony  and  exhibits  introduced  in  rebuttal,  it 
becomes  glaringly  apparent  that  there  was  no  substantial 
evidence  to  support  the  Commission’s  findings  and  conclu¬ 
sions  concerning  exclusive  advertising  contracts. 
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The  unsupported  personal  opinion  of  an  adverse  busi¬ 
ness  competitor,  the  naked  prejudices  of  an  individual 
expressed  for  the  purpose  of  continuing  a  quarrel  of  many 
years  standing,  the  empty  expressed  bitterness  of  a  dis¬ 
gruntled  and  uninformed  person  and  the  unsubstantiated 
complaints  of  those  who  failed  to  meet  their  financial  obli¬ 
gations  cannot  be  considered  as  substantial  evidence. 
(NLRB  v.  Columbian  Enameling  &  Stamping  Co.,  306  TJ.S. 
292,  59  S.  Ct.  501)  As  the  record  of  this  case  shows,  each 
one  of  the  witnesses  who  took  the  stand  against  this  appel¬ 
lant  did  so  to  foster  one  of  two  private  purposes.  That  is, 
(1)  to  state  his  own  personal  antagonism  or  (2)  to  appear 
on  behalf  of  Station  WMAN  (Richland,  Incorporated),  a 
competitor  of  this  appellant,  which  was  trying  to  preveUt 
the  establishment  of  this  appellants  station. 

The  Commission,  in  its  Decision,  App.  172,  Paragraph  3, 
states  that  the  testimony  of  this  appellant’s  witnesses 
“was  undoubtedly  influenced  by  partisan  consideration 
which  affects  its  reliability”.  If  this  be  true  of  testimony 
of  this  appellant’s  witnesses,  is  it  not  also  true  of  the  offi¬ 
cer  and  employee  of  Station  WMAN  whose  sole  interest  is 
to  preserve  the  present  competitive  position  of  that  station 
in  the  Mansfield  community?  Also,  do  not  “partisan  con¬ 
siderations”  apply  to  the  testimony  of  those  witnesses  who 
failed  to  pay  the  bills  they  owed  this  appellant  as  well  as 
those  who  admittedly  harbored  grudges  against  this 
appellant? 

Another  so-called  “public  witness”  testified,  in  substance, 
that  his  advertising  contract  with  the  Mansfield  Journal 
Company  was  cancelled  without  reason.  He  stated,  “It 
was  just  cancelled”  (App.  279).  The  record  will  show  that 
the  advertising  contract  of  this  witness  was  cancelled  with 
prior  written  notice  and  the  reason  for  cancellation  was 
clearly  stated,  i.e.,  failure  to  pay  the  bill  which  was  then 
long  overdue.  A  letter  of  notification  to  this  witness  is 
Mansfield  Journal  Company  Exhibit  No.  21  (App.  358- 
359). 
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In  this  Decision,  the  Commission  has  “bent  over  back¬ 
wards*  ’  to  discriminate  against  this  appellant  in  a  highly 
prejudicial  manner.  The  mere  mention  of  a  suspicion,  the 
most  meager  scintilla,  the  slightest  insinuation,  and  the 
vaguest  hint  of  a  derogatory  nature,  has  been  magnified 
and  given  credence  by  the  Commission  without  regard  to 
source  while  the  substantial  evidence  and  exhibits  of  this 
appellant  to  the  contrary  have  been  ignored.  The  Com¬ 
mission,  by  treating  the  evidence  before  it  in  this  manner, 
discriminates  against  this  appellant  and  therefore  the  find¬ 
ings  and  conclusions  of  the  decision  in  these  respects  are 
arbitrary  and  capricious. 

The  Commission  erred  by  failing  to  find  and  conclude  in 
accordance  with  the  uncontradicted  evidence  showing  the 
excellent  reputation  of  this  appellant  and  its  public  service 
accomplishments  in  the  Mansfield  Community.  Twelve  dis¬ 
interested  witnesses  including  three  ministers,  the  Mans¬ 
field  Health  Commissioner,  the  Mansfield  Public  Librarian, 
the  Superintendent  of  Mansfield  Public  Schools,  the  Di¬ 
rector  of  the  Mansfield  Veterans  Information  Center,  the 
Manager  of  the  Mansfield  Chamber  of  Commerce  and 
others,  testified  as  to  the  excellent  reputation  of  this  ap¬ 
pellant  in  the  Mansfield  Community.  Their  testimony  was 
uncontradicted.  (App.  453,  470,  464,  455,  459,  460,  461,  469, 
465,458,463). 

Since  1930  this  appellant  has  performed,  supported  and 
fostered  many  public  service  activities  in  the  Mansfield 
area,  some  of  which  are  as  follows:  (1)  The  establishment 
and  promotion  of  an  airport  for  the  City  of  Mansfield;  (2) 
The  support  of  bond  issues  to  build  new  schools  and  a  sani- 
torium  for  the  people  of  Mansfield;  (3)  Over  a  period  of 
years  the  Mansfield  Journal  has  fought  for  low  utility  rates 
ior  the  people  of  Mansfield.  (In  order  not  to  burden  the 
brief  here,  the  attention  of  the  Court  is  respectfully  di¬ 
rected  to  this  highly  meritorious  public  service  which  has 
saved  the  people  of  Mansfield  many  thousands  of  dollars, 
the  details  of  which  are  contained  in  Mansfield  Journal 


37 


Exhibit  No.  3.  Pages  3,  4  and  5.  (App.  345-356) ;  (4)  The 
Mansfield  Journal’s  support  of  reform  and  law  enforcer 
ment  through  exposing  of  racketeers,  gamblers,  obtaining 
a  larger  police  force,  remodeling  of  the  jail,  etc.;  (5)  Sup¬ 
port  of  all  War  Bond  Drives;  (6)  Support  of  all  Bed  Cross 
Campaigns;  (7)  Support  of  each  year’s  Community  Fund 
Drive;  (8)  Assistance  to  the  Mansfield  public  health  pro¬ 
grams;  (9)  Active  crusades  for  better  recreational  facili¬ 
ties;  and  (10)  Campaign  against  Juvenile  delinquency. 
(Mansfield  Journal  Exhibit  No.  3,  App.  345-356). 

Regarding  the  reputation  and  public  service  accomplish¬ 
ments  of  this  appellant,  the  dissenting  opinion  of  Commis¬ 
sioners  Jones  and  Sterling  is  particularly  pertinent,  where¬ 
in  they  state  as  follows : 


“Moreover,  we  fail  to  find  any  mention  in  the  conclu¬ 
sions  of  the  majority  decision  with  respect  to  the 
clearly  established  affirmative  qualifications  of  the 
Mansfield  Journal  Company  and  the  Lorain  Journal 
Company  to  operate  the  stations  proposed  by  their 
present  applications.  We  think  it  but  fair  that  it  should 
be  stated  that  this  record  discloses  that  the  Mansfield 
Journal  Company  has  conducted  campaigns  in  the  in¬ 
terests  of  the  residents  of  Mansfield;  has  promoted 
worthwhile  charity  drives ;  has  required  its  employees 
to  reside  in  Mansfield;  and  generally  has  taken  a  very 
active  part  in  the  city’s  affairs.  Similar  findings  can 
be  made  on  this  record  with  respect  to  the  Lorain  Jour¬ 
nal  Company  and  the  activities  in  which  it  has  taken 
part  in  the  community  life  of  Lorain.  The  record  fur¬ 
ther  shows  that  both  companies  propose  entirely  meri¬ 
torious  program  services  designed  to  meet  the  needs 
of  the  residents  of  the  areas  which  they  propose  to 
serve.”  (Dissenting  Opinion,  7/14/48,  Page  1,  Par.  5, 
App.  177). 


The  Commission’s  findings  concerning  this  appellant’s 
policy  and  its  relationship  with  organized  labor  are  con¬ 
trary  to  the  evidence.  The  Commission’s  findings  in  this 
respect  are  found  on  Page  14  of  the  Decision,  Paragraph 
32,  which  is  as  follows : 
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“32.  Two  representatives  of  Mansfield  trade  unions 
appeared  at  the  hearing  on  the  instant  application  as 
public  witnesses  and  opposed  the  application  of  the 
Mansfield  Journal  Company  because  of  alleged  bias 
and  prejudice  against  trade  unions.  The  CIO  Unions 
in  Mansfield  have  adopted  a  resolution  opposing  the 
newspaper  application  and  the  witnesses  cited  exam¬ 
ples  of  alleged  distortion  of  news  stories  about  trade 
unions  which  has  appeared  in  applicant’s  newspaper. 
In  addition,  the  witnesses  claim  that  the  Mansfield 
News-Journal  refused  to  publish  an  advertisement  of 
a  CIO  union  during  a  local  strike  because  the  adver¬ 
tisement  called  attention  to  a  union  broadcast  over 
Station  WMAN.  Applicant  denied  any  bias  or  preju¬ 
dice  against  trade  unions,  offering  in  evidence  a  series 
of  news  stories  and  editorials  which  it  believed  were 
favorable  to  organized  labor.”  (App.  170) 

The  above  paragraph  is  typical  of  the  general  discrim¬ 
inatory  tenor  of  the  Commission’s  Decision  against  this 
appellant.  By  reading  the  evidence  concerning  the  rela¬ 
tionship  of  this  appellant  with  labor  organizations  in  Mans¬ 
field,  and  the  editorial  policy  of  this  appellant,  and  compar¬ 
ing  that  evidence  with  the  above  paragraph,  it  can  be  seen 
that  the  Commission,  through  its  method  of  expression  and 
omission  of  the  consideration  of  evidential  facts,  that  an 
unfavorable  light  has  been  purposely  cast  upon  this  appel¬ 
lant. 

There  is  not  one  word  mentioned  in  the  Commission’s 
Decision  to  indicate  that  (1)  this  appellant  is  today,  as  it 
was  originally,  an  employer  of  union  labor;  (2)  the  seal  of 
the  union  appears  upon  the  masthead  of  every  issue  of  this 
appellant’s  newspaper  (App.  238-244) ;  (3)  the  policy  of 
this  appellant  with  respect  to  its  proposed  radio  station, 
shall  be  “the  facilities  of  the  proposed  station  shall  be 
available  to  all  labor  organizations  and  groups”;  (4)  that 
one  of  the  labor  representatives  who  testified  against  this 
appellant  at  the  hearing,  also,  prior  to  the  hearing,  was 
interviewed  and  asked  that  his  labor  organization  desig¬ 
nate  a  member  to  serve  on  this  appellant’s  radio  program 
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advisory  committee,  to  which  he  replied,  in  substance,  that 
the  union  would  not  designate  anyone  at  that  time  but  if 
appellant  were  granted  a  radio  license,  the  union  would 
consider  one  of  their  members  to  serve  on  the  program 
advisory  committee,  (App.  446,  FM  Exhibit  No.  15,  9817  E. 
1291) ;  (5)  that  the  editorials  and  articles  from  appellant’s 
newspaper  introduced  by  the  labor  representatives,  were 
in  no  way  discriminatory  against  labor  (FM  FCC  Exhibits 
2,  3,  4,  5,  6  &  7,  9817  E.  1122-1133) ;  and  (6)  the  established 
editorial  policy  of  this  appellant’s  newspaper  is  one  of  fair¬ 
ness  and  impartiality  as  shown  by  the  photostatic  copies 
of  editorials  from  appellant’s  newspaper.  (FM  Exhibits 
No.  24,  25,  26,  27  and  28,  9817  E.  1329-1333).  ' 

Appellant’s  impartial  policy  toward  labor  and  manage¬ 
ment  is  shown  by  its  coverage  of  a  steel  strike  in  Mansfield. 
Both  the  labor  union  and  the  company  wrote  letters  to  ap¬ 
pellant  expressing  appreciation  for  the  manner  in  which 
appellant’s  paper  had  reported  the  strike  situation  and  the 
union  approached  appellant  to  see  if  appellant’s  paper 
could  be  published  or  circulated  in  the  City  of  Bucyrus  in 
order  that  the  labor  union  there  would  receive  impartial 
coverage  of  the  strike  then  in  progress  in  that  city.  (App. 
241.) 

From  the  evidence  in  the  record,  the  Commission  could 
not  directly  find  that  this  appellant  was  unfair  to  organized 
labor,  but  by  framing  its  findings  in  the  manner  shown  by 
Paragraph  32  on  Page  14  of  the  Decision,  this  appellant 
is  damaged  by  indirection  which  is  contrary  to  the  evidence 
contained  in  the  record. 

In  the  matter  of  the  testimony  of  Mr.  O’Hara  (general 
manager,  officer  and  director  of  Bichland,  Inc.,  WMAN) 
(App.  42),  the  Commission,  in  the  last  sentence  of  Para¬ 
graph  18,  Page  10  of  its  Decision,  found  and  concluded  as 
follows : 

“ Applicant  (appellant  herein)  attempted  to  impeach 
O’Hara  by  refuting  his  testimony  as  to  the  nature  of 
the  position  which  he  held  with  the  newspaper  but  did 
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not  refute  his  testimony  as  to  his  conversations  with 
S.  A.  Horvitz  relative  to  opposing  Station  WMAN”. 
(Decision,  Page  10,  Paragraph  18,  App.  164). 

The  above  finding  by  the  Commission  is  contrary  to  the 
evidence  in  the  record.  This  erroneous  finding  refers  to 
two  statements  of  Mr.  O’Hara.  The  record  regarding  the 
first  of  these  statements  is  as  follows : 

O’Hara  stated,  “I  was  employed  as  advertising  man¬ 
ager”.  (App.  288-290.) 

Mr.  S.  A.  Horvitz  stated,  “He  (O’Hara)  was  in  the 
Classified  Department.  He  was  never  advertising 
manager.  .  .  Never  at  any  time  during  his  entire  time 
with  the  paper  was  he  advertising  manager.”  (App. 
317.) 

The  record  concerning  the  latter  part  of  the  above  quoted 
finding  is  that  Mr.  O’Hara  testified,  in  substance,  that  Mr. 
Horvitz  and  others  connected  with  appellant’s  newspaper, 
discussed  a  procedure  to  have  the  merchants  of  Mansfield 
write  letters  to  the  Commission  asking  that  the  Commission 
deny  the  original  application  of  Station  WMAN  (App.  289- 
292).  The  record  is  here  quoted  to  show  the  uncontradicted 
testimony  of  Mr.  S.  A.  Horvitz  in  this  respect. 

“Q.  Now,  regarding  certain  testimony  indicating 
that  at  the  time  the  present  local  station  applied  for 
license,  and  the  allegation  that  certain  letters  were 
written  to  the  Commission  regarding  the  application  of 
that  station,  did  either  you  or  the  Mansfield  Journal 
Company  have  anything  to  do  with  those  letters? 

“Mr.  S.  A.  Horvitz.  I  never  heard  of  any  letters 
being  written  by  any  merchants.  We  never  requested 
any  merchants  to  write  any  letters,  and  I  don’t  know 
that  any  letters  were  ever  forwarded  to  the  Federal 
Communications  Commission  by  the  merchants,  (em¬ 
phasis  supplied.) 

“Mr.  Koteen — That  is  not  responsive  to  the  question. 
He  asked  you  whether  you  or  the  Mansfield  Journal 
Company  have  ever  written  a  letter. 
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“Mr.  S.  A.  Horvitz — We  never  wrote  a  letter  about 
it.  We  never  asked  anybody  to  write  a  letter,  (empha¬ 
sis  supplied). 

“The  Presiding  Officer — You  stated  that  you  knew 
nothing  about  any  of  these  letters.  Didn’t  you  testify 
previously  in  your  direct  testimony  that  you  knew 
about  letters  from  the  Chamber  of  Commerce  that  were 
sent  to  the  Commission? 

“Mr.  S.  A.  Horvitz — I  testified  that  I  knew  the  Cham¬ 
ber  of  Commerce  had  sent  a  letter,  the  Retail  Mer¬ 
chants  Association  had  sent  a  letter,  but  Mr.  O’Hara 
testified  that  he  sat  in  the  office  when  I  gave  instruc¬ 
tions  to  go  out  to  the  individual  merchants  to  send 
letters  to  the  Federal  Communications  Commission 
protesting  against  the  granting  of  a  license. 

“The  Presiding  Officer.  Did  you  or  anyone  con¬ 
nected  with  your  organization  take  any  part  in  arrang¬ 
ing  for  letters  to  be  sent  by  the  Chamber  of  Commerce 
or  the  Merchants  Association? 

; 

“Mr.  S.  A.  Horvitz — Definitely  not.  We  had  nothing 
to  do  with  it  in  any  way ,  shape  or  form.”  (emphasis 
supplied.)  (App.  318). 

Thus  it  can  be  seen  that  the  Commission’s  findings  and  con¬ 
clusions  in  Paragraph  18,  Page  10  (App.  164)  and  Para¬ 
graph  4,  Page  17  (App.  174)  of  its  Decision  are  contrary  to 
the  evidence  and,  therefore,  are  arbitrary  and  capricious. 

The  Commission  erred  in  its  findings  and  conclusions 
with  respect  to  the  position  taken  by  this  appellant  toward 
Richland,  Inc.  (WMAN).  In  this  respect  the  Commission 
concluded: 

! 

“The  Commission  has  considered  the  explanation  of¬ 
fered  by  the  applicant  (appellant  herein)  for  its  con¬ 
tinuous  opposition  to  Station  WMAN  despite  the  fact 
that  the  Commission  has  determined  that  public  inter¬ 
est  would  be  served  by  continued  operation  of  that 
station.  Applicant  contends  that  its  opposition  to  Sta¬ 
tion  WMAN  stems  from  the  findings  made  by  the  Com¬ 
mission  following  a  hearing  on  the  renewal  of  that 
station’s  license.  In  the  light  of  all  the  testimony 
herein,  we  are  unable  to  accept  this  explanation”.  (De¬ 
cision,  Pages  16,  17,  Paragraph  4,  App.  173-174). 
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The  official  records  of  the  Commission  will  show  that : 

(1)  Certain  former  officers  of  Richland,  Inc.  (WMAN) 
“made  false  and  misleading  statements  and  repre¬ 
sentations  to  the  Commission  in  station  that  there 
was  a  corporation  in  existence  with  200  shares  of 
stock  issued  and  subscribed  for  at  the  time  the  origi¬ 
nal  application  for  a  construction  permit  was  made 
on  April  27,  1938,  when  in  fact  no  such  corporation 
was  then  in  existence”. 

(2)  Certain  former  officers  of  Richland,  Inc.  (WMAN) 
“made  false  and  misleading  statements  and  repre¬ 
sentations  to  the  Commission  in  stating  that  the  cor¬ 
poration  had  $20,000  in  cash  on  hand  in  August  1938, 
at  the  time  a  financial  statement  of  Richland,  Inc. 
was  filed  with  the  Commission,  when  in  fact  no  such 
funds  were  on  hand.” 

(3)  Certain  former  officers  of  Richland,  Inc.  (WMAN) 
“made  false  and  misleading  statements  and  repre¬ 
sentations  to  the  Commission  in  failing  to  state  that 
158  shares  of  the  original  200  shares  of  stock  issued 
were  purchased  with  money  borrowed  from  Monroe 
F.  Rubin,  such  loans  being  made  not  more  than  two 
days  prior  to  the  date  of  hearing  on  the  original 
application.” 

(4)  Certain  former  officers  of  Richland,  Inc.  (WMAN) 
“made  false  and  misleading  statements  and  repre¬ 
sentations  to  the  Commission  in  stating  in  an  appli¬ 
cation  for  modification  of  construction  permit  filed 
August  17,  1939,  that  there  had  been  no  change  in 
the  financial  condition  of  applicant,  thereby  giving 
the  Commission  to  understand  that  it  had  over 
$17,000  in  cash  when,  in  fact,  it  had  approximately 
$40.00.” 

(5)  Also,  concerning  Richland,  Inc.  (WMAN)  the  Com¬ 
mission  has  found — “The  evidence  concerning  the 
financing  of  the  original  application  for  construction 
permit  and  construction  of  WMAN,  coupled  with  the 
misrepresentations  made  to  the  Commission  by  the 
principals  in  the  applicant  corporation,  would  sug¬ 
gest  that  the  application  was  prepared  in  a  manner 
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designed  to  avoid  disclosure  of  the  real  party  in  in¬ 
terest” 

(6)  Further  concerning  Richland,  Inc.  (WMAN),  the 
Commission  has  stated,  “ However ,  the  information 
contained  in  this  record  will  be  noted  for  further  con * 
sideration  on  any  occasion  when  it  may  become  neces¬ 
sary  to  examine  into  the  qualifications  of  this  appli¬ 
cant  or  any  of  the  individuals  concerned  in  the  pro¬ 
ceedings  which  have  been  discussed (emphasis  sup¬ 
plied). 

The  foregoing  quotations  are  from  the  Commission’s 
Decision  and  Order,  in  re  application  of  Richland,  Inc. 
(WMAN),  Mansfield,  Ohio,  B-204,  Docket  No.  6301, 
File  No.  B2-R-1037  which  was  incorporated  by  refer¬ 
ence  into  the  record  of  this  proceeding  (T-263)  (10 
F.C.C.  395)  (App.  42). 

The  appellant  herein  has  been  through  two  hearings  be¬ 
fore  the  Federal  Communications  Commission  and  it  has 
made  no  “false  and  misleading  statements  and  representa¬ 
tions”.  The  records  of  the  Commission  concerning  WMAN 
which  are  a  part  of  the  record  of  this  case  show  that  certain 
of  the  former  officers  of  Richland,  Inc.  (WMAN)  made 
false  and  misleading  statements  and  representations  in  an 
application. 

Section  312(a)  of  the  Communications  Act  of  1934,  as 
amended,  provides  that  a  station  license  is  subject  to  revo¬ 
cation  for  false  statements  in  an  application  and  the  Com¬ 
mission  in  the  exercise  of  its  duty  under  the  Communica¬ 
tions  Act  has  held  that  where  false  statements  have  been 
made  to  the  Commission,  in  application  and  otherwise,  and 
misrepresentations  made,  that  the  party  making  such  state¬ 
ments  is  not  qualified  to  be  entrusted  with  the  license  of  a 
station.  (WOKO,  Inc.  v.  F.  C.  C.,  329  U.  S.  223;  In  re  Van 
Curler  B/cg  Corp .,  9  F.  C.  C.  92 ;  In  re  Mayflower  B/cg 
Corp.y  8  F.  C.  C.  333 ;  In  re  John  H.  Stenger,  8  F.  C.  C.  434). 

As  a  result  of  this  Decision  and  the  Commission’s  Order 
re.  Richland,  Inc.  (WMAN)  (January  10,  1948),  the  appli¬ 
cant  whose  certain  former  officers  made  false  statements  to 
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the  Commission  has  been  awarded  a  grant  and  this  appel¬ 
lant  which  has  not  misled  the  Commission  has  been  denied  a 
grant 

The  Commission’s  Decision  and  Order  after  the  hearing 
on  the  renewal  of  the  WMAN  license  (Docket  6301,  File 
No.  B2-R-1037, 10  F.  C.  C.  395)  contains  the  following  state¬ 
ment  : 

“The  Commission  does  not  approve  of  the  acts  of  Ru- 
bin  in  knowingly  providing  funds  to  enable  an  applicant 
corporation  to  make  a  showing  of  financial  ability  which 
it  cQd  not  in  fact  possess,  and  it  is  not  entirely  satisfied 
with  the  explanations  offered  for  his  interest  in  the 
original  financing  of  WMAN ;  but  it  does  not  feel  that 
the  information  before  it  would  warrant  refusal  to  re¬ 
new  the  license  of  the  applicant  and  deletion  of  the 
service  rendered  by  its  station  to  its  community.  How¬ 
ever,  the  information  contained  in  this  record  will  be 
noted  for  further  consideration  on  any  occasion  when 
it  may  become  necessary  to  examine  into  the  qualifica- 
tions  of  this  applicant  or  any  of  the  individuals  con-i 
cemed  in  the  proceedings  which  have  been  discussed.” 
(Paragraph  2,  Page  2,  Decision  No.  B-204,  October  2, 
1944)  (App.  44-45)  (emphasis  supplied). 

From  the  above  it  can  be  seen  that  the  Commission  did 
not  approve  nor  was  it  satisfied  with  the  “false  and  mis¬ 
leading  statements  and  representations”  made  to  the  Com¬ 
mission  as  shown  by  the  record  of  the  proceeding  on  the 
renewal  of  the  WMAN  license.  (10  F.  C.  C.  395).  If  the 
Commission,  according  to  its  own  official  records  zoos  not 
satisfied ,  how  can  the  Commission  now  criticise  this  appel¬ 
lant  for  its  attitude  toward  Station  WMAN.  When,  as  the 
record  of  this  proceeding  will  show,  this  appellant  was  in 
possession  of  the  same  information  concerning  WMAN  as 
was  the  Commission.  It  is  certainly  an  arbitrary  stand  for 
the  Commission  to  take  when  it  says  in  its  own  Decision 
that,  in  substance,  it  disapproves  of  WMAN  for  the  same 
identical  reasons  this  appellant  disapproves  of  WMAN. 
This  shows  that  in  one  instance  the  Commission  agrees  with 
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this  appellant  and  in  the  present  Decision  on  the  same  facts > 
it  disagrees  with  this  appellant  by  saying  “we  are  unable  to 
accept  this  explanation (Decision,  Conclusions,  Para¬ 
graph  4,  App.  174.)  Such  an  inconsistent  stand  for  the 
Commission  to  take  is  discriminatory  and  an  infringement 
upon  the  rights  of  this  appellant. 

Furthermore,  there  is  no  indication  in  this  Decision  or 
in  the  Order  granting  the  FM  application  of  Richland,  Inc. 
(WMAN)  (FCC  Order  January  10, 1948,  App.  46)  that  any 
consideration  was  given  to  the  record  of  WMAN  as  should 
have  been  done  in  accordance  with  the  Commission's  Deci¬ 
sion  and  Order  of  October  2, 1944  wherein  it  is  stated,  “the 
information  contained  in  the  record  will  be  noted  for  further 
consideration  on  any  occasion  when  it  may  become  neces¬ 
sary  to  examine  into  the  qualifications  of  this  applicant  or 
any  of  the  individual  concerned (In  re  Richland,  Inc* 
(WMAN),  10  F.  C.  C.  395).  (App.  45.)  j 

Richland,  Inc.  (WMAN)  through  its  officers  and  employ¬ 
ees  has  done  everything  possible  to  prevent  competition  in 
radio  broadcasting  in  Mansfield  and  maintain  its  position 
as  the  only  broadcasting  station,  either  AM  or  FM,  in 
Mansfield.  This  has  been  accomplished,  as  shown  by  the 
record  of  this  case,  by  the  instigation  and  organization  of 
opposition  against  the  application  of  this  appellant  which, 
if  granted,  would  mean  another  broadcasting  station  for 
the  people  of  Mansfield.  I 

Certainly  a  licensee  whose  initial  application  was  con¬ 
ceived  in  misrepresentation  and  whose  subsequent  tactics 
have  been  to  prevent  competition  in  radio  broadcasting  in 
Mansfield  cannot  be  considered  as  one  acting  in  the  best 
interests  of  the  listeners  of  the  City  of  Mansfield.  Regard¬ 
less  of  under  what  cloak  the  intended  adverse  testimony 
against  the  Mansfield  Journal  was  introduced  at  the  insti¬ 
gation  of  the  officers  and  employees  of  Richland,  Inc. 
(WMAN),  it  was  projected  toward  but  one  result  and  that 
was  to  deprive  the  people  of  Mansfield  of  additional  broad¬ 
casting  facilities . 
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The  inconsistency  of  the  Commission’s  Decision  of  July 
14, 1948  and  Order  of  January  10,  1948  becomes  apparent 
when  the  fact  is  considered  that  by  this  Decision  and  Order 
the  Commission  in  acquiescing  to  the  demands  of  Richland, 
Incorporated,  has  failed  to  authorize  the  establishment  of 
another  station  in  Mansfield  which  would  create  competi¬ 
tion  in  the  broadcasting  of  news  and  information.  And 
then,  the  Commission,  by  this  same  Decision  and  Order, 
without  substantial  evidential  support,  erroneously  con¬ 
cludes  that  if  the  application  of  the  Mansfield  Journal  Com¬ 
pany  were  granted  “competition  in  the  dissemination  of 
news  and  information  would  be  suppressed”.  (Decision, 
Conclusions,  Paragraph  4,  App.  174.) 

For  the  Commission  to  grant  the  FM  application  of  Rich¬ 
land,  Inc.  (WMAN)  and  propose  to  deny  the  application  of 
this  appellant  is  contrary  to  the  substantial  evidence  as  con¬ 
tained  in  the  record  of  this  case.  Therefore,  the  Commis¬ 
sion’s  Findings  and  conclusions,  in  this  respect,  are  arbi¬ 
trary  and  capricious. 

From  the  foregoing  it  can  be  seen  that  the  Commission 
ignored  substantial  evidence  and  failed  to  find  in  accor¬ 
dance  with  the  weight  of  substantial  evidence.  Appellant’s 
evidence  cited  herein  is  substantial  because  it  is  such  rele¬ 
vant  evidence  as  a  reasonable  mind  might  accept  as  ade¬ 
quate  to  support  a  conclusion.  A  great  deal  of  this  evidence 
is  undisputed,  yet  the  Commission  has  disregarded  it.  It 
is  the  duty  of  the  Commission  to  decide  the  case  before  it 
on  all  of  the  evidence.  The  Commission  is  not  at  liberty 
to  rely  on  part  of  the  evidence  to  support  its  findings  and 
put  aside  all  other  undisputed  evidence.  (Peninsula  &  Oc¬ 
cidental  Steamship  Co.  v.  N.L.R.B.,  98  Fed.  2nd  411; 
N.  L.  R.  B.  v.  Columbia  Enameling  &  Stamping  Co.,  306 
TJ.  S.  292,  59  S.  Ct.  501).  Findings  of  fact  and  conclusions 
not  based  upon  and  not  in  accordance  with  substantial  evi¬ 
dence  are  arbitrary  and  capricious.  (Tri-State  B/cg  Co., 
Inc.  v.  F.  C.  C.,  96  Fed.  2nd,  564,  566  ;  68  App.  D.  C.  292; 
Atchison  T.  <&  S.  F.  Ry.  Co.  v.  U.  S.,  295  U.  S.  193,  201,  202 ; 
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55  S.  Ct.  748 ;  Saginaw  B/ eg  Co.  v.  F.  C.  C.,  96  Fed.  2nd  554, 
561;  68  App.  D.  C.  282;  Certiorari  Denied,  59  S.  Ct.  72, 
305  U.  S.  613;  Beaumont  S.  L.  &  W.  By.  Co.  v.  U.  S .,  282 
U.  S.  74,  86,  51  S.  Ct.  1). 

Thus  the  Commission’s  Decision  of  July  14,  1948  should 
be  set  aside  because  its  findings  and  conclusions  are  arbi-  j 
trary  and  capricious  in  that  they  are  contrary  to  and  ignore 
the  substantial  evidence  in  the  record  of  this  case. 

; 

Point  No.  6. 

As  a  Result  of  the  Commission’s  Erroneous  Decision  of  July  j 
14, 1948,  This  Appellant  is  Aggrieved  and  its  Interests  i 
Have  Been  Adversely  Affected. 

This  appellant,  as  an  applicant  before  the  Commission, 
is  entitled,  as  a  matter  of  right,  to  a  full  and  fair  hearing. 
The  right  to  a  full  and  fair  hearing  embraces :  (1)  The  right 
to  be  fairly  and  timely  advised  of  the  procedure  to  be  em¬ 
ployed  by  the  Commission,  (2)  The  right  to  be  advised  of 
those  matters  upon  which  the  Commission  intends  to  find 
and  conclude  and  (3)  The  right  to  have  Oral  Argument. 

This  -Tight  to  a  full  and  fair  hearing  is  guaranteed  to 
this  appellant  by  the  due  process  provisions  of  the  Consti¬ 
tution  of  the  United  States.  This  right  of  due  process  to  a 
full  and  fair  hearing  has  been  recognized  as  the  right  of  an 
individual  and  “one  of  the  few  rights  guaranteed  by  our 
Constitution  which  are  substantially  absolute”.  ( WJB ,  j 
The  Good  WiU  Station r  Inc.  v.  F.  C.  C.,  No.  9464,  U.  S.  Ct 
App.  for  D.  C.,  decided  October  7,  1948). 

This  appellant’s  right  to  a  full  and  fair  hearing  has  been  j 
abridged  by  the  Commission,  in  its  Decision  of  July  14, 
1948,  wherein  the  Commission  found  and  concluded  upon  j 
matters,  of  which  this  appellant  had  no  prior  notice  and  no  j 
indication  whatever  that  the  Commission  intended  to  so 
find,  to  so  conclude,  as  previously  discussed  herein.  (Point  i 
No.  1.) 

The  right  to  a  full  and  fair  hearing  as  sought  by  this! 
appellant  is  provided  for  by  the  Commission’s  own  Regula-i 
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tions  and  the  Communications  Act  of  1934,  as  amended,  as 
well  as  the  established  legal  procedure  before  the  Commis¬ 
sion.  It  is  this  circumvention  of  the  established  procedure 
and  the  denial  of  these  procedural  rights  from  which  this 
appellant  here  seeks  relief. 

Appellant  is  aggrieved  by  the  Commission’s  arbitrary 
abuse  of  its  statutory  authority  as  shown  by  its  findings 
and  conclusions  upon  matters  entirely  beyond  its  jurisdic¬ 
tion.  By  so  doing,  the  Commission  deprives  this  appellant 
of  (1)  its  right  of  notice  concerning  such  matters  and  (2) 
its  right  of  opportunity  to  meet  the  issues  raised  by  such 
matters  on  which  this  appellant  has  had  no  opportunity  to 
be  heard.  Such  an  illegal  procedure  adversely  affects  the 
interests  of  this  appellant. 

Appellant  is  further  aggrieved  because  the  findings  and 
conclusions  of  the  Commission’s  Decision  are  contrary  to 
the  evidence  contained  in  the  record.  Findings  and  conclu¬ 
sions  not  based  upon  the  record  are  inadequate  because  they 
are  not  supported  by  the  substantial  evidence  in  the  record. 
Therefore,  they  are  arbitrary  and  capricious.  It  is  the  duty 
of  the  Commission  to  make  adequate  findings,  and  when  the 
Commission  has  failed  it  has  committed  reversible  error. 
This  appellant  has  been  denied  its  right  to  adequate  find¬ 
ings  required  by  due  process  of  law.  (Saginaw  Broadcast¬ 
ing  Co.  v.  F.  C.  C.y  96  Fed.  2nd  554,  68  Appeals,  D.  C.  282, 
Certiorari  Denied  59  S.  Ct.  72,  305  U.  S.  613). 

By  being  deprived  of  its  procedural  rights  to  a  full  and 
fair  hearing,  this  appellant  is  aggrieved  and  its  interests 
have  been  adversely  affected. 

Any  abridgement  of  this  appellant’s  right  to  a  full  and 
fair  hearing,  likewise  abridges  this  appellant’s  right  of  due 
process  of  law.  This  appellant,  having  been  deprived  of 
its  right  of  due  process  of  law  in  numerous  instances  as 
hereinbefore  recited  in  this  brief,  is  entitled  to  appellate 
relief.  The  Supreme  Court  of  the  United  States  has  held 
that  proceedings  before  the  Federal  Communications  Com¬ 
mission  “must  satisfy  the  pertinent  demands  of  due  proc- 
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ess”  (Radio  Commission  v.  Nelson  Bros.  Co.,  289  U.  S. 
266).  This  appellant  has  been  subjected  to  a  procedure  be¬ 
fore  the  Commission  which  does  not  satisfy  the  pertinent 
demands  of  due  process  of  law  because  it  deprives  this  ap¬ 
pellant  of  its  right  to  a  full  and  fair  hearing  a/nd  such  a 
deprivation  is  aggrievement  per  se.  In  this  respect,  this 
Honorable  Court  has  held  as  follows : 

“There  has  been  no  need  for  litigants  to  obtain  rulings 
in  support  of  the  right  of  hearing  on  questions  of  law 
when  opportunity  to  be  heard  on  such  questions  has  not 
been  denied.  Dartmouth  College  v.  Woodward,  4 
Wheat.  518,  581  (U.  S.  1819)  (Webster’s  argument) ; 
and  Galpin  v.  Page,  18  Wall  350, 368  (U.  S.  1873),  cited 
in  the  Wilson  case,  sufficiently  attest  that  an  essential 
element  of  due  process  is  an  opportunity  to  be  heard 
before  the  reaching  of  a  judgment,  that  judgment  with¬ 
out  opportunity  to  be  heard  is  judicial  oppression.  Lon¬ 
doner  v.  Denver,  210  U.  S.  373  (1908),  Morgan  v.  U.  SI 
304  U.  S.  1  (1938),  Erie  R.  Co.  v.  Patterson,  79  N.  J.  L. 
512,  76  Atl.  1065  (1910),  also  cited  in  the  Wilson  Case, 
attest  that  the  due  process  guarantee  of  hearing  in¬ 
cludes  an  opportunity  for  argument.  Also  pertinent 
are  State  v.  Milhollan,  50  N.  D.  184,  195,  N.  W.  292 
(1923),  and  State  v.  City  of  Milwaukee,  157  Wis.  505, 
147  N.  W.  50  (1914).”  (WJR  v.  F.  C.  C.,  No.  9464) 
(emphasis  supplied.) 

i 

Having  deprived  this  appellant  of  its  right  of  due  process 
of  law,  the  Commission’s  Decision  is  invalid  and  should  be 
set  aside. 

CONCLUSION. 

i 

For  the  foregoing  reasons,  this  appellant  respectfully 
prays  that  this  Honorable  Court  set  aside  the  Federal  Com¬ 
munication  Commission’s  Order  of  January  10,  1948,  its 
Decision  of  July  14, 1948,  and  its  Memorandum  Opinion  and 
Order  of  October  20, 1948,  which  erroneously  grant  the  FM 
application  of  Richland,  Incorporated  and  erroneously  deny 
the  application  of  this  appellant  and  appellant’s  petition  for 
rehearing,  remand  the  case  to  the  Commission  with  instruc- 
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tions  to  grant  this  appellant  the  rights  to  which  it  is  en¬ 
titled  under  the  Communications  Act  of  1934,  as  amended, 
the  Buies  and  Begulations  of  the  Commission  and  such 
other  and  further  relief  as  this  Honorable  Court  may  deem 
just  and  proper  in  the  premises. 

! 

Respectfully  submitted, 

Geo.  O.  Sutton, 

William  Thomson, 

1038  National  Press  Bldg., 
Washington  4,  D.  C., 
Attorneys  for  Appellant. 
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SUPPLEMENT. 

Statutes  Involved. 

Communications  Act  of  1934,  as  Amended  (United  States 

Code,  Title  47)  ! 

The  Sections  of  the  Communications  act  of  1934,  as 
amended,  which  are  pertinent  to  this  appeal  are : 

Section  4.{j) — The  Commission  may  conduct  its  proceed¬ 
ings  in  such  manner  as  will  best  conduce  the  proper  dispatch 
of  business  and  to  the  ends  of  justice.  No  Commissioner 
shall  participate  in  any  hearing  or  proceeding  in  which  he 
has  a  pecuniary  interest.  Any  party  may  appear  before 
the  Commission  and  be  heard  in  person  or  by  attorney. 
Every  vote  and  official  act  of  the  Commission  shall  be  en¬ 
tered  of  record,  and  its  proceedings  shall  be  public  upon  the  j 
request  of  any  party  interested.  The  Commission  is  au¬ 
thorized  to  withhold  publication  of  records  or  proceedings  ; 
containing  secret  information  affecting  the  national  de¬ 
fense. 

Section  309. (a) — If  upon  examination  of  any  application 
for  a  station  license  or  for  the  renewal  or  modification  of  a 
station  license  the  Commission  shall  determine  that  public 
interest,  convenience,  or  necessity  would  be  served  by  the 
granting  thereof,  it  shall  authorize  the  issuance,  renewal,  or 
modification  thereof,  in  accordance  with  said  finding.  In 
the  event  the  Commission  upon  examination  of  any  such! 
application  does  not  reach  such  decision  with  respect! 
thereto,  it  shall  notify  the  applicant  thereof,  shall  fix  and 
give  notice  of  a  time  and  place  for  hearing  thereon,  and 
shall  afford  such  applicant  an  opportunity  to  be  heard  under 
such  rules  and  regulations  as  it  may  prescribe.  ! 

Section  402.(b) — An  appeal  maybe  taken,  in  the  manner 
hereinafter  provided,  from  decisions  of  the  Commission  to 
the  Court  of  Appeals  of  the  District  of  Columbia  in  any  of 
the  following  cases : 

(1)  By  any  applicant  for  a  construction  permit  for  a 
radio  station,  or  for  a  radio  station  license,  or  for  renewal 
of  an  existing  radio  station  license,  or  for  modification  of 
an  existing  radio  station  license  whose  application  is  re¬ 
fused  by  the  Commission. 

.(2)  By  any  other  person  aggrieved  or  whose  interests 
are  adversely  affected  by  any  decision  of  the  Commission 
granting  or  refusing  any  such  application. 
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(3)  By  any  radio  operator  whose  license  has  been  sus¬ 
pended  by  the  Commission. 

(c)  Such  appeal  shall  be  taken  by  filing  with  said  court 
within  twenty  days  after  the  decision  complained  of  is  ef¬ 
fective,  notice  in  writing  of  said  appeal  and  a  statement  of 
the  reasons  therefor,  together  with  proof  of  service  of  a 
true  copy  of  said  notice  aad  statement  upon  the  Commis¬ 
sion.  Unless  a  later  date  is  specified  by  the  Commission  as 
part  of  its  decision,  the  decision  complained  of  shall  be  con¬ 
sidered  to  be  effective  as  of  the  date  on  which  public  an¬ 
nouncement  of  the  decision  is  made  at  the  office  of  the  Com¬ 
mission  in  the  city  of  Washington.  The  Commission  shall 
thereupon  immediately,  and  in  any  event  not  later  than  five 
days  from  the  date  of  such  service  upon  it,  mail  or  other¬ 
wise  deliver  a  copy  of  said  notice  of  appeal  to  each  person 
shown  bv  the  records  of  the  Commission  to  be  interested  in 
such  appeal  and  to  have  a  right  to  intervene  therein  under 
the  provisions  of  this  section,  and  shall  at  all  times  there¬ 
after  permit  any  such  person  to  inspect  and  make  copies  of 
the  appellant’s  statement  of  reasons  for  said  appeal  at  the 
office  of  the  Commission  in  the  city  of  Washington.  Within 
thirty  days  after  the  filing  of  said  appeal  the  Commission 
shall  file  with  the  court  the  originals  or  certified  copies  of 
all  papers  and  evidence  presented  to  it  upon  the  application 
or  order  involved,  and  also  a  like  copy  of  its  decision 
thereon,  and  shall  within  thirty  days  thereafter  file  a  full 
statement  in  writing  of  the  facts  and  grounds  for  its  deci¬ 
sion  as  found  and  given  by  it,  and  a  list  of  all  interested 
persons  to  whom  it  has  mailed  or  otherwise  delivered  a  copy 
of  said  notice  of  appeal. 

(e)  At  the  earliest  convenient  time  the  court  shall  hear 
and  determine  the  appeal  upon  the  record,  to  enter  a  judg¬ 
ment  affirming  or  reversing  the  decision  of  the  Commission, 
and  in  event  the  court  shall  render  a  decision  and  enter  an 
order  reversing  the  decision  of  the  Commission,  it  shall  re¬ 
mand  the  case  to  the  Commission  to  carry  out  the  judgment 
of  the  court:  Provided ,  however ,  That  the  review  by  the 
Court  shall  be  limited  to  questions  of  law  and  that  findings 
of  fact  by  the  Commission,  if  supported  by  substantial  evi¬ 
dence  shall  be  conclusive  unless  it  shall  clearly  appear  that 
the  findings  of  the  Commission  are  arbitrary  or  capricious. 
The  court’s  judgment  shall  be  final,  subject,  however,  to 
review  by  the  Supreme  Court  of  the  United  States  upon 
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writ  of  certiorari  on  petition  therefor  under  Section  240  of; 
the  Judicial  Code  as  amended,  by  appellant,  by  the  Commis-j 
sion,  or  by  any  interested  party  intervening  in  the  appeal.; 

Section  409. (a) — Any  member  or  examiner  of  the  Com¬ 
mission,  or  the  director  of  any  division,  when  duly  desig¬ 
nated  by  the  Commission  for  such  purpose,  may  hold  hear-! 
ings,  sign  and  issue  subpenas,  administer  oaths,  examine! 
witnesses,  and  receive  evidence  at  any  place  in  the  United! 
States  designated  by  the  Commission;  except  that  in  thej 
administration  of  Title  lU  an  examiner  may  not  be  author-  j 
ized  to  exercise  such  powers  with  respect  to  a  matter  involv¬ 
ing  (1)  a  change  of  policy  by  the  Commission,  (2)  the  revo-; 
cation  of  a  station  license,  (3)  new  devices  or  developments 
in  radio,  or  (4)  a  new  kind  of  use  of  frequencies.  In  all| 
cases  heard  by  an  examiner  the  Commission  shall  hear  oral ! 
arguments  on  request  of  either  party.  j 


Rules  and  Regulations  of  the  Federal  Communications 

Commission. 

The  sections  of  the  Rules  and  Regulations  of  the  Federal  j 
Communications  Commission  which  are  pertinent  to  this 
appeal  are : 

Section  1J851.  Initial,  recommended  end  proposed  deci¬ 
sions . — (a)  In  rule  making  and  in  all  cases  of  hearings  on 
applications  for  initial  licenses  the  presiding  officer  shall 
not  prepare  any  decision  but  shall  certify  the  entire  record  j 
to  the  Commission  for  decision.  j 

(b)  In  all  other  cases  the  order  or  notice  containing  the  j 
date  and  place  of  hearing  shall  specify  whether  the  presid-  j 
ing  officer  shall  prepare  an  initial  decision  as  provided  for ! 
in  subsection  (c)  herein,  or  a  recommended  decision  as  pro¬ 
vided  for  in  subsection  (d)  herein. 

(c)  In  all  cases  where  the  Commission’s  initial  decision  j 
is  prepared  by  the  presiding  officer  pursuant  to  an  order  or 
notice  of  the  Commission,  such  decision  shall  contain  find- ! 
ings  of  fact  and  conclusions,  as  well  as  the  reasons  or  basis  j 
therefor,  upon  all  the  material  issues  of  fact,  law  or  discre- ! 
Hon  presented  on  the  record;  and  the  appropriate  rule, 
order,  sanction,  relief,  or  denial  thereof.  The  initial  deci¬ 
sion  shall  show  the  ruling  of  the  presiding  officer  upon  each ! 
relevant  and  material  finding  and  conclusion  proposed  by 
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the  parties.  Whenever  the  Commission’s  initial  decision  is 
prepared  by  the  presiding  officer  no  proposed  decision  will 
be  issned  by  the  Commission. 

(d)  In  cases  where  a  recommended  decision  is  prepared 
by  the  presiding  officer  pursuant  to  an  order  or  notice  of 
the  Commission,  such  decision  shall  contain  findings  of  fact, 
conclusions,  and  the  reasons  or  basis  therefor,  upon  all  the 
material  issues  of  fact,  law  or  discretion  presented  on  the 
record ;  the  appropriate  rule,  order,  sanction,  relief,  or  de¬ 
nials  thereof ;  and  recommendations  as  to  what  disposition 
of  the  case  should  be  made.  The  recommended  decision 
shall  be  transmitted  to  the  Commission  and  shall  not  be 
made  public  until  further  action  by  the  Commission.  After 
such  transmission  the  case  shall  be  transferred  to  the  Com¬ 
mission  and  the  Presiding  officer’s  jurisdiction  over  the 
proceedings  shall  cease. 

(e)  In  all  cases  where  a  recommended  decision  is  pre¬ 
pared  by  the  presiding  officer  (or  where  no  decision  is  pre¬ 
pared  by  a  presiding  officer),  the  Commission  will  issue  a 
proposed  decision  containing  its  proposed  findings  and  con¬ 
clusions,  as  well  as  the  reasons  or  basis  therefor,  upon  all 
the  material  issues  of  fact,  law,  or  discretion  presented  on 
the  record ;  and  the  appropriate  rule,  order,  sanction,  relief, 
or  denial  thereof.  If  a  recommended  decision  has  been 
prepared  by  the  presiding  officer,  the  Commission  will  ap¬ 
pend  it  to  its  proposed  decision  and  issue  both  simultane¬ 
ously.  Such  proposed  decision  will  show  the  ruling  of  the 
Commission  upon  each  relevant  and  material  findings  and 
conclusion  proposed  by  the  parties. 

i 

Amendment  to  above  Rule  effective  June  11,  1947 — 

Section  1j851.  Initial,  recommended  and  proposed  deci¬ 
sions. — (a)  Unless  otherwise  directed  by  the  Commission 
the  presiding  officer  shall  prepare  a  recommended  decision 
as  provided  for  in  subparagraph  (d)  which  shall  be  made 
public  and  filed  in  the  docket  of  the  case  simultaneously 
with  the  issuance  of  the  Commission’s  proposed  decision. 

(b)  In  such  cases  as  the  Commission  shall  consider  ap¬ 
propriate  therefor,  the  order  or  notice  designating  the  pre¬ 
siding  officer  may  specify  that  such  presiding  officer  shall 
prepare  an  initial  decision  as  provided  for  in  subparagraph 
(c). 
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(d)  In  cases  where  a  recommended  decision  is  prepared 
by  the  presiding  officer,  such  decision  shall  contain  findings 
of  fact,  conclusions,  and  the  reasons  or  basis  therefor,  upon 
all  the  material  issues  of  fact,  law  or  discretion  presented 
on  the  record;  the  appropriate  rule,  order,  sanction,  relief, 
or  denials  thereof ;  and  recommendations  as  to  what  dispo¬ 
sition  of  the  case  should  be  made.  The  recommended  deci-  \ 
sion  shall  be  transmitted  to  the  Commission  and  shall  not 
be  made  public  until  the  Commission  issues  a  proposed  de-  j 
cision.  After  such  transmission  the  case  shall  be  trans¬ 
ferred  to  the  Commission  and  the  presiding  officer’s  juris¬ 
diction  over  the  proceedings  shall  cease. 

(e)  In  all  cases  where  a  recommended  decision  is  pre¬ 
pared  by  the  presiding  officer  (or  where  no  decision  is  pre-  I 
pared  by  a  presiding  officer),  the  Commission  will  issue  a  ; 
proposed  decision  containing  its  proposed  findings  and  con¬ 
clusions,  as  well  as  the  reasons  or  basis  therefor,  upon  all  j 
the  material  issues  of  fact,  law,  or  discretion  presented  on  j 
the  record;  and  the  appropriate  rule,  order,  sanction,  re¬ 
lief,  or  denial  thereof.  If  a  recommended  decision  has  been 
prepared  by  the  presiding  officer,  the  Commission  will  ap¬ 
pend  it  to  its  proposed  decision  and  issue  both  simultane- 
ously.  The  proposed  decision  will  show  the  ruling  of  the  j 
Commission  upon  each  relevant  and  material  finding  and  i 
conclusion  proposed  by  the  parties. 

Rules  in  effect  at  time  of  hearing — 

Section  1M54.  Exceptions:  briefs,  request  for  oral  argu¬ 
ment. — (a)  Within  20  days  from  the  date  of  issuance  of  the  j 
Commission’s  initial  decision  by  the  presiding  officer,  or  the  ! 
Commission ’8  proposed  decision  (and  appended  recom¬ 
mended  decision,  if  any)  the  parties  to  the  proceeding,  and  j 
the  general  counsel  of  the  Commission,  may  file  a  statement 
in  writing  setting  forth  such  exceptions  to  said  decisions 
or  to  any  part  of  the  record  or  proceeding  including  rulings 
upon  all  motions  or  objections)  as  they  rely  upon.  The 
exceptions  shall  point  out  with  particularity  alleged  errors  ! 
in  the  decisions  and  shall  contain  specific  reference  to  the 
page  of  the  transcript  of  hearing  or  exhibit  on  which  the  j 
exception  is  based.  Objections  to  the  decisions  not  saved 
by  exception  filed  pursuant  to  this  rule  will  be  deemed  to 
have  been  abandoned  and  may  be  disregarded. 
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(b)  Any  party  and  the  general  counsel  of  the  Commis¬ 
sion  may,  within  the  same  20  days,  file  a  statement  in  sup¬ 
port  of  any  decision.  All  such  statements  shall  be  similar 
in  content  and  form  to  a  statement  of  exceptions. 

(c)  All  exceptions  and  supporting  statements  shall  be 
accompanied  by  a  brief  in  support  thereof,  and  may  contain 
a  request  for  oral  argument  before  the  Commission.  With¬ 
in  10  days  after  the  filing  by  any  party  of  exceptions  to  the 
decisions,  any  other  party  and  the  general  counsel  of  the 
Commission  may  file  a  reply  brief.  If  no  request  for  oral 
argument  is  made  within  said  30-day  period  all  parties  shall 
be  considered  to  have  waived  their  right  thereto. 

(d)  Within  5  days  from  the  date  of  filing  with  the  Com¬ 
mission  of  a  request  for  oral  argument  by  any  party  to  the 
proceeding,  or  the  General  Counsel  of  the  Commission,  all 
other  parties  to  such  proceeding  shall  file  written  notice  of 
intention  to  appear  and  participate  in  such  oral  argument. 
Failure  to  file  the  written  notice  shall  constitute  a  waiver 
of  the  right  to  present  oral  argument. 

Amendment  to  Paragraph  (a)  of  above  Rule  effective  June 
11, 1947- 

Section  1J854.  Exceptions:  briefs,  requests  for  oral  argu¬ 
ment. — (a)  Within  20  days  from  the  date  of  issuance  of  the 
Commission’s  initial  decision  by  the  presiding  officer,  or 
the  Commission’s  proposed  decision  (and  presiding  officer’s 
recommended  decision,  if  any),  the  parties  to  the  proceed¬ 
ing,  and  the  General  Counsel  of  the  Commission,  may  file 
a  statement  in  writing  setting  forth  such  exceptions  to  said 
decisions  or  to  any  part  of  the  record  or  proceeding  (in¬ 
cluding  rulings  upon  all  motions  or  objections)  as  they  rely 
upon. 

Section  1.856.  Final  decision  of  the  Commission. — After 
a  full  opportunity  has  been  afforded  all  parties  for  the  fil¬ 
ing  of  exceptions,  supporting  statements,  briefs,  and  for 
oral  argument,  as  provided  above,  the  Commission  will 
issue  its  final  decision.  The  requirements  of  Section  1.851 
herein  shall  apply  to  the  final  decision  of  the  Commission, 
and  in  addition,  shall  show  the  ruling  upon  each  relevant 
and  material  exception  filed  by  the  parties  to  the  initial 
decision  prepared  by  the  presiding  officer  pursuant  to  Sec¬ 
tions  1.851  (b)  and  (c),  or  to  the  Commission’s  proposed 
decision. 
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Mansfield  Journal  Company  (FM),  appellant 

v . 

,  •  #  r 

Federal  Communications  Commission,  appellee 


BRIEF  POE  THE  APPELLEE 


STATEMENT  OF  FACTS 

.  I 

I 

This  is  an  appeal,  taken  by  the  Mansfield  Journal  Company 
on  November  10, 1948,  from  a  Decision  and  Order  (App.  151)  j1 
of  the  Federal  Communications  Commission,  adopted  July  14, 
1948,  and  from  a  Memorandum  Opinion  and  Order  (App.  437) 
adopted  October  20, 1948,  which  denied  appellant’s  petition  for 
reconsideration  and  rehearing.  By  these  actions  the  Commis¬ 
sion  denied  appellant’s  application  for  a  new  standard  FM 
broadcast  station  to  be  erected  at  Mansfield,  Ohio.  By  these 
same  actions  the  Commission  denied  the  Mansfield  Journal 
Company’s  application  for  an  AM  station  in  Mansfield,  the 
subject  of  the  related  Case  No.  10050,  and  denied  the  appli¬ 
cation  of  The  Lorain  Journal  Company  for  an  AM  station  in 
Lorain,  Ohio,  the  subject  of  the  related  case  No.  10051.  The 
facts  common  to  all  three  cases  and  those  concerned  with  their 
interrelation  are  set  f earth  herein  in  detail  and  are  as  follows: 

On  October  5, 1945,  an  application  for  a  construction  permit 
for  a  new  Class  B  frequency  modulation  (FM)  broadcast  sta¬ 
tion  to  be  located  at  Mansfield,  Ohio,  was  filed  by  the  Mansfield 

1  In  this  brief,  references  to  the  printed  Joint  Appendix  appear  as 
(App.  — ).  References  to  the  original  record  filed  with  this  Court  appear 
as  (R.  — ).  References  to  the  original  record  filed  in  case  No.  9817  which 
has  been  made  a  part  of  the  record  in  this  case  appear  as  (9817  R.  — ). 

(1) 
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Journal  Company  (9817  R.  199-266),  appellant  herein.  On 
October  31, 1945,  The  Lorain  Journal  Company  filed  an  appli¬ 
cation  for  a  construction  permit  for  a  new  AM  broadcast 
station  to  be  located  at  Lorain,  Ohio,  requesting  the  frequency 
1140  kilocycles,  with  a  power  of  250  watts,  daytime  hours  of 
operation  (R.  2-93).  On  the  same  date,  the  Mansfield  Jour¬ 
nal  Company  had  filed  an  application  for  a  construction  permit 
for  a  new  standard  AM  broadcast  station  to  be  located  at  Mans¬ 
field,  Ohio  (R.  95-196).  The  frequency  1510  kilocycles  was 
requested  for  the  proposed  station,  with  a  power  of  250  watts, 
daytime  hours  of  operation.  Each  of  these  applications  showed 
that  the  Mansfield  Journal  Company  and  The  Lorain  Journal 
Company  were  under  the  common  control  of  the  Horvitz  family 
of  Cleveland,  Ohio  (R.  91, 195, 9817  R.  257). 2 

Because  the  Mansfield  Journal  Company  and  The  Lorain 
Journal  Company  are  under  common  ownership  and  because  the 
Commission  was  unable  to  determine  without  a  hearing  that  a 
grant  of  their  applications  would  serve  the  public  interest,  the 
application  of  the  Mansfield  Journal  Company  for  an  AM  sta¬ 
tion  at  Mansfield  and  of  The  Lorain  Journal  Company  for  an 
AM  station  at  Lorain  were  designated  for  hearing  in  a  consoli¬ 
dated  proceeding  by  Order  of  February  27,  1946  (App.  228). 
Among  other  issues  set  forth  in  the  Commission’s  order  desig¬ 
nating  these  applications  for  hearing  was  the  following: 

To  determine  the  policies  of  the  applicant  corporations 
with  respect  to  exclusive  advertising  contracts,  and 
whether  such  policies  are  to  be  pursued  in  the  operation 
of  the  proposed  stations  (App.  228). 

*  Isadore  Horvitz  is  president,  treasurer,  and  a  director  of  both  the  Mans¬ 
field  Journal  Go.  and  the  Lorain  Journal  Co.  and  owns  996  out  of  the  1,000 
shares  of  outstanding  stock  in  both  corporations  (App.  159).  His  brother, 
S.  A.  Horvitz,  is  the  active  publisher  of  both  the  Mansfield  Journal  and 
Lorain  Journal,  and  vice  president,  secretary,  and  a  director  as  well  as  the 
holder  of  a  qualifying  share  of  stock  in  both  corporations  (App.  160).  Mrs. 
H.  M.  Horvitz,  wife  of  S.  A.  Horvitg  is  the  other  director  of  both  corpora¬ 
tions  and  holds  qualifying  shares  in  each  corporation  (App.  160).  In  addi¬ 
tion,  the  Horvitz  brothers  are  associated  in  business  as  owners  of  the 
Highway  Construction  Co.  of  Ohio  and  the  Horvitz  Co.,  in  both  of  which 
organizations  S.  A.  Horvitz  is  president  and  owns  a  large  majority  of  the 
outstanding  stock  (App.  160). 


On  January  17, 1946,  an  application  for  a  construction  permit 
for  a  new  standard  AM  broadcast  station  to  be  located  at 


Fostoria,  Ohio,  had  been  filed  by  Laurence  W.  Harry,  trading 
as  the  Fostoria  Broadcasting  Company  (R.  238-311),  inter- 
venor  herein.  The  frequency  1 150  kilocycles  was  requested,  but 
the  application  was  amended  on  May  31,  1946,  to  specify  the 
frequency  1510  kilocycles  (R.  330).  By  this  amendment  the 
application  of  Laurence  W.  Harry  for  an  AM  station  at  Fostoria 
came  into  conflict  with  the  application  of  the  Mansfield  Journal 
Company  for  an  AM  station  at  Mansfield  because  of  the  pro¬ 
hibitive  interference  which  would  result  from  the  simultaneous 


operation  of  these  two  proposed  stations.  Consequently,  the 
Commission  on  June  13,  1946,  designated  Harry's  application 
for  hearing  (App.  231)  in  the  consolidated  proceeding  with  the 
Mansfield  Journal  Company’s  AM  application  and  The  Lorain 
Journal  Company’s  application.  ! 

Additional  applications  for  Class  B  FM  stations  in  Mans¬ 
field  had  been  filed  by  Unity  Corporation,  Inc.  on  July  23, 1945 
(9817  R.  1)  and  by  Richland,  Inc.,  licensee  of  AM  broad¬ 
cast  station  WMAN  in  Mansfield,  on  September  25,  1945 
(9817  R.  105).  Since  the  Commission’s  tentative  Class  B  FM 
allocation  plan  adopted  on  December  15,  1945,  allocated  only 
two  channels  to  Mansfield,  a  situation  resulted  in  which  there 
were  three  applications  on  file  for  the  two  available  Class  B 
FM  channels,  and  each  of  the  three  were  mutually  exclusive 
with  the  other  two  in  the  sense  that  any  action  granting  any  two 
of  such  applications  would  have  precluded  a  grant  to  the  third. 
Therefore  by  Order  of  May  16,  1946,  the  Commission  desig¬ 
nated  the  three  pending  FM  applications  of  appellant,  Rich¬ 
land,  Inc.  and  Unity  Corporation  for  consolidated  hearing 
(App.  7). 

Hearings  on  the  applications  of  the  Mansfield  Journal  Com¬ 
pany  and  Laurence  W.  Harry  for  AM  stations  at  Mansfield  and 
Fostoria,  respectively,  and  on  the  application  of  The  Lorain 
Journal  Company  for  an  AM  station  at  Lorain  were  held  at 
Fostoria,  Ohio,  on  June  19, 1946,  at  Mansfield,  Ohio,  on  June  20, 
1946,  at  Lorain,  Ohio,  on  June  21  and  22, 1946,  and  at  Washing¬ 
ton  D.  C.,  on  July  22, 1946  (R.  347-919;  923-1149;  1166-1276, 
1279-1366).  The  hearings  on  the  applications  for  FM  sta- 
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tions  at  Mansfield  were  held  in  Mansfield,  Ohio,  on  October  9, 
10, 11, 1946,  and  in  Washington,  D.  C.,  on  November  4  and  25, 
1946  (9817  R.  370-1542).  Since  these  hearings  were  held  sub¬ 
sequent  to  the  consolidated  hearing  on  the  Mansfield,  Lorain, 
and  Fostoria  AM  applications,  by  agreement  and  stipulation 
of  counsel  there  was  incorporated  in  the  record  of  the  FM  pro¬ 
ceeding  the  evidence  from  the  record  of  the  AM  proceeding  per¬ 
taining  to  the  issue  of  the  Mansfield  Journal  Company’s  poli¬ 
cies  respecting  exclusive  advertising  contracts  as  well  as  that 
relating  to  the  relationship  of  the  Mansfield  Journal  and  Sta¬ 
tion  WMAN  Mansfield,  and  the  character  and  reputation  of 
the  Mansfield  Journal  Company  (App.  440-441). 

After  the  hearings  on  the  three  applications  for  FM  stations 
in  Mansfield,  and  before  the  Commission  had  taken  any  further 
action  on  them  or  on  the  AM  applications,  the  Commission 
issued  a  revised  tentative  allocation  plan  for  Class  B  FM  sta¬ 
tions  (12  Fed.  Reg.  4031-4038,  June  21,  1947).  Under  this 
plan  three  channels  were  allocated  to  Mansfield,  so  that  there 
were,  for  the  first  time,  as  many  channels  as  there  were  appli¬ 
cants  for  Mansfield  and  further  comparative  consideration  of 
the  three  applications  became  unnecessary.  Therefore,  on 
January  10, 1948,  the  Commission  issued  an  Order  severing  the 
three  Mansfield  FM  applications  from  the  consolidated  hear¬ 
ing,  granted  that  of  Richland,  Inc.,  and  retained  the  FM  appli¬ 
cations  of  Unity  Corporation,  Inc.,  and  Mansfield  Journal 
Company  in  hearing  status  for  individual  consideration  (App. 
46-48). 3 

On  the  same  date  the  Mansfield  Journal  Company’s  FM  ap¬ 
plication  was  severed  from  the  consolidated  proceeding,  Jan¬ 
uary  10,  1948,  the  Commission  adopted  a  Proposed  Decision 
(App.  49)  which  considered  the  applications  of  the  Mansfield 
Journal  Company  for  an  FM  and  for  an  AM  station  in  Mans¬ 
field,  the  application  of  The  Lorain  Journal  Company  for  an 

•The  application  of  Unity  Corporation,  Inc.,  was  subseqnenUy  granted 
by  the  Commission  on  March  12,  1948,  bnt  was  later  dismissed,  upon  its 
own  request,  by  the  Commission  on  June  16, 1948,  and  its  construction  permit 
was  vacated.  Appellant  agrees  (Br.  3)  that  the  Commission’s  actions  with 
respect  to  Unity’s  application  are  moot  and  they  are  not  considered  herein. 
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AM  station  in  Lorain  and  the  application  of  Laurence  W.  Harry 
for  an  AM  station  in  Fostoria.  In  this  Proposed  Decision,  Hie 
Commission  proposed  to  deny  each  of  the  applications  under 
consideration. 

On  February  6,  1948,  the  Mansfield  Journal  Company  and 
the  Lorain  Journal  Company  together  filed  joint  exceptions  to 
the  Proposed  Decision  of  January  10,  1948,  concerning  the 
Mansfield  Journal  Company's  FM  and  AM  applications  and 
The  Lorain  Journal  Company's  AM  application  and  requested 
oral  argument  (App.  83-138).  These  exceptions  included  ex¬ 
ceptions  to  the  Commission's  Order  of  January  10,  1948,  inso¬ 
far  as  it  granted  Richland,  Inc.,  an  FM  station  in  Mansfield, 
and  severed  the  Mansfield  Journal  Company's  FM  application 
from  the  consolidated  proceeding  with  the  applications  of  Unity 
and  Richland  (App.  122-131).  The  matter  of  the  severance 
and  final  grant  of  the  Richland,  Inc.,  FM  application  was  also 
the  subject  of  a  separate  appeal  to  this  Court  by  the  Mansfield 
Journal  Company,  Mansfield  Journal  Company  v.  Federal 
Communications  Commission,  No.  9817,  which  was  heard  on 
November  15, 1948,  and  dismissed  by  opinion  of  this  Court  on 
March  7, 1949,  —  App.  D.  C.  — ,  173  F.  2d  646.  j 

On  February  4, 1948,  Laurence  W.  Harry,  intervenor  in  No. 

10050,  whose  application  for  an  AM  station  at  Fostoria  the 
Commission  had  proposed  to  deny,  also  filed  exceptions  to  the 
Proposed  Decision  and  requested  oral  argument  (R.  1830- 
1831).  Oral  argument  was  held  on  May  4,  1948  (R.  1882- 
1942).  j 

On  July  15,  1948,  the  Commission  issued  its  Pinal  Decision 
(App.  151)  which  denied  the  applications  of  the  Mansfield 
Journal  Company  for  AM  and  FM  stations  in  Mansfield, 
and  the  application  of  The  Lorain  Journal  Company  for  an 
AM  station  in  Lorain  but  found,  on  further  consideration,  that 
Laurence  W.  Harry  was  qualified  to  own  and  operate  a  stand¬ 
ard  broadcast  station  in  Fostoria.  However,  because  the 
Harry  application  involved  the  frequency  1510  kilocycles, 
which  was  and  is  presently  involved  in  a  proceeding  before  the 
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Commission  concerning  daytime  skywave  interference,4  no 
grant  of  a  construction  permit  was  made  to  Harry  and  instead 
his  application  was  retained  on  the  hearing  docket  and  placed 
in  the  pending  file. 

The  Mansfield  Journal  Company  and  The  Lorain  Journal 
Company  jointly  filed  a  Petition  for  Reconsideration,  for  Re¬ 
hearing  and  Other  Appropriate  Relief  with  the  Commission  on 
August  4,  1948  (App.  361),  which  was  denied  by  the  Commis¬ 
sion  in  a  Memorandum  Opinion  and  Order  of  October  21, 1948 
(App.  437). 

Thereafter,  on  November  10,  1948,  the  Mansfield  Journal 
Company  took  separate  appeals  to  this  Court  from  the  denial 
of  its  application  for  an  FM  station  in  Mansfield  (App.  183; 
the  appeal  herein),  and  from  the  denial  of  its  application  for  an 
AM  station  in  Mansfield  (App.  198;  Case  No.  10050),  and  The 
Lorain  Journal  Company  took  an  appeal  from  the  denial  of 
its  application  for  an  AM  station  in  Lorain  (App.  215;  Case 
No.  10051). 

The  Commission  filed  a  Motion  to  Consolidate  these  three 
appeals  on  January  6,  1949,  for  the  purpose  of  submission  of 
briefs  and  presentation  of  oral  argument.  This  motion  was 
denied  by  this  Court  on  March  2,  1949.  On  September  13, 
1949,  the  Commission  filed  a  motion  for  leave  to  file  a  principal 
brief  in  the  instant  appeal,  Case  No.  10049  covering  both  mat¬ 
ters  common  to  all  three  appeals  and  such  matters  as  may  re¬ 
late  only  to  this  case,  and  separate  briefs  in  cases  Nos.  10050 
and  10051  relating  only  to  such  matters  as  are  peculiar  to  those 
appeals.  This  motion  was  granted  by  this  Court  on  Sep¬ 
tember  26,  1949. 

4  On  May  9, 1947,  the  Commission  issued  a  Notice  of  Proposed  Rule  Mak¬ 
ing  in  the  matter  of  Promulgation  of  Rules  and  Regulations  and  Standards 
of  Good  Engineering  Practice  Concerning  Daytime  Skywave  Transmissions 
of  Standard  Broadcast  Stations,  and  deferred  action  on  all  pending  applica¬ 
tions  which  seek  daytime  or  limited  operation  on  United  States  I-A  or 
I-B  frequencies  until  a  decision  therein  is  announced.  Docket  No.  $333, 
Public  Notice  6630.  The  application  of  Laurence  W.  Harry  is  included 
within  the  policy  so  announced  by  the  Commission. 
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SUTTMAKY  OF  ABGUXENT 


The  Commission’s  conclusion  that  the  Mansfield  Journal 
Company  was  not  qualified  to  own  and  operate  a  radio  broad¬ 
casting  station  in  Mansfield,  Ohio,  because  it  had  sought  to 
suppress  competition  in  the  dissemination  of  news  and  infor¬ 
mation  in  Mansfield  from  the  existing  radio  station,  and  because 
the  evidence  warranted  a  conclusion  that  the  appellant’s  efforts 
to  achieve  a  complete  monopoly  of  the  means  of  mass  communi¬ 
cation  in  the  area  would  be  accelerated  by  the  granting  to  it  of 
any  radio  station  license  in  Mansfield,  is  fully  supported  by  the 
hearing  record  and  the  findings  and  conclusions  of  the  Com¬ 
mission  in  its  decision.  The  evidence  shows  that  the  appel¬ 
lant  has  never  recognized  the  only  existing  radio  station  in 
Mansfield  as  a  legitimate  station  and  has  refused  to  print  its 
program  logs  in  its  newspaper  or  to  carry  any  other  news  con-* 
ceming  the  station  or  its  activities  except  that  of  a  detrimental 
nature.  These  policies  would  admittedly  be  continued  if  the 
Mansfield  Journal  were  itself  to  receive  a  radio  station  license! 
Moreover,  the  testimony  of  various  merchants  of  the  City  of 
Mansfield,  as  corroborated  by  other  witnesses  at  the  hearing, 
clearly  shows  that  the  applicant  has  attempted  to  coerce  local 
merchants  to  refrain  from  advertising  over  the  local  radio  sta¬ 
tion  by  threatening,  and,  in  some  instances,  by  carrying  out 
the  threats  to  cancel  such  merchants’  advertising  in  the  sole 
daily  newspaper  in  Mansfield  unless  they  abandon  their  radio 
advertising. 

The  Commission  is  authorized  to  refuse  a  broadcast  license 
to  applicants  who  in  the  conduct  of  their  nonbroadcasting 
activities  have  revealed  their  unfitness  to  operate  a  radio  sta¬ 
tion  in  the  public  interest.  And  it  is  clearly  reasonable  for  the 
Commission  to  decide  that  an  applicant  is  not  qualified  to 
operate  a  station  in  the  public  interest,  on  the  basis  of  a  record 
from  which  it  can  be  reasonably  concluded  that  the  applicant 
would  utilize  any  radio  station,  which  it  might  be  authorized 
to  operate,  to  drive  out  existing  radio  competition  and  achieve 
a  local  monopoly  over  the  media  of  mass  communications.  The 
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basic  Congressional  policy  enunciated  by  the  Communications 
Act  is  that  the  public  interest  will  best  be  served  by  affording 
the  listening  public  as  wide  as  possible  a  choice  of  programs 
from  broadcasting  stations  competing  for  their  attention.  But 
an  applicant  who  would  use  the  grant  of  a  radio  station  license 
in  conjunction  with  its  other  business  interests  in  order  to 
force  its  competition  out  of  business  and  to  secure  a  local 
monopoly,  would  not  provide  the  free  competition  contem¬ 
plated  by  the  statute  and  is  not  qualified  to  operate  a 
station  in  the  public  interest.  The  appellant’s  application 
was  not  denied  because  of  the  fact  that  it  owns  the  only  daily 
newspaper  in  the  area,  but  because  of  its  activities  with  respect 
to  the  existing  local  radio  station.  Moreover,  the  Com¬ 
mission’s  authority  to  consider  the  nonbroadcasting  activities 
of  applicants  is  not  limited  by  the  fact  that  these  activities 
happen  to  involve  the  publishing  of  a  newspaper.  The  guar¬ 
antees  of  freedom  of  the  press  do  not  immunize  newspaper 
publishers  from  compliance  with  the  general  requirements  of 
law,  and  the  Commission  may  consider  the  nonbroadcasting 
activities  of  a  newspaper  which  applies  for  a  radio  station  li¬ 
cense  just  as  it  would  consider  such  activities  on  the  part  of 
any  other  type  of  applicant.  Nor  does  the  fact  that  the  ac¬ 
tivities  of  the  appellant  in  this  case  might  also  involve  matters 
coming  within  the  jurisdiction  of  other  agencies  of  the  Fed¬ 
eral  Government  preclude  the  Commission  from  exercising  its 
own  responsibilities  under  the  Communications  Act. 

II 

The  Mansfield  Journal  Company’s  application  for  an  FM 
station  in  Mansfield,  the  subject  of  the  instant  appeal,  as  well 
as  its  application  for  an  AM  station  there  and  the  application 
of  the  commonly  owned  Lorain  Journal  Company  for  an  AM 
station  in  Lorain  were  properly  considered  together  because  of 
the  common  control  of  the  applicants  and  the  fact  that  any 
testimony  affecting  the  qualifications  of  one  would  neces¬ 
sarily  be  applicable  to  the  Commission’s  decision  on  the  other 
applications.  Since  common  factual  questions  arising  out  of 
testimony  incorporated  into  both  hearing  records  were  pre- 
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sen  ted  with  respect  to  the  qualifications  of  the  Mansfield  Jour¬ 
nal  to  own  either  an  AM  or  FM  station  in  Mansfield,  and  of  the 
Lorain  Journal  to  own  a  station  in  Lorain,  the  Commission's 
determination  to  consider  all  three  applications  in  a  single  de¬ 
cision  was  clearly  a  reasonable  exercise  of  its  discretion. 

i 

III 

While  the  appellant's  application  for  an  FM  station  in  Mans¬ 
field  was  originally  heard  in  a  consolidated  proceeding  with 
other  applicants  for  FM  facilities  in  that  area,  because  there 
were  more  applications  than  available  channels,  subsequent  to 
the  hearing  more  channels  were  made  available  for  Mansfield, 
removing  the  conflict  between  the  FM  applications.  There 
was,  therefore,  no  error  in  the  Commission's  order  severing  the 
FM  applications  for  individual  consideration  or  in  its  grant 
of  the  FM  application  of  Richland,  Inc.,  licensee  of  standard 
broadcast  (AM)  station  WMAN.  The  appellant  was  not  ag¬ 
grieved  or  adversely  affected  by  the  grant  to  Richland  and  is 
not  entitled  to  appeal  from  the  severance  and  grant  of  that  ap¬ 
plication.  Its  complaint  with  respect  to  the  grant  of  an  FM 
station  to  Richland  is,  moreover,  without  merit  and  the  Com¬ 
mission's  decision  to  grant  Richland's  application  for  an  FM 
station  in  Mansfield  is  completely  substantiated  by  the  record. 

ARGUMENT 

I.  The  Commission  properly  determined  that  a  grant  of  the 
Mansfield  Journal  Company  application  would  not  be  in 
the  public  interest 

; 

j 

The  Mansfield  Journal  Company  publishes  the  only  daily 
newspaper  in  Mansfield,  Ohio,  and  is  under  common  control 
with  the  Lorain  Journal  Company  which  publishes  the  only 
daily  newspaper  in  Lorain,  Ohio.  In  its  final  decision  of  July  15, 
1948  (App.  150),  the  Commission  denied  the  applications  of 
these  two  companies  for  radio  facilities  at  Mansfield  and  at 
Lorain.  The  Commission  found  that  the  record  showed 
the  Mansfield  Journal  Company  had  sought  to  suppress  com¬ 
petition  in  the  dissemination  of  news  and  information  and  to 
achieve  an  advertising  monopoly  in  the  community  through 
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I 

the  use  of  exclusive  advertising  contracts.  The  Commis¬ 
sion  concluded  that  there  was  no  reason  for  believing  that 
under  the  same  ownership  and  management  these  practices 
would  not  also  exist  were  The  Lorain  Journal  Company  to  be¬ 
come  a  broadcast  licensee.  The  Commission  concluded  that 
if  these  companies,  under  their  present  ownership,  were  to  ac¬ 
quire  control  of  broadcast  facilities  in  addition  to  the  only 
newspapers  in  their  respective  communities,  competition  in 
the  dissemination  of  news  and  information  would  be  suppressed 
and  pressure  exerted  on  advertisers  to  enter  into  exclusive  ad¬ 
vertising  contracts.  On  the  basis  of  these  findings  and  conclu¬ 
sions,  the  Commission  denied  the  Mansfield  Journal  Company’s 
applications  for  an  FM  and  AM  station  in  Mansfield  and  The 
Lorain  Journal  Company’s  application  for  an  AM  station  at 
Lorain. 

The  subject  of  the  appeal  herein  is  the  denial  of  the  Mans¬ 
field  Journal  Company’s  application  for  an  FM  station.  But 
since  it  was  denied  for  the  same  reasons  as  were  the  applica¬ 
tions  of  the  Mansfield  Journal  Company  for  an  AM  station, 
the  subject  of  the  related  appeal,  Mansfield  Journal  Company 
(AM)  v.  Federal  Communications  Commission,  No.  10050,  and 
the  application  of  The  Lorain  Journal  Company,  the  subject 
of  the  related  appeal,  The  Lorain  Journal  Company  v.  Federal 
Communications  Commission,  No.  10051,  pursuant  to  this 
Court’s  order  of  September  26,  1949,  the  evidence  supporting 
the  Commission’s  findings  and  its  jurisdiction  to  consider  these 
matters  are  set  forth  in  full  herein  and  will  not  be  repeated 
in  related  cases  No.  10050  and  No.  10051. 

A.  The  Commission's  determination  that  a  grant  of  a  license  to  the  appellant 
would  not  be  in  the  public  interest  because  it  would  lead  to  suppression 
of  competition  in  the  dissemination  of  news  and  information  in  the 
Mansfield  area  is  supported  by  detailed  findings  of  fact  based  upon 
substantial  evidence  in  the  record 

In  order  to  evaluate  the  claim  that  the  Commission’s  deci¬ 
sion  in  the  instant  case  is  not  supported  by  adequate  findings 
of  fact  or  by  substantial  evidence  in  the  record  it  is  important 
to  clarify  at  the  outset  the  basis  of  the  Commission’s  decision 
that  the  appellant  was  not  qualified  to  be  a  licensee.  Contrary 
to  appellant’s  contention,  this  denial  was  not  based  upon  the 
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fact  that  the  applicant  happened  to  be  a  newspaper  or  even 
the  sole  daily  newspaper  in  the  Mansfield  community.  As  the 
Commission  pointed  out  in  its  statement  at  the  conclusion 
of  its  1941-1944  investigation  of  the  ownership  of  radio  sta¬ 
tions  by  newspapers,5  and  as  it  repeated  in  the  instant  deci¬ 
sion  (App.  171),  no  general  rule  has  been  laid  down  by  the 
Commission  proscribing  newspapers  as  a  class  from  the  owner¬ 
ship  of  broadcast  stations.  The  Commission  considers  an  ap¬ 
plicant’s  affiliation  with  a  newspaper  only  to  the  extent  that 
the  facts  of  the  particular  case  are  relevant  to  a  determination 
of  whether  or  not  a  grant  of  an  application  would,  through  its 
effect  upon  the  concentration  of  control  erf  the  available  media 
of  mass  communications  in  a  given  community,  promote  Or 
serve  the  “public  interest,  convenience  or  necessity.”  Nor  is 
this  a  case  in  which  the  Commission  has  chosen  an  applicant 
unaffiliated  with  a  local  newspaper  over  a  competing  and  mu¬ 
tually  exclusive  applicant  affiliated  with  a  newspaper  because 
the  grant  to  the  non-newspaper  applicant  would  lead  to  a 
greater  diversity  between  competing  media  of  mass  communi¬ 
cations. 

The  present  decision  presents  a  quite  different  state  of  facts. 
The  appellant,  an  applicant  with  no  previous  radio  experience, 
was  here  found  to  be  disqualified  to  be  a  licensee  because  the 
evidence  showed  that  the  persons  possessing  the  controlling 
interests  in  the  applicant  corporation  had,  in  the  course  of  their 
previous  activities  as  the  publishers  of  the  sole  daily  news¬ 
paper  in  the  Mansfield  community,  demonstrated  an  intention 
to  drive  out  competing  media  of  communications  in  the  area  by 
any  means  at  their  disposal,  including  coercion.  Specifically, 
the  applicant’s  hostile  activities  had  been  directed  against  the 
only  existing  radio  station  in  Mansfield,  WMAN.  The  evi¬ 
dence  also  afforded  a  reasonable  basis  for  the  conclusion  that, 
if  the  appellant  received  a  license  for  a  station  of  its  own,  these 
same  persons  in  control  would  utilize  the  combined  power 
of  their  newspaper  and  radio  interests  to  force  the  discontinu¬ 
ance  of  the  sole  competing  radio  station  and  to  achieve  a  com- 


' Public  Notice,  January  13, 1944  (Mimeograph  No.  72983). 
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plete  local  monopoly  over  the  dissemination  of  news  and  opin¬ 
ion.  This  determination  was  in  turn  based  on  findings  that 
the  appellant  had  initially  solicited  opposition  to  the  establish¬ 
ment  of  the  existing  radio  station  (App.  163);  that  it  had 
never  recognized  that  station  as  “legitimate”  and  had  refused 
to  print  its  program  logs  or  any  other  news  or  information  con¬ 
cerning  its  activities,  except  that  which  was  derogatory  in 
nature  (App.  161) ;  that  it  had  attempted  to  coerce  numerous 
local  merchants  to  cancel  advertising  contracts  with  the  exist¬ 
ing  station,  WMAN,  by  threatening,  and  in  some  instances 
carrying  out  threats,  to  cancel  such  merchant’s  newspaper  ad¬ 
vertising  unless  they  agreed  to  stop  all  radio  activities  (App. 
162) ;  and  that  the  applicant  expressly  stated  its  intention  to 
continue  to  pursue  this  same  hostile  attitude  towards  WMAN 
in  the  future  if  it  secured  a  license  as  a  competing  station  (App. 
162) .  The  evidence  in  the  record  to  support  these  findings  and 
conclusions  is  overwhelming. 

There  is  no  dispute  concerning  the  hostility  which  the 
Horvitz  brothers,  principal  owners  of  the  appellant  corpora¬ 
tion,  feel  towards  WMAN,  the  existing  Mansfield  standard 
broadcast  station.  They  freely  proclaimed  it,  and,  throughout 
extensive  questioning  in  two  long  hearings,  consistently  ad¬ 
hered  to  their  position  that  it  was  not  a  “legitimate”  station 
worthy  of  any  recognition  by  the  Mansfield  Journal  or  the  citi¬ 
zenry  of  Mansfield.  This  conclusion  they  allegedly  based  en¬ 
tirely  on  the  findings  of  the  Commission  in  a  1944  decision  on 
an  application  for  renewal  of  WMAN’s  license  (App.  42)  where 
the  Commission  found  that  the  original  officers  of  Richland, 
Lie.,  licensee  of  WMAN,  had  made  false  and  misleading 
statements  to  the  Commission  in  connection  with  the  original 
application  for  the  station  in  1938  and  a  1939  application  for 
modification  of  construction  permit  (App.  9-31).  The  Com¬ 
mission,  after  consideration  of  this  evidence,  concluded  that 
since  control  of  WMAN  had  been  transferred  in  1940,  with  the 
approval  of  the  Commission,  from  the  persons  guilty  of  the  mis¬ 
representations  to  the  present  owners  of  the  station,  and  since 
there  was  no  convincing  evidence  that  the  new  owners  or  officers 
had  made  any  misrepresentations  to  the  Commission  or  had 
exercised  illegal  control  over  the  station  prior  to  the  transfer, 
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there  was  no  warrant  for  refusing  to  renew  WMAN’s  license  and 
a  renewal  would  be  in  the  public  interest  (App.  44  45)  *  Mr. 
S.  A.  Horvitz  testified,  however,  that  irrespective  of  the  Com¬ 
mission’s  determination  that  continuation  of  WMAN  was  in  the 
public  interest,  a  determination  with  which  he  was  familiar,  he 
still  considered  WMAN  to  be  an  “illegitimate”  station  (App. 
25-26).  He  admitted,  however,  that  he  had  no  knowledge  of 
whether  WMAN’s  day  to  day  operation  was  in  accordance  with 
the  Commission’s  Rules  and  Regulations  (App.  29).  And 
while  he  claimed  his  opposition  to  WMAN  was  based  on  both 
its  past  and  present  operations  (App.  29-30),  the  only  specific 
objections  Horvitz  had  to  WMAN’s  present  operation  was  its 
alleged  promotion  of  an  additional  newspaper  in  Mansfield, 
and  certain  testimony  concerning  WMAN’s  alleged  support 
of  Harry’s  AM  application  for  Fostoria,  Ohio,  which  was 
stricken  as  hearsay  (App.  30).  .  j 

Appellant,  of  course,  is  entitled  to  its  own  opinion  of  the 
“legitimacy”  of  station  WMAN,  no  matter  how  unlikely  or  ir¬ 
rational  the  stated  reason  for  its  attitude.  The  Commission’s 
determination  that  a  grant  of  applicant’s  application  would  not 
service  the  public  interest  is  based  upon  the  business  activities 
of  appellant  in  relation  to  WMAN  and  not  the  mere  sentiment 
of  hostility  itself  which  appellant  entertained.  These  activities 
are  clearly  established  by  the  record.  Indeed,  it  was  frankly 
admitted  by  Mr.  S.  A.  Horvitz  that  the  newspaper,  the  sole  daily 
paper  in  Mansfield,  had  refused  to  carry  any  of  the  program  logs 
of  Station  WMAN  since  it  commenced  broadcasting  (App.  441 ) , 
had  refused  to  carry  any  advertising  making  any  reference  to 
WMAN  or  programs  broadcast  over  that  station  (App.  251, 
252),  and  had  maintained  the  policy  of  never  mentioning 
WMAN  in  its  news  columns  (App.  442) .  Mr.  Horvitz  made  it 
clear  in  his  testimony  (App.  251-253, 442, 443)  that  he  had  no 
intention  of  changing  these  policies.  Mr.  Horvitz  summed  up 
this  continuing  opposition  as  follows: 

•  In  its  decision  renewing  WMAN’s  license,  the  Commission  stated  that  “the 
information  contained  in  this  record  will  be  noted  for  farther  consideration 
on  any  occasion  when  it  may  become  necessary  to  examine  into  the  quali¬ 
fications  of  this  applicant  or  any  of  the  individuals  concerned  in  the  pro¬ 
ceedings  which  have  been  discussed”  (App.  45). 
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As  I  testified  to,  we  will  not  carry  anything  for 
WMAN,  and  we  will  not,  so  that  the  record  may  be  clear, 
when  any  advertising  is  offered  to  us  referring  to  WMAN, 
we  tell  the  advertisers  we  will  run  that  copy  if  they  will 
take  out  that  reference.  That  has  been  the  policy,  and 
I  am  responsible  for  it.  Because,  as  I  said  before,  I 
don't  think  it  is  a  legitimate  station,  and  I  don't  con¬ 
sider  it  as  a  legitimate  station  (App.  251-252). 

The  Commission  also  placed  great  reliance,  in  reaching  its 
decision,  upon  evidence  relating  to  the  efforts  on  the  part  of 
the  Mansfield  Journal  to  induce  local  merchants  to  cease  ad¬ 
vertising  over  station  WMAN,  by  threatening,  and  in  some 
cases  carrying  out  threats,  to  cancel  such  merchants'  advertis¬ 
ing  accounts  in  the  Mansfield  Journal  unless  they  gave  up 
advertising  over  WMAN.  This  evidence  presents  a  repeated 
and  consistent  pattern  of  coercion  by  appellant.  The  mer¬ 
chants  were  told  by  Mr.  Horvitz,  or  one  of  the  executives  of 
the  Mansfield  Journal,  that  they  could  no  longer  advertise  in 
the  Mansfield  Journal  if  they  persisted  in  their  efforts  to  ad¬ 
vertise  over  the  radio  (App.  259-283). 

Thus,  Mr.  M.  Vale  Scouten,  manager  of  a  local  furniture 
store,  testified  that  he  had  not  advertised  in  the  newspaper  for 
several  years  (App.  259).  Mr.  Scou ten’s  testimony  explain¬ 
ing  why  he  no  longer  advertises  in  the  Mansfield  Journal  was 
as  follows: 

Q.  That  is,  you  haven't  advertised  with  the  news¬ 
paper  for  several  years? — A.  (Mr.  Scouten)  Gil  Hyadt 
at  the  time  was  Advertising  Manager.  Mr.  Horvitz 
will  recognize  that  name.  And  he  said,  “Scouten,  you 
are  on  the  radio,  aren't  you?”  I  said,  “That  is  right.” 
He  said,  “Are  you  going  to  continue?”  I  said,  “I  don't 
know.”  He  said,  “I  have  been  instructed  to  tell  you 
to  use  the  radio  entirely  or  the  newspaper.”  I  said, 
You  mean  to  say  I  can’t  use  radio,  I  can’t  use  the  news¬ 
paper  if  I  stay  on  the  radio?”  He  says,  “That's  cor¬ 
rect.”  I  said,  “How  about  my  contract?”  He  said, 
“Your  contract  is  good  until  the  date  it  is  cancelled, 


but  from  that  time  on  you  can’t  advertise  in  the  news* 
paper”  (App.  259-260). 

Mr.  Scouten  testified,  without  contradiction,  that  his  contract 
could  not  have  been  cancelled  for  credit  reasons  because  his 
organization  always  paid  its  bills  on  the  first  of  the  month 
(App.  260). 

Mr.  Ray  V.  Morgan,  a  local  dry  cleaner,  testified  that  he 
had  formerly  advertised  regularly  ip  the  Mansfield  Journal, 
but  could  do  so  at  the  time  of  the  hearing  only  at  the  higher 
“open”  rate  available  for  occasional  individual  announcements 
and  could  not  secure  a  regular  contract,  with  its  resultant  rate 
discount,  because  he  advertised  over  the  local  radio  station 
(App.  267).  Mr.  Morgan  also  testified  that  he  would  like  to 
have  his  radio  program  as  well  as  the  time  of  its  presentation  ad¬ 
vertised  in  the  newspaper  but  that  the  newspaper  refused  to 
do  so.  Mr.  Morgan’s  testimony  on  this  point  is  as  follows: 

Q.  In  other  words,  they  told  you  they  would  not 
carry  advertisements  which  contained  material  relating 
to  your  radio  program? — A.  (Mr.  Morgan)  That  j  is 
right. 

Q.  Were  any  conversations  with  any  officers  or  repre¬ 
sentatives  of  the  paper  in  regard  to  your  general  ad¬ 
vertising  had  at  the  time  you  went  on  the  radio?— ‘A. 
(Mr.  Moigan)  Well,  when  it  come  time  to  renew  my 
contract,  they  wouldn’t  renew  it. 

Q.  Did  they  give  you  any  reason?— A.  (Mr.  Mor¬ 
gan)  Yes  ,*  because  I  was  on  the  radio. 

Q.  Who  told  you  that?— A.  (Mr.  Moigan)  Gil  Hyadt 
(App.  267).  ’  '  - 

Another  witness,  Mr.  Ralph  Snyder,  manager  of  a  local 
clothing  store,  testified  as  follows: 

**  .....  .  i 

Q.  Do  you  presently  have  a  contract  or  has  Mos¬ 
lems’  Clothing  Store  an  advertising  contract  with  the 
Mansfield  Journal  at  this  time? — A.  (Mr.  Snyder)  No. 

Q.  When  did  it  expire? — A.  (Mr.  Snyder)  I  think  it 
was  approximately  a  year  ago.  1  won’t  say  definitely. 
Along  about  that  time. 
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Q.  You  were  then  manager  of  the  store? — A.  (Mr. 
Snyder)  Yes,  sir. 

Q.  Did  you  contact  the  Mansfield  Journal  at  that 
time  regarding  a  renewal  of  the  contract? — A.  (Mr. 
Snyder)  Yes,  sir;  not  exactly  regarding  renewal  of  it. 
I  was  advised  it  was  about  to  terminate. 

Q.  Who  advised  you? — A.  (Mr.  Snyder)  Mr.  Hess. 

Q.  Mr.  Hess  of  the  Mansfield  Journal? — A.  (Mr. 
Snyder)  Yes  (App.  271). 

***** 

Q.  Did  he  tell  you  anything  about  the  policy  of  the 
paper? — A.  (Mr.  Snyder)  Well,  yes;  he  said  as  long  as 
I  continued  on  the  radio,  I  couldn’t  advertise  in  the 
paper. 

Q.  Could  you  state  what  else  took  place  at  that  con¬ 
versation? — A.  (Mr.  Snyder)  Well,  I  got  a  little  hot 
under  the  collar,  and  I  had  known  Larry  for  a  long  time, 
born  and  raised  with  him,  and  I  told  him  I  thought  this 
was  kind  of  a  small-town  outlook,  and,  in  fact,  a  little 
too  small-townish  for  Mansfield. 

He  said  our  contract  had  expired,  and  I  told  him  we 
have  advertised  both  on  the  radio  and  the  newspaper; 
just  exactly  what  I  told  Mr.  Hess. 

I  told  him,  “You  can’t  dictate  to  me  how  I’m  going 
to  spend  my  money  for  advertising,  and  that  is  just  what 
it  amounts  to.” 

And  I  walked  out  of  the  office  in  a  huff,  and  that  is 
about  all  there  was  to  it. 

Q.  You  had  no  further  conversations  with  any  mem¬ 
ber  of  the  Mansfield  Journal  staff? 

The  Presiding  Officer.  In  regard  to  this  subject. 

Q.  Certainly. — A.  (Mr.  Snyder)  I  saw  Larry  Hess  on 
the  street  quite  often,  and  from  time  to  time  I  said 
something  to  him  about,  <fHow  about  getting  back  on 
the  newspaper?”  He  said,  “Well,  you  know  how  it  is.” 

Q.  I  have  no  further  questions. 

The  Presiding  Officer.  Have  you  ever  had  any  fi¬ 
nancial  difficulties  with  the  Mansfield  Journal  in  regard 
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to  paying  their  bills  for  advertising ?— A.  (Sit.  -Snyder) 
No,  sir;  my  company  discounts  all  bills.  -  | 

<$.  In  other  words,  -all  bills  were  paid  promptly? — 
A.  (Mr.  Snyder)  That  is  right  (App.  272-273). 

A  further  witness  who  testified  against  the  Mansfield  Jour¬ 
nal  Company's  application  was  Mr.  Aaron  J.  Goldsmith,  also 
a  local  clothing  merchant.  Mr.  Goldsmith  testified  that  he 
advertised  in  the  Mansfield  Journal  from  the  time  it  was  first 
published  until  the  time  he  began  advertising  over  station 
WMAN  (App.  274).  The  circumstances  under  which  he  was 
forced  to  discontinue  advertising  in  the  newspaper  are  shown 
by  his  testimony: 

Q.  You  are  no  longer  advertising  in  the  Mansfield 
Journal? — A.  (Mr.  Goldsmith)  That's  right. 

Q.  You  say  that  you  ceased  advertising  about  six  or 
seven  years  ago? — A.  (Mr.  Goldsmith)  It  was  around 
there. 

Q.  Did  you  have  a  contract  with  the  Journal? — A. 
(Mr.  Goldsmith)  I  did.  It  expired  at  that  time. 

Q.  It  expired  at  that  time.  Was  the  contract  re¬ 
newed? — A.  (Mr.  Goldsmith)  It  was  renewed,  and  the 
advertising  man  told  me  that — in  fact,  we  had  our  loca¬ 
tion  in  the  paper;  we  were  supposed  to  have  a  set  loca¬ 
tion,  and  it  started  to  be  hidden,  and  I  asked  about  it. 

He  said,  ‘You  are  not  an  exclusive  advertiser.” 

I  said,  “I  pay  my  bills,  and  I  pay  for  it.” 

“Well,”  he  says,  “that's  out.” 

Q.  Did  he  tell  you  why  it  was  out? — A.  (Mr.  Gold¬ 
smith)  He  said,  “you  are  on  the  air.” 

He  says  if  I  was  on  the  air,  by  being  on  the  air,  I 
couldn't  advertise  in  the  paper. 

Q.  Did  he  make  that  specific  statement? — A.  (Mr. 
Goldsmith)  Yes.  j 

Q.  With  whom  did  you  have  this  conversation?— A. 
(Mr.  Goldsmith)  Louis  Them.  I  says  to  him  at  that 
time,  “If  that  is  the  policy,  I  suppose  I  can  get  out  of  the 
paper.”  He  says,  “Yes.”  I  said,  “I  think  I  had  better 
do  that,  if  that  is  the  case,  if  you  are  going  to  dictate  how 
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I  spend  my  money.  Can  you  get  my  contract  back?” 
He  said,  "I  think  I  can,”  and  he  went  out  and  a  little 
while  later  he  came  back  and  tore  up  the  contract,  and 
that  is  what  happened.  But  I  couldn't  be  on  the  air 
and  in  the  newspaper  (App.  274-275). 

The  fifth  local  merchant  who  testified  with  respect  to  this 
matter  was  Mr.  Harry  L.  Morris,  who  managed  a  local  jewelry 
store,  Rogers  &  Company.  Mr.  Morris  testified  he  was  told 
by  Mr.  Horvitz  and  two  of  his  associates  that  the  Journal  would 
not  renew  his  advertising  contracts  as  it  was  “only  interested 
in  exclusive  advertisers”  (App.  279).  He  also  stated  that  Mr. 
Horvitz  expressed  a  willingness  to  take  his  advertising  provid¬ 
ing  he  no  longer  advertised  on  the  local  radio  station  (App. 
282).  Morris  testified  that  previous  to  this  incident  his  store 
had  owed  the  paper  a  considerable  bill  for  past  advertising  con¬ 
tracts,  but  that  arrangements  had  been  made  to  pay  for  all 
current  bills  and  pay  off  the  outstanding  debt  from  time  to 
time  whenever  possible.  At  the  time  the  contract  was  can¬ 
celled  the  original  debt  had  been  cut  down  to  a  very  great  ex¬ 
tent,7  but  when  Mr.  Horvitz  discovered  the  Rogers  Company 
was  also  advertising  over  the  radio,  and  intended  to  continue 
to  do  so,  he  cancelled  the  Company's  contract  with  the  paper 
and  refused  to  carry  any  more  newspaper  advertising  by  it. 
Moreover,  at  the  second  hearing  in  October  1946,  Mr.  Morris 
testified  again,  stating  that  in  the  period  between  the  two  hear¬ 
ings  he  had  spoken  to  Mr.  S.  A.  Horvitz  concerning  his  store's 
desire  to  advertise  in  the  Mansfield  Journal  in  addition  to  con¬ 
tinue  advertising  over  radio  station  WMAN  and  that  Horvitz 
told  him  that  if  he  wished  “to  come  along  in  the  newspaper 
as  an  exclusive  advertiser ,  you  can,  but  this  is  the  last  chance 
you  will  get.”  [Italics  added.]  (App.  445.) 

The  evidence  of  these  five  merchants  as  to  the  unwillingness 
of  the  Mansfield  Journal  to  accept  any  advertising  from  per¬ 
sons  also  utilizing  the  radio  station  was  corroborated  by  three 
other  witnesses.  Carl  Kindt,  a  time  salesman  with  WMAN, 
testified  that  certain  local  merchants,  including  Kline's  Furs 

T  S.  A.  Horvitz,  himself,  testified  that  the  outstanding  debt  had  been  cut 
from  an  original  sum  of  approximately  $15,000  to  around  $5,000  (App. 
301). 
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and  a  Dr.  Marcus,  as  well  as  the  companies  represented  by  the 
Messrs.  Morris,  Scouten  and  Snyder,  either  discontinued  radio 
advertising  because  of  fear  of  losing  newspaper  advertising 
contracts  with  the  Journal  or  were  unable  to  continue  the  news¬ 
paper  advertising  because  of  their  insistence  upon  also  advertis¬ 
ing  over  WMAN  (App.  253-258).  John  M.  O’Hara,  General 
Manager  of  WMAN  and  a  former  employee  of  the  Mansfield 
Journal,  testified  that  when  he  had  worked  in  the  classified 
advertising  department  of  the  Mansfield  Journal  he  had  told 
several  persons,  including  Mr.  Scouten,  that  they  could  not  con¬ 
tinue  to  advertise  in  the  newspaper  if  they  also  insisted  on 
advertising  over  WMAN,  and  that  he  had  been  present  when 
Mr.  Horvitz  had  told  a  Mr.  Ratner,  at  that  time  owner  of 
Rogers  Jewelry  Company  and  Mr.  Morris’  employer,  that  he 
would  not  be  permitted  to  advertise  in  the  paper  if  he  continued 
to  advertise  over  the  radio  (App.  290-291).®  Finally,  Mr: 
Stuart  Falk,  the  Philco  Corporation  advertising  representative 
in  the  Mansfield  area,  testified  at  the  second  hearing  that  when 
shortly  before  the  start  of  this  second  hearing  he  discussed 
with  Mr.  S.  A.  Horvitz  plans  for  sponsorship  of  the  Philco 
“Bing  Crosby”  program  broadcast  over  WMAN  by  the  local 
Philco  dealer  in  Mansfield  and  asked  for  assurance  that  such 
radio  advertising  would  not  jeopardize  the  dealer’s  position 
as  a  newspaper  advertiser,  he  was  told  by  Horvitz  and  his  as¬ 
sociates  that  “whatever  our  (Philco)  advertisers  decided  to  do 
was  their  own  business”  but  that  the  “newspaper  would  take 
care  of  its  friends  the  same  as  Philco  could  take  care  of  its 
friends”  and  that  the  Mansfield  Journal  could  not  accept  copy 
from  any  radio  advertiser  (App.  448-450). 

Appellant’s  answer  to  this  testimony  primarily  took  the  form 
of  attempts  to  impeach  the  veracity  or  objectivity  of  the  various 
witnesses  who  testified  concerning  its  attitudes  towards  radio 
advertisers.  Thus,  according  to  Mr.  S.  A.  Horvitz,  Mr.  Morris’ 

1  In  its  decision  the  Commission  pointed  out  that  since  Kindt  and  O’Hara 
were  affiliated  with  WMAN.  which  would  be  in  competition  with  any  sta¬ 
tion  granted  to  appellant,  their  testimony  “may  have  been  colored”  by  such 
considerations,  but  was  entitled  nevertheless  to  some  weight  (App.  172);. 
In  view  of  the  fact  that  the  substance  of  their  testimony  is  corroborated  by 
the  testimony  of  the  five  merchants  and,  indeed  by  Mr.  S.  A.  Horvitz’s  own 
testimony  (see  pp.  20-21  infra),  this  was  clearly  a  reasonable  conclusion,  j 
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contract  for  newspaper  space  for  the  Rogers  Company  was  can¬ 
celled  because  of  the  failure  of  the  Rogers  Company  to  liquidate 
its  outstanding  debt,  a  failure  which  ultimately  resulted  in  a 
lawsuit  (App.  299-305) .  Goldsmith’s  advertising  contract  was 
similarly  not  renewed  for  credit  reasons  (App.  312-314)  accord¬ 
ing  to  Mr.  Horvitz.  The  same  reasons  were  given  by  him  to 
account  for  the  failure  of  the  Mansfield  Journal  to  renew  its 
contract  with  Kline  Furs  (App.  306).  Scouten’s  contract  was 
not  renewed,  according  to  Mr.  Horvitz,  because  he  had  allegedly 
expressed  repeated  dissatisfaction  with  the  service  received 
from  the  paper  (App.  307-309).  The  refusal  of  advertising 
space  to  Falk  for  the  Philco  account  was  attributed  by  Mr. 
Horvitz  to  a  lack  of  newsprint  (App.  452).  Appellant  at¬ 
tempted  to  discredit  the  testimony  of  O’Hara  because  he  was 
an  employee  of  radio  station  WMAN  and  because  in  a  letter 
of  protest  to  the  Commission  he  had  stated  he  formerly  had  been 
advertising  manager  of  the  Mansfield  Journal  whereas  in  fact 
he  had  never  occupied  any  such  position.9 

But  these  excuses  for  the  cancellation  or  failure  to  renew  the 
newspaper  advertising  contracts  of  persons  who  had  commenced 
advertising  over  the  radio,  are,  as  the  Commission  concluded 
in  its  decision,  not  persuasive  to  overcome  the  force  of  the  testi¬ 
mony  of  the  public  witnesses  each  of  whom  told  a  story  con¬ 
sistent  not  only  with  those  of  the  other  merchants  but  with  the 
admitted  attitude  of  the  principal  owners  of  the  Journal  to¬ 
wards  the  “illegitimate”  station.  No  competent  evidence 
whatsoever  was  introduced  as  a  serious  refutation  of  the  state¬ 
ments  of  Mr.  Morgan  or  Mr.  Snyder.10  The  evidence  of 
S.  A.  Horvitz  himself  with  respect  to  Mr.  Morris  and  the  Rogers 
Company  shows  clearly  that  the  company’s  depression-caused 

*In  this  direct  testimony  at  the  hearing  O’Hara  stated  he  had  been  the 
Mansfield  Journal’s  classified  advertising  manager  (App.  290).  When  cross- 
examined  on  this  point  Mr.  Horvitz  did  not  deny  this  claim  by  O’Hara,  but 
merely  maintained  that  O’Hara’s  previous  letter  to  the  Commission  in  which 
he  claimed  to  be  “a  former  advertising  manager”  of  the  newspaper,  falsely 
implied  that  he  was  the  Advertising  Manager  (App.  317) . 

“With  respect  to  Morgan,  Horvitz  stated  his  recollection  of  the  contract 
and  “open”  rates  for  advertising  space  were  incorrect,  but  did  not  challenge 
the  fact  that  Morgan,  because  of  his  radio  advertising,  lost  his  regular 
contract  and  had  to  use  a  higher  rate  for  the  occasional  ads  he  later  placed 
in  the  paper  (App.  309). 
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debt  to  the  newspaper  of  some  $15,000  had  been  reduced  step- 
by-step  to  an  amount  between  $5,000  and  $6,000  and  that  mean¬ 
while  Rogers  had  been  paying  its  current  bills  in  full,  but  that 
when  Horvitz  learned  that  the  Rogers  Company  was  also  ad¬ 
vertising  on  the  radio  and  paying  its  current  bills  to  the  station, 
he  objected  to  Rogers’  advertising  over  the  radio  while  the  old 
account  was  not  yet  paid  up  ( App.  302) .  And  while  Scouten’s 
contract  was  allegedly  not  renewed  because  of  Scou ten’s  dis¬ 
satisfaction  with  the  newspaper  services,  Horvitz’s  own  tes¬ 
timony  on  the  point  clearly  reveals  that  the  real  reason  was 
that  Scouten  had  commenced  to  advertise  on  the  radio.  Thus 
Horvitz  testified : 

Sometime  after  that,  after  this  incident,  the  adver¬ 
tising  manager  came  to  me  and  said  that  Mr.  Scouted 
said  he  was  going  on  the  radio.  I  said,  “Let  him  go  oh 
the  radio  and  let  him  stay  on  the  radio,  as  far  as  I  am 
concerned.” 

He  said,  “He  wants  to  continue  to  advertise  in  the 
paper  and  try  out  the  radio.” 

I  said  “As  far  as  I  am  concerned,  if  he  wants  to  give 
the  radio  a  fair  trial,  to  go  on  the  radio  and  see  if  he  can 
get  the  results  from  the  radio.  If  after  he  tries  out  the 
radio  and  can't  get  any  results ,  I  will  be  glad  to  give  him 
a  new  contract  when  that  contract  expires"  (App.  309). 
[Italics  added.]  j 

Other  than  the  testimony  of  Mr.  S.  A.  Horvitz  the  only  evi¬ 
dence  introduced  into  the  record  purporting  to  discredit  the 
witnesses  who  testified  as  to  pressures  brought  on  them  because 
of  their  radio  advertising  was  an  exhibit,  prepared  by  the  Mans¬ 
field  Journal,  allegedly  listing  newspaper  advertisers  who  also 
use  the  facilities  of  station  WMAN  (App.  357).  The  Com¬ 
mission  referred  to  this  exhibit  in  both  its  findings  (App.  164) 
and  conclusions  (App.  172),  but  concluded  that  this  list,  at 
best,11  did  not  disprove  the  existence  of  the  coercion  to  which 

11  In  fact  the  exhibit  does  not  even  prove  that  advertisers  in  the  numbers 
appearing  on  the  list  were  allowed  to  advertise  freely  in  both  paper  and 
radio.  For  one  of  the  names  appearing  on  the  list  is  that  of  Morgan’s  Dry 
Cleaner’s  (App.  358)  and  the  un contradicted  testimony  of  Mr.  Morgan,  set 
forth  above  at  p.  15,  makes  clear  that  while  he  was  allowed  to  continue  to 
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the  various  local  merchants  had  testified  but  merely  demon¬ 
strated  that  the  appellant  had  successfully  exerted  pressure 
upon  only  a  selected  group  of  its  advertisers. 

Upon  consideration  of  the  facts  of  the  record  in  this  case, 
the  Commission  concluded  that  the  appellant  had  attempted 
to  prevent  local  merchants  from  using  Station  WMAN  as  an 
advertising  medium  and  had  used  its  position  as  the  only  news¬ 
paper  in  the  community  to  attempt  to  coerce  such  merchants 
into  entering  into  exclusive  advertising  contracts,  and  thus 
secure  a  monopoly  of  advertising  in  the  locality.  These  find¬ 
ings  are  fully  supported  by  the  evidence  in  the  record  and 
support  the  Commission’s  conclusion  that  these  practices  by 
the  appellant  not  only  revealed  a  desire  to  stifle  fair  competi¬ 
tion,  but  indicated  a  lack  of  concern  for  the  listening  public 
in  Mansfield. 

B.  The  Commission  has  authority  to  consider  the  past  business  conduct 
of  an  applicant  in  determining  whether  it  possesses  the  qualifications  to 
be  a  licensee  and  operate  a  radio  station  in  the  public  interest,  partic¬ 
ularly  when  such  conduct  relates  to  competitive  policies  directed  against 
existing  radio  stations 

The  authority  of  the  Commission  in  the  exercise  of  its  licens¬ 
ing  powers  to  refuse  a  construction  permit  for  a  new  broadcast 
station  to  an  applicant  which,  like  the  present  appellant,  has 
been  shown  to  have  exerted  every  available  pressure  at  its 
disposal  to  prevent  the  only  existing  radio  station  in  the  com¬ 
munity  from  successfully  operating  in  the  public  interest,  and 
which  would  admittedly  continue  and  intensify  such  course  of 
conduct  if  it  received  a  license  to  operate  its  own  station,  is  not 
open  to  serious  challenge.  Appellant  has  charged  in  its  brief 
that  the  Commission’s  conclusions  that  it  was  not  qualified  to 
own  and  operate  a  radio  station  was  based  on  consideration 
of  factors  not  properly  related  to  a  determination  of  an  appl** 
cant’s  ability  to  serve  the  “public  interest,  convenience  or  ne¬ 
cessity”  and  outside  the  range  and  scope  of  Commission  power, 
and  further  that  the  Commission’s  holding  has  deprived  it  both 
of  due  process  of  law  and  the  constitutional  protection  against 

place  occasional  advertisements  in  the  paper  at  the  higher  “open  rate,** 
subsequent  to  his  decision  to  advertise  over  the  radio  he  was  unable  to 
secure  as  before  a  regular  contract  at  the  ordinary  discount  rate. 
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government  interference  with  free  speech  and  the  freedom  of  the 
press.  But  these  arguments  are  based  upon  a  gross  misunder¬ 
standing  of  the  actual  holding  of  the  Commission  as  well  as  of 
the  scope  of  the  Commission's  powers  of  inquiry  in  reaching 
a  determination  as  to  whether  a  given  applicant  meets  the 
essential  qualifications  of  a  licensee.  When  the  actual  hold¬ 
ing  of  the  Commission  is  compared  with  previous  statements 
of  the  Commission  and  the  courts  as  to  the  permissive  range  of 
factors  which  may  be  legally  considered  in  determining  the 
qualifications  of  applicants,  it  becomes  clear  that  appellant's 
objections  to  the  Commission's  actions  are  not  valid. 

The  standard  of  service  in  the  “public  interest,  convenience 
or  necessity"  incorporated  into  the  licensing  sections  of  the 
Communications  Act  of  1934  as  amended  (Sections  307,  308, 
309,  319),  is  necessarily  broad,  leaving  a  wide  range  for  Com¬ 
mission  interpretation  in  accordance  with  the  facts  of  each 
particular  case.  “The  requirement  is  to  be  interpreted  by  its 
context,  by  the  nature  of  radio  transmission  and  reception, 
by  the  scope,  character  and  quality  of  services  *  * 
Federal  Radio  Commission  v.  Nelson  Brothers  B.  &  M.  Co., 
289  U.  S.  266,  285.  “While  this  criterion  is  as  concrete  as  the 
complicated  factors  for  judgment  in  such  a  field  of  delegated 
authority  permit,  it  serves  as  a  supple  instrument  for  the  exer¬ 
cise  of  discretion  by  the  expert  body  which  Congress  has 
charged  to  carry  out  its  legislative  policy."  Federal  Communi¬ 
cations  Commission  v.  Pottsville  Broadcasting  Co.,  309  U.  S. 
134,  138.  The  statement  of  Justice  Prettyman  in  his  recent 
decision  in  Johnston  Broadcasting  Company  v.  Federal  Com¬ 
munications  Commission,  decided  May  4,  1949,  —  App.  D.  C. 
— ,  175  F.  2d  351,  concerning  the  inability  of  Congress,  the 
Commission  or  the  Courts  to  set  forth  any  fixed  check  list  of 
the  various  factors  to  be  considered  in  determining  the  rela¬ 
tive  qualifications  of  competing  applicants  is  equally  applica¬ 
ble  to  a  determination  of  whether  an  individual  applicant  meets 
the  minimum  qualifications  of  a  licensee.  In  either  circum¬ 
stance,  the  only  substantial  issue  involved  in  passing  upon  the 
legality  of  Commission  consideration  of  any  given  factor  or 
set  of  circumstances  in  determining  the  qualifications  of  an  ap- 
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plicant  is  the  question  whether  there  is  a  reasonable  relation¬ 
ship  between  such  factor  or  set  of  circumstances  and  the  ap¬ 
pellant’s  ability  to  own  and  operate  a  station  which  would  serve 
'tiie  public  interest. 

Considered  in  this  light  it  is  clear  that  the  Commission  could 
properly  find  that  conduct  such  as  that  demonstrated  by  the 
appellant  with  respect  to  the  only  other  radio  station  providing 
localservice  for  the  Mansfield  community  demonstrates  its  un¬ 
fitness  to  be  entrusted  with  a  valuable  license  to  own  and  oper¬ 
ate  a  station  in  Mansfield.  The  policy  of  the  Communica¬ 
tions  Act,  as  both  this  Court  and  the  Supreme  Court  have 
recognized,  is,  in  contrast  to  the  public  utility  concept  of  a 
limited  but  regulated  monopoly,  one  of  free  competition  among 
such  broadcast  stations  as  can  be  accommodated  within  the 
technically  limited  boundaries  of  the  available  radio  spectrum. 
See  Federal  Communications  Commission  v.  Sanders  Brothers 
Radio  Station,  309  U.  S.  470;  Easton  Publishing  Company  v. 
Federal  Communications  Commission,  decided  May  4, 1949,  — * 
App.  D.  C.  — ,  175  F.  2d.  344.  As  the  decision  of  the  Commis- 
sion  in  Northwestern  Ohio  Broadcasting  Corporation,  3  Pike  & 
Fischer,  R.  R.  1945,  affirmed  sub  nomine.  Sky  Way  Broadcast¬ 
ing  Carp.  v.  Federal  Communications  Commission,  No.  10052 
(U.  S.  App.  D.  C.)  decided  June  17  1949  ( per  curiam 
opinion),  makes  clear,  the  making  available  to  any  commu¬ 
nity  of  a  second  broadcasting  facility  to  afford  the  local  listen¬ 
ing  audience  a  choice  between  locally  originated  programs  is 
normally  an  objective  of  Commission  licensing  policy  second 
only  to  the  initial  provision  for  service  or  local  transmission 
facilities.  See  also  Radio  Cincinnati  v.  Federal  Communica¬ 
tions  Commission,  No.  9980,  decided  by  this  Court,  September 
8,  1949.  But  such  competition  between  stations  in  the  same 
community  serves  a  public  function  and  can  be  said  to  be  in  the 
public  interest  only  to  the  extent  that  ,  the  stations  compete  with 
one  another  for  the  attention  of  the  radio  audience  of  the  com¬ 
munity  through  the  presentation  of  varying  programs,  thus  af¬ 
fording  to  the  differing  elements  among  their  listeners  a  greater 
opportunity  for  the  satisfaction  of  their  needs  and  desires. 
Where,  as  in  the  present  case,  the  evidence  shows  conclusively 
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that  the  new  applicant  is  unwilling  to  compete  on  these  terms, 
and  may,  instead,  be  reasonably  expected  to  utilize  the  proposed 
facilities  in  conjunction  with  its  existing  newspaper  interests 
outside  of  the  broadcast  field  to  drive  competing  radio  stations 
out  of  business  and  to  acquire,  as  a  result,  a  complete  local 
monopoly  over  the  media  of  mass  communications,  the  only 
reasonable  conclusion  which  the  Commission  could  reach  is  that 
such  a  grant  would  not  serve  the  public  interest. 

The  Courts  have  recognized  that  the  encouragement  of 
“the  larger  and  more  effective  use  of  radio  in  the  public 
interest”  prescribed  by  Congress  in  Section  303  (g)  of  the  Act 
as  one  of  the  major  goals  of  radio  regulation,  could  not  be  ef¬ 
fectuated  by  the  concentration  of  control  over  the  broadcast 
facilities  in  any  one  community  in  the  hands  of  a  single  per¬ 
son  or  group.  National  Broadcasting  Company  v.  United 
States,  319  U.  S.  190.  In  that  case,  in  which  the  Supreme 
Court  upheld  the  Commission's  Chain  Broadcasting  Regula¬ 
tions,  which  were  designed,  in  part  to  promote  competition  and 
to  prevent  monopoly,  the  Court  observed  (319  U.  S.  at  217- 
218): 

Suppose,  for  example,  that  a  community  can,  because 
of  physical  limitations,  be  assigned  only  two  stations. 
That  community  might  be  deprived  of  effective  service 
in  any  one  of  several  ways.  More  powerful  stations  in 
nearby  cities  might  blanket  out  the  signals  of  the  local 
stations  so  that  they  could  not  be  heard  at  all  The 
stations  might  interfere  with  each  other  so  that  neither 
could  be  clearly  heard.  One  station  might  dominate 
the  other  with  the  power  of  its  signal.  But  the  com¬ 
munity  could  he  deprived  of  good  radio  service  in  ways 
less  crude .  One  man,  financially  or  technically  quali¬ 
fied,  might  apply  for  and  obtain  the  licenses  of  both  sta¬ 
tions  and  present  a  single  service  over  the  two  stations, 
thus  wasting  a  frequency  otherwise  available  to  the 
area.  The  language  of  the  Act  does  not  withdraw  such 
a  situation  from  the  licensing  and  regulatory  powers 
of  the  Commission,  and  there  is  no  evidence  that  Con- 
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gress  did  not  mean  its  broad  language  to  carry  the  au¬ 
thority  it  expresses.  [Italics  added.] 

i 

The  efforts  of  appellant  to  eliminate  the  competition  of  radio 
with  its  newspaper  can  hardly  be  described  as  “less  crude”  than 
the  methods  of  eliminating  competition  in  radio  described  in 
the  Supreme  Court’s  opinion.  And  there  can  be  no  question 
as  to  the  relevance  of  this  conduct  to  a  determination  as  to 
how  appellant  would  observe  its  responsibilities  as  a  licensee 
and  act  in  relation  to  other  licensees  in  a  field  in  which  Con¬ 
gress  intended  that  the  public  interest  should  be  served  by 
free  competition.11 

The  consideration  by  the  Commission  of  nonbroadcasting 
activities  of  applicants  for  construction  permits,  particularly 
of  those  applicants  who  have  no  previous  record  as  broad¬ 
cast  licensees,  is  not  novel  and  has  been  expressly  upheld  by 
the  courts.  In  M ester  v.  U rated  States,  70  F.  Supp.  118, 

Appellant  devotes  considerable  space  in  its  brief  to  the  assertion  that, 
in  the  exercise  of  its  licensing  powers,  the  Commission  is  not  authorized 
to  consider  such  matters  as  “control  over  the  media  of  mass  communica¬ 
tions,”  or  the  evidence  indicating  appellant’s  intention  and  desire  to  drive 
out  the  competing  broadcast  station  and  secure  a  local  monopoly  in  the 
field  of  news  dissemination.  But  the  authority  of  the  Commission  to  con¬ 
sider  just  such  matters  has  been  specifically  upheld  by  this  Court  in  Plains 
Radio  Broadcasting  Co.  v.  Federal  Communications  Commission,  —  App. 
D.  C.  —  175  F.  2d  359 ;  cf.  national  Broadcasting  Company  v.  United  States, 
31£  U.  S.  190,  217-218  (quoted  above).  In  the  Plains  Radio  case  the  Com¬ 
mission  had  favored  one  applicant  for  a  license  for  a  station  in  Lubbock, 
Texas  over  another  on  two  grounds — both  directly  related  to  the  question 
of  concentration  of  control  over  media  of  mass  communications.  These 
grounds  were  that  the  losing  applicant  was  controlled  by  the  owners  of 
the  only  daily  newspapers  in  Lubbock  and  that  it  also  owned  a  standard 
broadcast  station  in  Amarillo,  Texas,  the  service  area  of  which  would  sub¬ 
stantially  overlap  the  service  area  of  the  proposed  station  in  Lubbock  if 
that  application  were  to  be  granted.  This  Court  in  its  decision  expressly 
approved  the  Commission’s  consideration  of  the  fact  that  a  grant  to  the 
appellant  would  have  resulted  in  an  overlap  between  the  service  areas  of 
two  stations  owned  by  the  same  parties.  The  Court  also  clearly  approved 
the  Commission’s  consideration  of  the  effect  of  the  ownership  of  the  local 
newspaper  on  the  applicant’s  ability  to  serve  the  public  interest.  While 
it  found  that  the  Commission’s  findings  and  conclusions  on  this  point  were 
inadequate,  it  did  so  solely  on  the  grounds  that  the  Commission  had  failed 
to  consider  and  make  conclusions  with  respect  to  the  fact  that  the  successful 
applicant  also  owned  a  newspaper  circulated  within  the  service  area  of  its 
proposed  station. 
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affirmed,  332  U.  S.  749,  the  courts  affirmed  a  decision  of  the 
Commission  refusing  to  approve  the  transfer  of  a  license  to 
parties  who,  in  the  conduct  of  their  edible  oil  business,  had 
demonstrated  through  their  involvement  in  proceedings  with 
the  Federal  Trade  Commission  and  the  Pure  Food  and  Drug 
Administration  of  the  Department  of  Agriculture,  an  inade¬ 
quate  sense  of  public  responsibility.  Cf.,  M a- King  Products 
Company  v.  Blair,  271  U.  S.  479. 

Appellant  argues  that  since  its  nonbroadcasting  business 
happens  to  involve  the  publishing  of  a  newspaper,  the  Com¬ 
mission’s  ordinary  powers  to  consider  a  new  applicant’s  non4 
broadcasting  activities,  cf.  M ester  v.  United  States,  70  F.  Supp. 
118  affirmed,  332  U.  S.  749,  are  not  applicable  to  the  present 
case  and  the  Commission  exceeded  its  authority  when  it  con4 
sidered  certain  activities  of  the  Mansfield  Journal  in  reaching 
its  conclusion  that  the  appellant  was  unqualified  to  serve  as  a 
broadcast  licensee.  In  support  of  this  line  of  argument  appel4 
lant  has  marshalled  a  number  of  cases  holding  that  newspapers 
are  not  public  utilities  and  are  therefore  free  to  accept  or  reject 
as  they  see  fit  advertising  offered  td  them  for  inclusion  in  the 

paper.  ( Br.  pp.  24-25. )  It  has  also  made  reference  to  a  num¬ 
ber  of  cases  holding  that  statutes  or  ordinances  imposing  pre¬ 
vious  restraints  or  other  substantial  restrictions  on  what  may 
be  printed  in  a  newspaper  or  periodical  are  invalid  abridgments 
of  the  freedom  of  the  press  guaranteed  by  the  First  Amendment 
to  the  United  States’  Constitution. 

The  difficulty  with  the  reasoning  is,  of  course,  that  the  Mans¬ 
field  Journal  in  the  present  case  is  appearing  in  its  capacity 
as  an  applicant  for  a  radio  station  license  and  not  as  the  pub¬ 
lisher  of  a  newspaper.  Of  course,  as  a  newspaper  publisher, 
the  appellant  may  publish  or  refuse  to  publish  as  it  sees  fit. 
But  it  is  not  a  restraint  upon  its  freedom  to  publish,  when  con¬ 
duct  of  a  newspaper  publisher,  reasonably  related  to  his  quali¬ 
fications  to  operate  a  radio  station  in  the  public  interest,  is 
examined  by  the  Commission  in  compliance  with  its  statutory- 
duty  to  determine  whether  an  applicant  for  a  station  meets 
the  established  standards  for  radio  licensees.  It  is  well  estab¬ 
lished  that  freedom  of  the  press  does  not  provide  immunity  to 
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persons  so  engaged  from  compliance  with  the  basic  require¬ 
ments  of  the  general  law  which  are  not  directly  concerned  with 
the  publishing  of  a  newspaper.  Associated  Press  v.  National 
Labor  Relations  Board,  301  U.  S.  103;  Associated  Press  v. 
United  States,  326  U.  S.  1.  As  the  Supreme  Court  stated  con- 
coning  a  similar  claim  of  immunity  based  on  the  First  Amend¬ 
ment  in  the  Associated  Press  monopoly  case,  supra,  326  U.  S.  1 
atp.  20: 

*  *  *  That  Amendment  rests  on  the  assumption 
that  the  widest  possible  dissemination  of  information 
from  diverse  and  antagonistic  sources  is  essential  to  the 
welfare  of  the  public,  that  a  free  press  is  a  condition  of 
free  society.  Surely  a  command  that  the  government 
itself  shall  not  impede  the  free  flow  of  ideas  does  not 
afford  non-govemmental  combinations  a  refuge  if  they 
impose  restraints  upon  that  constitutionally  guaranteed 
freedom.  Freedom  to  publish  means  freedom  for  all 
and  not  for  some.  Freedom  to  publish  is  guaranteed  by 
the  Constitution  but  freedom  to  combine  to  keep  others 
from  publishing  is  not. 

Just  as  newspapers  or  press  associations  are  required  to  comply 
with  the  general  labor  relations  laws  in  dealing  with  their  em¬ 
ployees,  and  cannot  take  refuge  in  the  First  Amendment  to  es¬ 
cape  prosecution  under  the  antitrust  laws,  when  they  apply  for 
a  radio  station  license  they,  like  all  other  classes  of  citizens,  must 
demonstrate  their  qualifications  to  operate  such  a  station  in  the 
“public  interest,  convenience,  or  necessity,”  and  their  ability 
to  do  so  may  be  tested,  in  part,  by  their  previous  conduct  in 
carrying  on  their  other  activities.  Cf.,  WBNX  Broadcasting 
Co.,  4  Pike  &  Fischer,  R.  R.  244  (Memorandum  Opinion).  To 
assume  that  a  newspaper’s  past  conduct  may  not  be  so  tested 
would  be  to  afford  it  special  privileges  not  afforded  to  non- 
newspaper  applicants  whose  qualifications  to  receive  broadcast 
licenses  must  be  tested  in  the  light  of  past  conduct.  Cf.  M ester 
v.  United  States,  70  F.  Supp.  118,  affirmed,  332  U.  S.  749. 

Appellant’s  remaining  argument  is  even  more  bizarre;  it  is 
urged  that  the  findings  and  conclusions  in  the  Commission’s 
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decision  describing  the  activities  of  the  appellant  with  respect 
to  the  other  radio  station  in  Mansfield  have  imputed  to  the 
appellant  guilt  of  unlawful  and  criminal  acts  and  the  Commis¬ 
sion  has,  therefore,  usurped  the  functions  of  the  Department 
of  Justice  and  the  Federal  Trade  Commission  and  has,  in  some 
unspecified  manner,  deprived  appellant  of  its  right  to  a  trial 
by  an  impartial  jury  as  guaranteed  by  the  Sixth  Amendment  to 
the  United  States  Constitution.  It  is  clear,  however,  that  the 

i 

Commission’s  decision  in  the  present  case  in  no  manner  con¬ 
stitutes  an  exercise  of  authority  delegated  to  other  agencies 
of  the  federal  government.  The  Commission  has  found,  from 
the  evidence  in  the  record,  that  the  practices  of  appellant  with 
respect  to  the  sole  existing  radio  station  in  Mansfield  indicate 
that  a  grant  of  any  radio  station  to  the  Mansfield  Journal 
could  reasonably  be  expected  to  aid  appellant’s  present  efforts 
to  drive  the  present  station  out  of  business  and  secure  a  local 
monopoly  over  the  media  of  mass  communications  in  Mans* 
field,  and  that  a  grant  of  such  licenses  would,  therefore,  not  be 
in  the  public  interest.  But  the  fact  that  these  practices  might 
also  constitute  grounds  for  civil  or  criminal  action  by  other 
agencies  of  the  federal  government  acting  under  the  authority 
of  different  Congressional  mandates  in  no  way  prevents  or 
hinders  the  Commission  from  exercising  its  own  statutory  re¬ 
sponsibility  under  the  Communications  Act  of  determining 
whether  the  grant  of  an  application  would  serve  the  public 
interest.  As  the  Supreme  Court  stated  in  National  Broadcast¬ 
ing  Company  v.  United  States ,  319  U.  S.  190, 223,  in  upholding 
the  Commission’s  Chain  Broadcasting  Rules  against  a  claim 
that  they  concerned  matters  which  were  properly  the  concern 
of  the  Antitrust  Division  of  the  Department  of  Justice,  “Noth¬ 
ing  in  the  provisions  or  history  of  the  [Communications]  Act 
lends  support  to  the  inference  that  the  Commission  was 
denied  the  power  to  refuse  a  license  to  a  station  not  operating 
in  the  ‘public  interest,’  merely  because  its  misconduct  hap¬ 
pened  to  be  an  unconvicted  violation  of  the  antitrust  laws/’ 
And  the  Supreme  Court’s  decision  in  Southern  Steamship  Co. 
v.  National  Labor  Relations  Board,  316  U„  S.  31,  makes  clear 
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that,  in  exercising  its  licensing  authority  under  the  Communica¬ 
tions  Act,  the  Commission  is  under  an  obligation  to  consider 
whether  an  applicant’s  course  of  conduct,  even  if  it  is  a  possible 
subject  of  criminal  or  other  proceedings  by  other  agencies  of 
government,  conflicts  with  Congressional  policy  set  forth  in 
statutes  other  than  the  Communications  Act. 

It  is  apparent,  therefore,  that  in  the  exercise  of  its  licensing 
power  the  Federal  Communications  Commission  is  authorized, 
if  not  required,  to  consider  the  conduct  of  applicants  in  their 
nonbroadcasting  activities  as  indicative  of  their  ability  to 
serve  the  public  interest  if  they  secure  a  radio  station  license. 
The  record  before  the  Commission  in  this  case  clearly  estab¬ 
lished  that  the  applicants  had,  in  the  conduct  of  their  news¬ 
paper  business  and  in  their  relations  with  Station  WMAN,  the 
only  other  medium  of  mass  communications  in  the  area,  en¬ 
gaged  in  practices  adverse  to  the  public  interest  in  the  opera¬ 
tion  of  radio  stations.  The  Commission’s  conclusion  that  ap¬ 
pellant  was,  therefore,  not  qualified  to  be  entrusted  with  a  radio 
station  is  clearly  a  reasonable  exercise  of  its  discretion  in  the 
exercise  of  its  general  licensing  powers  under  the  Communica¬ 
tions  Act. 

EL  The  Commission  properly  passed  on  appellant’s  FM  appli¬ 
cation  in  a  decision  which  also  covered  the  Mansfield  Jour¬ 
nal’s  AM  application  and  the  AM  application  of  the  jointly 
owned  Lorain  Journal 

In  the  present  case  the  Commission  has  consolidated  into 
one  proceeding  its  consideration  of  the  Mansfield  Journal’s 
two  applications  for  construction  permits  for  FM  and  AM  sta¬ 
tions  in  Mansfield,  and  the  application  of  the  commonly  owned 
Lorain  Journal  for  an  AM  station  in  Lorain,  and  disposed  of 
all  three  applications  in  single  proposed  and  final  decisions. 
While  appellant  has  suggested  that  such  joint  consideration 
was  improper,  the  Supreme  Court’s  decision  in  United  States 
v.  Pierce  Auto  Lines,  327  U.  S.  515,  makes  it  clear  that  such 
consolidated  treatment  of  related  applications  may  be  afforded 
where  the  issues  and  testimony  are  identical  or  closely  related, 
and  no  prejudice  results  to  the  applicant  by  reason  of  such 
treatment.  Examination  of  the  facts  which  led  the  Commis¬ 
sion  to  consolidate  the  three  applications  fear  consideration  and 


31 


decision,  shows  clearly  that  the  Commission’s  action  in  the 
present  case  was  a  reasonable  exercise  of  its  discretion,  and  did 
not  in  any  way  prejudice  appellant. 

Since  the  Mansfield  Journal  and  Lorain  Journal  are  both 
admittedly  owned  and  controlled  by  the  same  persons,  S.  A. 
Horvitz  and  Isadore  Horvitz,  the  two  AM  applications  filed 
by  the  two  companies  in  October  1945  clearly  presented  simi¬ 
lar  if  not  identical  questions  with  respect  to  such  matters  as 
the  financial  and  character  qualifications  of  the  applicants  to 
own  and  operate  radio  stations.  Therefore,  when  the  Commis¬ 
sion  was  unable  to  conclude  from  an  examination  of  the  two 
applications  that  their  grant  would  serve  the  public  interest,  it 
designated  the  two  applications  for  consolidated  hearing  to 
determine,  among  other  matters,  “the  policies  of  the  applicant 
corporations  with  respect  to  exclusive  advertising  contracts 
and  whether  such  policies  are  to  be  pursued  in  the  operation 
of  the  proposed  stations”  (App.  228).  The  appellant  did  not 
object  to  the  consolidation  of  these  two  applications  for  hear¬ 
ing.  Nor  did  it  object  to  the  subsequent  addition  to  the  pro¬ 
ceeding  of  the  mutually  exclusive  application  of  Laurence  W. 
Harry  for  an  AM  station  in  Fostoria  (App.  231),  and  to  the 
holding  of  the  consolidated  hearings  themselves  in  June  1946. 

While  the  same  question  of  the  applicant’s  basic  qualifica¬ 
tions  to  be  a  licensee  was  also  raised  in  the  Commission’s  con¬ 
sideration  of  the  Mansfield  Journal’s  FM  application,  addi¬ 
tional  questions  concerning  other  parties  were  also  involved, 
which  made  any  consolidation  of  the  hearing  in  that  proceed¬ 
ing  with  the  hearing  on  the  AM  applications  administratively 
unfeasible.  When  appellant’s  FM  application  was  filed  in 
October  1945,  two  other  applications  for  Class  B  FM  stations 
in  Mansfield  were  already  on  file,  whereas  the  Commission’s 
tentative  FM  allocation  plan  at  that  time  allocated  only  two 
Class  B  FM  stations  to  Mansfield.  Since  this  meant  that,  even 
if  all  three  applicants  were  found  to  be  qualified  to  be  licensees, 
only  two  could  receive  grants,  the  Commission  was  faced  not 
only  with  the  question  of  the  basic  qualifications  of  each  of  the 
applicants  to  own  and  operate  an  FM  station  in  Mansfield  but 
also  with  the  question  which  two  of  the  three  applicants  should 
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be  selected.  Therefore,  on  May  16, 1946,  the  Commission  des¬ 
ignated  the  three  applications  for  a  separate  consolidated  hear¬ 
ing  to  determine  which,  if  any,  of  such  applications  should  be 
granted  (App.  7-8).  The  hearing  issues  included,  however,  a 
determination  of  the  basic  qualifications  of  each  of  the  appli¬ 
cants  to  operate  and  construct  the  proposed  station  as  well  as 
an  issue  in  the  respect  to  the  comparative  merits  of  the  three 
applications  (App.  7-8).  It  was  obviously  reasonable  for  the 
Commission  not  to  consolidate  this  proceeding  with  the  Mans¬ 
field  and  Lorain  AM  hearing  since  that  would  have  resulted 
in  an  unduly  complicated  and  unwieldy  hearing. 

Hie  hearing  on  the  FM  applications  was  held  in  Mansfield 
in  October  and  November  1946  before  the  same  Examiner  who 
presided  in  the  Mansfield  and  Lorain  AM  hearing  (9817  R.  372, 
R.  349).  Since  considerable  evidence  concerning  appellant’s 
actions  with  respect  to  Station  WMAN  in  Mansfield,  relevant 
to  the  question  presented  by  the  first  issue  in  the  FM  hearing 
as  to  appellant’s  basic  qualifications  to  be  a  licensee,  had  already 
been  introduced  into  the  June  AM  hearing,  such  testimony  was, 
with  the  express  consent  of  appellant  (App.  8-9),  incorporated 
into  the  FM  record.  And  further  testimony  on  this  matter  was 
received,  without  objection,  during  the  course  of  the  FM 
hearing.13 

Subsequent  to  the  FM  hearing,  the  Commission  issued  a  new 
FM  allocation  plan  under  which,  for  the  first  time,  three  Class 
B  channels  were  assigned  to  Mansfield.  This  reallocation  re¬ 
moved  the  conflict  between  the  three  FM  applications  and, 
therefore,  on  January  10,  1948,  the  Commission,  in  accordance 
with  its  usual  practice,  issued  an  order  severing  the  three  FM 
applications  from  the  consolidated  proceeding  for  individual 

a  Appellant  has  suggested  in  its  brief  that  the  FM  notice  of  hearing  was 
insufficient  to  advise  it  of  the  fact  that  the  Commission  might  consider  its 
activities  with  respect  to  Station  WMAN  in  determining  its  qualifications 
to  be  a  licensee.  But  the  matters  already  canvassed  at  the  AM  hearing, 
with  respect  to  the  bearing  of  appellant’s  business  conduct  on  its  quali¬ 
fications  were  obviously  relevant  to  any  determination  of  “the  legal,  tech¬ 
nical,  financial,  and  other  qualifications  of  the  applicant.”  And  the  inclu¬ 
sion  of  such  material,  which  had  made  up  a  considerable  part  of  the  testi¬ 
mony  at  the  previous  AM  hearing,  in  the  FM  record  certainly  could  not  have 
come  as  a  surprise  to  the  appellant,  as  is  shown  by  the  fact  that  Its  counsel 
not  only  did  not  object  to  the  incorporation  of  the  AM  testimony  in  the  FM 
hearing  record  but  expressly  consented  to  its  Inclusion. 
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consideration  of  the  qualifications  of  each  to  be  a  broadcast 
licensee.14  j 

The  severance  of  the  Mansfield  Journal  FM  application  from 
the  consolidated  proceeding  with  the  other  Mansfield  FM  ap¬ 
plications  still  left  unresolved  the  question  of  whether,  irre¬ 
spective  of  any  comparative  consideration,  the  applicant  was 
qualified  to  operate  a  station  in  the  public  interest,  a  determina¬ 
tion  which  also  had  to  be  made  with  respect  to  the  AM  applica¬ 
tions  of  the  Mansfield  Journal  and  Lorain  Journal.  Since  all 
three  of  these  determinations  necessarily  involved  consideration 
of  the  same  evidence  concerning  appellant’s  activities  with  rela¬ 
tion  to  station  WMAN,  which  had  been  introduced  at  the  hear¬ 
ing  on  the  Mansfield  and  Lorain  AM  applications  and  incorpo¬ 
rated  into  the  hearing  record  on  the  Mansfield  FM  applications; 
the  Commission  properly  concluded  that  it  could  make  its  find¬ 
ing  and  conclusions  as  to  these  related  matters  in  one  common 
decision  on  the  three  applications  without  unfairness  or  prej¬ 
udice  to  the  appellant.  Consequently  it  issued  a  consolidated 
proposed  decision,  and  after  hearing  oral  argument  on  appel¬ 
lant’s  exceptions,  a  consolidated  final  decision,  which  is  the  sub¬ 
ject  of  the  three  appeals.  In  so  doing  the  Commission  was 
clearly  acting  within  its  discretion,  a  fact  which  is  perhaps  best 
shown  by  the  fact  that  while  the  appellant  has  objected,  as  a 
matter  of  law,  to  the  consideration  of  the  evidence  concerning 
the  Mansfield  Journal’s  activities  in  passing  on  the  Lorain 
Journal’s  qualifications  (a  matter  which  is  fully  discussed  in 
the  Commission’s  brief  in  case  No.  10051),  it  never  objected 
either  in  its  Exceptions  to  the  Proposed  Decision  (App.  83- 
138)  or  its  Petition  for  Rehearing  (App.  361-436)  to  the  pro¬ 
cedural  propriety  of  the  Commission’s  action  in  issuing  one 
proposed  decision  and  one  final  decision  rather  than  three  sep¬ 
arate  decisions  containing  the  same  basic  findings  and  conclu¬ 
sions.  Since  all  such  determinations  necessarily  involved  con¬ 
sideration  of  the  same  evidence  concerning  appellant’s  activi- 

14  The  severance  order  and  subsequent  grant  of  a  construction  permit  to 
Richland,  Inc.,  were  the  subject  of  an  appeal  to  this  Court  which  was  dis¬ 
missed  in  Mansfield  Journal  v.  Federal  Communications  Commission,  No. 
9817,  —  App.  D.  C.  — ,  178  F.  2d  646.  To  the  extent  that  the  severance  and 
grant  has  also  been  made  a  part  of  the  present  appeal,  it  is  discussed  in  Part 
III  of  this  brief,  infra,  pp.  34-38. 
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ties  with  relation  to  Station  WMAN,  which  had  been  introduced 
at  the  hearing  on  the  Mansfield  and  Lorain  AM  applications 
and  incorporated  into  the  hearing  record  on  the  Mansfield  FM 
applications,  the  Commission  was  clearly  correct  in  concluding 
that  it  could  make  its  findings  and  conclusions  as  to  these  three 
related  matters  in  one  common  decision  without  unfairness  or 
prejudice  to  appellant. 

in.  The  Commission’s  order  of  severance  and  the  grant  to 

Richland  was  a  proper  exercise  of  authority  and  did  not 

deprive  appellant  of  any  rights  to  which  it  was  entitled 

The  appellant’s  brief  herein  differs  from  its  briefs  in  the 
related  cases,  No.  10050  and  No.  10051,  only  to  the  extent  that 
it  argues  here  in  Point  I  that  the  Commission  erroneously  sev¬ 
ered  and  granted  the  application  of  Richland,  Inc.,  thereby 
denying  to  the  appellant  procedural  rights  to  which  it  was  en¬ 
titled,  and  to  the  extent  it  makes  the  related  argument  in  Point 
V  that  Richland  should  not  have  been  found  qualified  to  be  a 
licensee.  Richland’s  application  was  severed  and  granted  at 
a  time  when  there  were  more  FM  channels  allocated  to  Mans¬ 
field  than  there  were  FM  applications. 

The  entire  matter  of  the  severance  and  grant  of  the  Rich¬ 
land  application  was  fully  briefed  by  the  Commission  in 
Mansfield  Journal  Company  v.  Federal  Communications  Com¬ 
mission,  No.  9817,  —  App.  D.  C.  — ,  173  F.  2d  646,  decided 
March  7,  1949.  This  Court  there  held  that  the  Commission 
is  not  required  to  act  simultaneously  on  applications  for  one 
locality  when  they  are  not  mutually  exclusive.  The  appeal 
was  dismissed  because  the  appellant  was  not  then  a  person  ag¬ 
grieved  or  whose  interests  were  adversely  affected  by  the  grant 
to  Richland  within  the  meaning  of  Section  402  (b)  (2)  of  the 
Communications  Act.  Appellant  now  claims,  however,  that 
as  a  result  of  the  subsequent  decision  of  the  Commission  deny¬ 
ing  its  application,  it  is,  in  the  course  of  the  judicial  review 
of  its  own  denial  also  entitled  to  appeal  from  the  earlier  sev¬ 
erance  and  grant  to  Richland.  The  clear  lack  of  any  merit  in 
such  a  claim  is,  however,  readily  demonstrable.15 

“A  question  is  raised  as  to  whether  the  entire  issue  is  not  now  moot 
since  the  records  of  the  Commission  show  that  on  June  23,  1949,  the 
Richland  Company  voluntarily  surrendered  its  construction  permit  for  a 
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It  is  axiomatic  that  a  person  may  only  appeal  directly  to 
this  Court  from  the  grant  of  a  license  or  construction  permit 
to  another  person  if  the  appellant  is  aggrieved  or  his  interests 
are  adversely  affected  by  the  grant.  See  Federal  Communi¬ 
cations  Commission  v.  Sanders  Brothers  Radio  Station,  309 
U.  S.  470;  Federal  Communications  Commission  v.  National 
Broadcasting  Company  ( KOA ),  319  U.  S.  239;  AshJbacker 
Radio  Corporation  v.  Federal  Communications  Commission, 
326  U.  S.  327;  Simmons  v.  Federal  Communications  Commis¬ 
sion,  79  App.  D.  C.  264, 145  F.  2d  578  (1944) ;  Simmons  v.  Fed¬ 
eral  Communications  Commission,  —  App.  D.  C.  —  169  F.  2d 
670,  certiorari  denied,  335  U.  S.  846.  The  cases  cited  above 
clearly  define  the  types  of  situations  in  which  a  person  is  ag¬ 
grieved  or  adversely  affected.  Appellant  clearly  comes  within 
none  of  these  categories,  and  has  made  no  showing  that  the  facts 
presented  in  this  case  define  a  new  category  requiring  recog¬ 
nition  under  the  statutory  language. 

The  KOA  case,  supra,  which  holds  that  existing  licensees 
may  appeal  from  a  grant  which  would  cause  objectionable  elec¬ 
trical  interference  within  their  normally  protected  contours,  is 
clearly  inapplicable  to  the  present  situation  since  appellant  is 
not  an  existing  station  and  admittedly  any  Class  B  FM  sta¬ 
tion  it  might  be  awarded  in  Mansfield  as  a  result  of  this  appeal 
would  not  be  interfered  with  in  any  way  by  the  Richland  sta¬ 
tion.  The  Sanders  case,  309  U.  S.  470,  held  that  while  economic 
loss  to  an  existing  station,  without  more,  was  not  a  valid  reason 
for  refusing  a  license  to  a  new  applicant,  under  certain  circum¬ 
stances  such  economic  injury  gives  the  existing  station  standing 
to  appeal  and  to  raise  any  relevant  questions  of  law  concern¬ 
ing  the  Commission’s  granting  order.  However,  appellant  is 
not  an  existing  station,  but  a  mere  applicant  whose  applica- 

Class  B  FM  station  in  Mansfield  and  the  Commission  on  June  30,  1940, 
deleted  such  construction  permit  See  Appendix,  infra,  pp.  40-41.  Thus, 
even  if  the  Commission  had  erroneously  severed  and  granted  the  Richland 
application  and  even  if  appellant  would  otherwise  have  been  aggrieved  or 
adversely  affected  by  the  Richland  grant,  it  is  difficult  to  see  how  this  Court 
could  have  any  jurisdiction  to  consider  these  matters  at  this  time,  when 
admittedly  Richland  has  no  construction  permit  or  license  and  the  Com¬ 
mission’s  previous  actions  granting  such  permit  are  without  present  effect 
on  appellant. 
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tion  has  been  denied.  The  only  claim  of  economic  injury  which 
appellant  has  made  is  that  as  a  result  of  the  severance  order 
Richland  would  become  the  first  FM  broadcaster  in  Mansfield, 
receiving  all  of  the  commercial  advantages  accruing  to  the  sta¬ 
tion  which  first  brings  its  listeners  this  new  and  improved  type 
of  aural  broadcasting.  But  in  the  first  Mansfield  Journal  case, 
this  Court  correctly  rejected  this  claim  of  appellant  to  being 
adversely  affected  by  the  prior  grant  to  Richland,  pointing  out 
that  ( —  App.  D.  C.  — ,  173  F.  2d  646  at  p.  648) : 

In  these  circumstances  to  hold  that  the  appellant  may 
appeal  from  the  Richland,  Inc.,  grant  would  amount  to 
a  holding  that  whenever  two  or  more  applications,  not 
mutually  exclusive,  for  similar  licenses  in  one  locality 
are  pending  before  the  Commission,  they  must  be  acted 
on  simultaneously  so  that  no  applicant  may  gain  ad¬ 
vantage  by  beginning  operations  before  another.  We 
are  not  prepared  to  announce  such  a  ruling. 

The  Ashbacker  case,  which  held  that  an  applicant  may  ap¬ 
peal  from  the  Commission’s  action  granting  a  license  or  con¬ 
struction  permit  to  a  mutually  exclusive  applicant  is  equally 
unavailable  to  appellant.  This  Court  has  held  in  the  two 
Simmons  cases,  supra ,  that  where,  after  a  comparative  consider¬ 
ation  of  two  otherwise  mutually  exclusive  applications,  one  of 
such  applications  must  be  denied,  without  regard  to  the  com¬ 
parative  merits  of  the  other  applicant,  because  such  application 
fails  to  meet  the  minimum  qualifications  of  a  licensee,  such  party 
is  not  a  person  aggrieved  or  adversely  affected  by  any  action 
which  the  Commission  may  have  taken  in  granting  the  other  ap¬ 
plication.  Since,  in  the  present  case,  the  Commission  has,  in 
fact,  denied  the  Mansfield  Journal’s  application  on  the  grounds 
that  the  appellant  does  not  meet  the  minimum  qualifications  of 
a  licensee,  it  is  clear  that  even  if  its  application  had  been  mu¬ 
tually  exclusive  with  that  of  Richland,  appellant  would  have 
no  right  to  challenge  the  grant  to  Richland  unless  this  Court 
were  first  to  determine  that  the  denial  of  its  own  application 
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was  legally  erroneous.  But  it  is  apparent  that  even  if  the  Com¬ 
mission  were  to  be  reversed  in  the  present  case  with  respect  to 
its  denial  of  appellant’s  application,  such  reversal  would  not 
afford  appellant  an  opportunity  to  challenge  the  grant  to  Rich¬ 
land.  For  it  is  evident,  and  this  Court  has  so  found  in  the  first 
Mansfield  Journal  appeal,  as  has  been  pointed  out  above,  that 
the  two  applications  are  not  mutually  exclusive.  There  are1 
three  Class  B  FM  channels  allocated  to  Mansfield  by  the  Com-; 
mission’s  FM  allocation  plan,  none  of  which  are  presently  as- 1 
signed  to  any  other  licensee  or  permittee,  and,  counting  both 
appellant  and  Richland,  only  two  existing  applications  for  as¬ 
signment  to  such  facilities.  There  is  no  appreciable  difference 
between  any  of  the  available  channels  and  appellant  did  not 
apply  for  any  specific  channel  but  for  any  one  the  Commission 
might  assign  to  it.  As  this  Court  found  in  the  first  Mansfield 
case  (—  App.  D.  C.  — ,  173  F.  2d  647) : 

_  i 

[T]he  assignment  of  one  [channel]  to  Richland,  Inc., 
did  not  in  the  slightest  diminish  the  appellant’s  chance 
of  success  in  obtaining  a  construction  permit.  In  that 
respect,  therefore,  the  order  assigning  a  channel  to  Rich¬ 
land,  Inc.,  did  not  aggrieve  the  appellant  nor  adversely 
affect  its  interests. 

It  is  clear,  therefore,  that  appellant  is  not  a  person  “aggrieved 
or  whose  interests  are  adversely  affected”  by  the  Commission’s 
order  of  January  10,  1948,  severing  and  granting  the  applied 
tion  of  Richland,  Inc.,  either  with  respect  to  the  impact  of  such 
grant  upon  appellant’s  status  as  an  applicant  for  Class  B  FM 
facilities  in  Mansfield,  Ohio,  or  in  its  capacity  as  a  member  of 
the  general  public,  who  is  of  the  belief  that  the  grant  would  not 
be  in  the  public  interest. 

Moreover,  it  is  clear  that  even  if  appellant  had  had  standing 
to  attack  the  grant  of  an  FM  station  to  Richland,  its  complaint 
with  respect  to  that  grant  is  entirely  without  merit,  and  stems 
from  the  hostility  shown  by  the  appellant  to  Station  WMAN, 
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the  AM  station  licensed  to  Richland  in  Mansfield,  which  has 
been  discussed  above,  pp.  10-22. 

The  appellant  has  attempted  to  show  that  the  Richland  grant 
was  not  in  the  public  interest  by  reference  to  a  Decision  and 
Order  of  the  Commission  of  October  2,  1944,  granting  renewal 
of  the  license  of  Richland’s  standard  broadcast  station  in  Mans¬ 
field,  Richland,  Inc.  ( WMAN ),  10  F.  C.  C.  395  (App.  42-45), 
and  to  certain  testimony  by  Mr.  S.  A.  Horvitz  at  the  hearing  on 
Mansfield’s  AM  application,  which  was  incorporated  by  refer¬ 
ence  into  the  record  of  the  present  case.  But  examination  of 
both  of  these  references  demonstrates  conclusively  that  they 
present  no  evidence  upon  which  a  denial  of  Richland’s  applica¬ 
tion  might  have  been  predicated  even  if  the  Commission  had 
been  so  minded. 

The  portion  of  the  transcript  of  the  hearing  in  the  present 
case  referred  to  by  appellant  (App.  9-31)  adds  nothing  to  the 
story  over  and  beyond  that  contained  in  the  Commission’s  de¬ 
cision,  referred  to  above,  and  is  merely  an  attempt  to  explain 
appellant’s  hostility  toward  station  WMAN  in  the  light  of  the 
Commission’s  decision  in  the  renewal  proceedings.  Nowhere 
in  the  testimony  cited  or  at  any  other  place  in  the  record  is 
there  any  evidence  introduced  by  any  person  that  the  operation 
of  the  station  since  its  transfer  to  the  present  owners,  has  been 
otherwise  than  in  the  public  interest  or  that  the  present  stock¬ 
holders,  officers,  or  directors  of  Richland  had,  since  they  assumed 
control  of  the  station,  made  any  misrepresentations  to  the  Com¬ 
mission.  In  the  course  of  his  testimony  Mr.  Horvitz  admitted  in 
answer  to  questioning  by  Commission  counsel  that  he  “did  not 
know”  whether  WMAN’s  day  to  day  operation  was  in  accord¬ 
ance  with  the  Commission’s  Rules  and  Regulations  (App.  29). 
And  while  he  later  claimed  that  his  antagonistic  attitude  to¬ 
wards  Richland  was  based  on  both  its  past  record  and  pres¬ 
ent  operations  (App.  29-30),  when  requested  to  state  what 
Richland  was  doing  at  the  present  time  to  which  he  objected 
he  was  only  able  to  state  that  they  had  attempted  to  promote 
a  newspaper  in  Mansfield  in  competition  with  the  Mansfield 
Journal — an  activity  which,  if  proved,  would  have  in  no  man¬ 
ner  affected  Richland’s  qualifications  to  be  a  radio  licensee — 
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and  to  add  a  completely  unsubstantiated  charge  that  Richland 
had  supported  opposition  to  the  Mansfield  Journal's  applica¬ 
tion  for  an  AM  station  in  Mansfield,  which  was  stricken  from 
the  record  for  lack  of  evidentiary  proof  (App.  39-31).  Mon¬ 
roe  Rubin,  president  and  majority  stockholder  of  Richland, 
and  the  principal  target  for  appellant's  opposition  to  a  grant 
to  Richland,  testified  and  was  available  for  any  cross-examina¬ 
tion  in  which  appellant  might  have  wished  to  indulge,  but  none  j 
was  forthcoming  (App.  34-37).  Consequently,  the  Commis¬ 
sion's  decision  to  grant  Richland's  application  for  a  Class  B  j 
FM  station  in  Mansfield  not  only  is  completely  substantiated  | 
by  the  record,  but  any  other  decision  would,  on  the  basis  of 
the  evidence  adduced  at  the  hearing,  be  clearly  unwarranted,  i 

CONCLUSION 

For  the  foregoing  reasons  it  is  respectfully  submitted  that 
the  appeal  of  the  Mansfield  Journal  Company  from  the  Com¬ 
mission's  denial  of  its  application  for  an  FM  station  in  Mans¬ 
field,  Ohio,  should  be  dismissed. 

Federal  Communications  Commission, 
Benedict  P.  Cottone, 

General  Counsel. 

*  i  j 

Max  Goldman, 

#  j 

Assistant  General  Counsel. 

Richard  A.  Solomon, 

Mart  Jane  Morris, 

Counsel. 


APPENDIX 


1.  Letter  from  Richland,  Inc.,  Requesting  Deletion  of  its 
FM  Construction  Permit. 

June  23, 1949. 

Mr.  T.  J.  Slowie, 

Secretary ,  Federal  Communications  Commission, 
Washington,  D.  C. 

Dear  Mr.  Slowie:  Please  find  enclosed  our  modified  con¬ 
struction  permit  for  FM  station  for  Richland,  Incorporated 
which  we  are  returning  for  cancellation  in  accordance  with  your 
instructions  of  April  first.1 

As  the  Commission  knows  the  Mansfield  News  Journal  will 
not  permit  any  of  their  large  store  advertisers  to  advertise  on 
the  radio  and  use  newspaper  advertising.  This  situation  de¬ 
prives  us  of  any  opportunity  of  receiving  advertising  on  our 
FM  station  from  newspaper  advertisers. 

Along  with  this  condition  we  also  have  an  unemployment 
situation  in  Mansfield,  one  out  of  every  three  industrial  work¬ 
ers  being  unemployed.  These  two  conditions  which  now  exist 
make  it  economically  unsound  to  go  ahead  with  construction 
as  par  your  permit. 

If  at  a  future  date,  these  conditions  are  corrected  and 
especially  the  newspaper  policy,  we  shall  no  doubt  want  to 
reapply  for  an  FM  license. 

Very  truly  yours, 

(S)  J.  M.  O’Hara, 

J.  M.  O’Hara, 

President  and  General  Manager,  Station  WMAN. 

2.  Letter  from  T.  J.  Slowie,  Secretary  of  Federal  Communica¬ 
tions  Commission  to  Richland,  Inc.,  notifying  it  of  the  cancella¬ 
tion  of  its  FM  construction  permit.2 

*  This  letter  extended  the  time  for  completing  construction  and  requested 
further  Information  as  to  the  permittee’s  intentions  with  respect  to  the 
station,  and,  if  it  determined  not  to  proceed,  that  it  surrender  its  permit 
for  cancellation. 

*  This  action  was  taken,  without  opinion,  by  the  Secretary  of  the  Commis¬ 
sion  on  June  SO,  1949. 
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July  5,  1949. 

Richland  Incorporated, 

Radio  Station  WMAN-FM, 

Ohio  Theatre  Building ,  Mansfield ,  Ohio. 

Gentlemen:  Receipt  is  acknowledged  of  your  letter  of; 
June  23,  1949,  requesting  the  cancellation  of  your  FM  con¬ 
struction  permit  (B2-PH-587,  as  modified). 

In  accordance  with  this  request  the  Commission  on  June  30, ! 
1949,  cancelled  your  construction  permit  (B2-PH-^5$7)  as 
modified  and  deleted  the  call  letters  WMAN-FM. 

Very  truly  yours, 

T.  J.  Slowie,  Secretary . 
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United  States  Court  of  Appeals 


Foe  the  District  of  Columbia  Circuit. 


No.  10049 


Mansfield  Journal  Company  (FM),  Appellant , 

v. 

Federal  Communications  Commission,  AppeUee. 


REPLY  BRIEF  OF  APPELLANT. 


PRELIMINARY  STATEMENT. 

This  brief  is  submitted  in  reply  to  the  brief  filed  by  the 
Federal  Communications  Commission,  the  appellee  in  this 
case  (10049).  The  appellee  applied  for  and  received  per¬ 
mission  of  this  Honorable  Court  to  file  one  principal  brief 
covering  some  of  the  points  which  are  common  in  the  three 
related  cases,  Nos.  10049, 10050  and  10051.  This  appellant 
will  follow  the  same  form  and  reply  to  the  points  covered 
in  the  Commission’s  principal  brief  No.  10049.  In  so  do¬ 
ing,  this  appellant  does  not  admit  that  the  points  it  has 
raised  in  the  three  separate  briefs  which  are  similar  and 
are  common  to  each  are  waived.  Appellant  urges  these 
points  are  common  in  all  three  cases  but  for  the  sake  of 
brevity  are  discussed  only  in  this  brief.  (10049). 
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This  reply  brief  is  made  necessary  for  several  reasons  as 
follows : 

1.  Appellee  in  Its  Brief  Does  Not  Answer  the  Ques¬ 
tions  of  Law  Raised  by  Appellant  in  Its  Brief. 

2.  The  Arguments  Advanced  by  Appellee  Are  at 
Variance  With  and  Are  Not  the  Reasons  for  De¬ 
nial  as  Set  Forth  in  the  Decision  of  the  Commis¬ 
sion. 

3.  The  Evidence  Relied  Upon  by  the  Appellee  in  Its 
Brief  Is  Not  Substantial,  Is  Controverted  and 
Does  Not  Support  the  Conclusions  Reached  by 
the  Commission. 

4.  The  Cases  Relied  on  in  Appellee’s  Brief  Are  Not 
in  Point  and  Do  Not  Support  the  Arguments  Ad¬ 
vanced  in  Its  Brief. 

5.  Appellee’s  Brief  Does  Not  Substantiate  by  Cita¬ 
tion  or  Sound  Legal  Reasoning  the  Arbitrary, 
Capricious  and  Illegal  Extension  of  the  Commis¬ 
sion's  Jurisdiction  in  the  Instant  Case. 

Each  of  these  points  will  be  discussed  in  order  to  clearly 
reply  to  the  arguments  advanced  by  the  Commission  in  its 
brief  and  to  show  wherein  such  arguments  are  defective.  It 
is  necessary  to  go  into  some  detail  in  order  to  point  out 
how  appellee’s  brief  distorts  in  some  instances  the  argu¬ 
ments  advanced  by  appellant  and  to  show  that  the  legal  rea¬ 
soning  applied  by  appellee  is  not  applicable  in  the  instant 
case. 

1.  Appellee  in  Its  Brief  Does  Not  Answer  the  Questions 
of  Law  Raised  by  Appellant  in  Its  Brief. 

Appellant  in  its  brief  raised  six  questions  of  law  which 
are  presented  to  this  Court  as  a  result  of  the  Commission’s 
decision  in  the  instant  case.  (Appellant’s  brief,  page  6; 
Argument,  pages  10-49).  These  are  the  points  at  issue 
which  are  to  be  decided  by  this  Honorable  Court.  Appellee 
in  its  brief  fails  to  answer  some  of  these  questions  cor- 
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rectly,  brushes  some  aside  and  distorts  some  arguments  ad-  I 
vanced  by  the  appellant.  In  addition,  the  appellee  in  its  | 
brief  attempts  to  use  different  reasoning  for  denying  ap-  i 
pellant’s  application  from  that  followed  by  the  Commis-  ! 
sion  in  its  decision  which  will  be  more  fully  set  forth  here¬ 
inafter. 

Appellant  in  point  1  (pages  13,  14  and  15)  raises  five 
questions  of  lack  of  notice  (see  App.  7-8).  The  appellant 
was  not  aware  of  or  confronted  with  these  issues  until  the 
Commission  released  its  proposed  decision,  (see  Notice 
of  Hearing,  App.  228).  The  appellee’s  brief  does  not  meet  j 
or  answer  these  issues  except  for  the  mention  in  footnote  j 
13  on  page  32.  This  explanation  does  not  meet  or  an-  j 
swer  the  lack  of  notice  on  the  five  subjects  set  forth  on  j 
pages  13,  14  and  15  of  appellant’s  brief.  Since  the  Com¬ 
mission  does  not  legally  justify  the  lack  of  notice  and  its 
explanation,  as  referred  to,  does  not  justify  the  lack  of 
notice,  the  five  points  must  therefore  be  considered  as  be-  j 
ing  admitted  by  the  Commission.  Both  individually  and  ■ 
collectively  these  five  points  are  sufficient  for  reversal  of 
the  Commission’s  decision  by  this  Court. 

Appellant  in  point  3  (brief,  page  20)  alleges  that  the 
Commission  in  its  decision  illegally  penalizes  appellant ; 
for  exercising  and  proposing  to  continue  to  exercise  its  I 
constitutional  guarantee  of  freedom  of  speech  and  freedom 
of  the  press.  The  decision  of  the  Commission  states  as! 
one  of  the  principal  reasons  for  denial  of  appellant’s  appli¬ 
cation  is  that  it  “ _ has  used  its  position  as  the  only  news¬ 

paper  in  Mansfield  to  keep  legitimate  news  about  the  sta¬ 
tion  from  residents  of  the  area”.  (App.  173)  (emphasis 
supplied)  The  Commission  states  that  because  appellant 
would  publish  its  own  programs  but  not  those  of  WMAN, 
it  reveals  a  desire  to  stifle  fair  competition  and  indicates 
a  lack  of  concern  for  the  listening  public  in  Mansfield  (App. 
173).  Counsel  in  appellee’s  brief  on  page  12  sets  forth 
five  reasons  for  the  denial  in  question.  Counsel  carefully 
avoids  any  reference  to  the  failure  to  publish  “  legitimate 
news  about  the  station ”  or  that  the  continued  failure  to 
publish  the  program  logs  of  WMAN  “reveals  a  desire  to 
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stifle  fair  competition  but  indicates  a  lack  of  concern  of  the 
listening  public  in  Mansfield”.  In  discussing  these  argu¬ 
ments  of  appellant  on  pages  26,  27  and  28,  appellee  again 
carefully  avoids  the  language  used  by  the  Commission  in 
its  decision  and  attempts  to  turn  appellant’s  arguments 
into  another  line  of  reasoning.  Appellee  does  not  and  can¬ 
not  cite  a  single  case  in  point  wherein  the  Commission  is, 
empowered  to  penalize  an  applicant  for  exercising  a/nd  con¬ 
tinuing  to  exercise  its  right  to  publish  or  refuse  to  publish 
that  which  it  pleases . 

Penalizing  one  for  exercising  his  right  of  freedom  of 
speech  and  of  the  press  is  just  as  much  an  abridgment  of 
such  right  as  a  ruling  or  order  prohibiting  or  curtailing 
that  right  in  advance  of  its  utterance  or  publication.  Since 
the  Commission  has  carefully  avoided  in  its  brief  any 
answer  to  this  point,  it  is  submitted  that  the  Commission 
has,  in  effect,  admitted  its  lack  of  jurisdiction  of  what  is 
or  is  not  “legitimate  news”  and/or  the  right  of  a  news¬ 
paper  to  publish  that  which  it  may  desire.  Appellant’s 
right  of  freedom  of  speech  and  of  the  press  has  therefore 
been  unlawfully  abridged  contrary  to  the  fundamental  right 
guaranteed  to  it  by  the  First  Amendment  to  the  Constitu¬ 
tion  of  the  United  States.  Appellant’s  constitutional  guar- 
anee  of  freedom  of  the  press  likewise  extends  over  its  right 
to  accept  or  reject  advertising  in  the  form  that  it  desires. 
However,  this  is  more  particularly  covered  hereinafter. 

2.  The  Arguments  Advanced  by  Appellee  Are  at  Variance 
With  and  Are  Not  the  Reasons  for  Denial  as  Set  in  the 
Decision  of  the  Commission. 

Appellee,  in  its  brief,  argues  upon  an  issue  which  was 
not  raised  by  this  appellant  nor  was  it  even  mentioned  in 
the  Commission’s  Decision  in  this  case.  By  its  brief,  the 
appellee  attempts  to  inject  the  question  of  the  competitive 
situation  between  the  Mansfield  Journal  (appellant’s  news¬ 
paper)  and  Station  WMAN  as  not  being  in  the  public 
interest  because,  the  Commission  alleges,  it  tends  to  “pre¬ 
vent  the  only  existing  radio  station  in  the  community  from 
successfully  operating”.  (Appellee’s  Brief,  page  22).  Ap- 
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pellee  also,  in  its  brief,  states  that  appellant  wonld  attempt 
“to  force  the  discontinuance  of  the  sole  competing  radio 
station”  (Appellee’s  Brief,  page  11).  Appellee  then,  op 
pages  24  and  25  of  its  brief,  attempts  to  define  business  com¬ 
petition  as  it  concerns  a  radio  station. 

At  the  outset,  this  entire  argument  should  be  disregarded 
because  nowhere  in  the  findings  and  conclusions  of  the 
Commission  in  this  Decision  is  there  any  statement  con¬ 
cerning  the  competitive  technique  which  should  exist  when 
a  radio  station  is  concerned,  or  that  the  competition  be¬ 
tween  the  Mansfield  Journal  and  Station  WMAN  has  in' 
any  way  affected  the  public  interest  as  far  as  the  service 
rendered  by  Station  WMAN.  In  appellee’s  brief  (page 
24),  the  following  statement  is  made: 

“But  such  competition  between  stations  in  the  same! 
community  serves  a  public  function  and  can  be  said 
to  be  in  the  public  interest  only  to  the  extent  that  the 
stations  compete  with  one  another  for  the  attention  of  i 
the  radio  audience  of  the  community  through  the; 
presentation  of  varying  programs,  thus  affording  to  I 
the  differing  elements  among  their  listeners  a  greater! 
opportunity  for  the  satisfaction  of  their  needs  and  de¬ 
sires”.  (Appellee’s  Brief,  page  24).  | 

Such  a  statement  clearly  demonstrates  complete  ignor¬ 
ance  of  business  competition  and  an  impractical  attitude! 
which,  if  carried  into  effect,  would  result  in  the  ruination  j 
of  every  business  enterprise  in  existence  in  this  country,  j 
Such  a  statement  is  the  expression  of  a  policy  which  ignores  j 
the  philosophy  of  free  competition.  It  further  ignors  the  j- 
fact  that  the  free  competitive  methods  which  have  built! 
the  American  Radio  Industry  would  be  cast  aside.  Such  j 
a  statement  is  fundamentally  wrong  because  it  ignores  the 
basic  and  elementary  fact  that  radio  stations,  like  all  forms 
of  similar  business,  are  competing  for  the  advertising 
dollar. 

If  such  a  philosophy  is  the  Commission’s  idea  of  busi-  j 
ness  competition,  then,  when  a  radio  station  comes  into  a  j 
community,  it  will  not  have  to  compete  for  its  share  of  the ; 
advertising  dollar  of  that  community,  but  under  the  Com-  j 
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mission’s  theory,  each  other  place  of  business  in  that  com¬ 
munity  should  willingly  join  hands  with  the  station  and 
give  to  it  economic  support.  Such  a  theory  is  absolutely 
ridiculous  and  the  Communications  Act,  stretched  to  its 
broadest  interpretation,  can  never  be  construed  as  giving 
the  Commission  the  power  to  destroy  competition  as  it 
concerns  radio  stations.  The  Supreme  Court  of  the  United 
States  has  held  directly  to  the  contrary  by  saying,  in  no 
uncertain  terms,  that  the  purpose  of  the  Communications 
Act,  “is  not  to  protect  a  license  against  competition ,  bvl  to 
protect  the  public.  Congress  intended  to  leave  competition 
in  the  business  of  broadcasting  where  it  found  it,  to  per¬ 
mit  a  licensee  who  was  not  interf erring  electrically  with 
other  broadcasters ,  to  survive  or  succumb  according  to 
his  ability  to  make  his  programs  attractive  to  the  pvJblic 
(FCC  v.  Saunders  Bros.  Radio  Station,  309  U.  S.  470).  In 
this  same  case,  the  Supreme  Court  states  “If  such  economic 
loss  were  a  valid  reason  for  refusing  a  license ,  this  would 
meant  that  the  Commission’s  function  is  to  grant  a  mo¬ 
nopoly  in  the  field  of  broadcasting,  a  result  which  the  Act 
itself  expressly  negatives,  which  Congress  would  not  have 
contemplated  without  granting  the  Commission  powers  of 
control  over  the  rates,  programs  and  other  activities  of  the 
business  of  broadcasting.”  (emphasis  supplied). 

On  Page  8  of  the  appellee’s  brief  the  following  statement 
is  found: 

“The  appellant’s  application  was  not  denied  because 
of  the  fact  that  it  owns  the  only  daily  newspaper  in 
the  area,  but  because  of  its  activities  with  respect  to 
the  existing  local  radio  station”. 

Let  us  discuss  the  second  part  of  the  above  statement  first 
because  it  is  another  indication  of  how  the  appellee  is  at¬ 
tempting,  in  its  brief,  to  argue  about  something  not  set 
forth  in  the  Commission’s  Decision.  This  is  the  first  time 
this  appellant  has  been  advised  that  its  application  was 
denied  “because  of  its  activities  with  respect  to  the  exist¬ 
ing  local  radio  station”.  There  is  no  statement  to  this 
effect  in  the  Commission’s  Decision. 
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This  appellant’s  “activities  with  respect  to  the  existing 
local  radio  station”  is  very  well  summarized  by  Mr.  Horvitz; 
in  his  testimony  as  follows : 

“The  Witness:  (Mr.  Horvitz) — We  have  totally  disre¬ 
garded  them  (Richland,  Inc.,  WMAN).  We  said  we 
would  have  nothing  to  do  with  them.  We  wouldn’t 
carry  their  log,  we  carry  logs  of  other  radio  stations  j 
that  are  legitimate  but  we  wouldn’t  carry  their  log;: 
we  wouldn’t  carry  their  advertising  any  more  than! 
an  illegitimate  merchant.  We  have  had  cases  that ! 
come  up,  if  you  will  permit  me  to  give  an  illustration. 
There  used  to  be  a  man  over  here  who  used  to  have  j 
bankruptcy  sales.  We  will  not  carry  his  advertising.! 
We  will  not  today  carry  advertising  from  anybody  that 
we  do  not  consider  legitimate.  We  think  too  much  of  i 
the  newspaper  business  for  that”.  (App.  26-27). 

i 

Now  let  us  look  at  the  first  part  of  the  Commission’s! 
statement  in  the  above  excerpt  from  its  brief.  Though 
the  appellee  states  that  appellant’s  application  was  not! 
denied  because  of  the  fact  that  it  owns  the  only  daily  news-  i 
paper  in  the  area,  the  very  words  of  its  brief  belie  this 
statement.  If  this  contention  is  true,  then  why  did  the 
Commission  Counsel  in  Part  I  of  its  Argument,  use  the 
words  “only  daily  newspaper”,  “only  newspaper”  or  “sole; 
daily  newspaper”  seven  times.  (FCC  Brief,  pages  9, 10, 11, 
13,  22).  Surely  such  repetitious  usage  can  only  be  for  the 
purpose  of  emphasizing  this  fact.  Such  treatment  accorded! 
newspaper  applicants  as  manifested  by  this  decision  and 
as  continued  in  the  appellee’s  brief  herein  is  consistent; 
with  the  Commission’s  policy  in  this  respect  and  in  keeping 
with  the  stated  policy  of  the  Commission.  On  pages  8  and 
9  of  appellant’s  brief  (No.  10049),  appellant  respectfully; 
brought  to  the  attention  of  this  Honorable  Court  the  dis-l 

I 

criminatory  policy  which  the  Commission  has  constantly 
maintained  toward  newspaper  publishers  who  apply  for 
radio  station  licenses.  The  Commission’s  brief  again  up¬ 
holds  this  appellant’s  contention  in  this  respect. 

From  the  foregoing  it  can  be  seen  that  in  an  effort  to; 
substantiate  the  erroneous  denial  of  this  appellant’s  appli-; 
cation  by  the  Commission,  appellee  has  departed  from  the 
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Commission’s  reasons  for  this  denial  and  the  attacks  made 
npon  this  denial  by  appellant.  Then  appellee  has  embarked 
into  fields  foreign  to  the  issues  raised  by  the  appeal  of 
this  appellant.  Such  argument  is  entirely  irrelevant,  should 
be  disregarded  and  can  only  be  considered  by  this  Court 
as  an  indication  of  further  weakness  of  appellee’s  already 
legally  untenable  position. 

3.  The  Evidence  Relied  Upon  by  Appellee  in  Its  Brief  Is 
Not  Substantial,  Is  Controverted,  and  Does  Not  Support 
the  Conclusions  Reached  by  the  Commission. 

In  its  brief,  as  in  its  decision,  the  appellee  considers  only 
that  testimony  which  it  wishes  to  construe  as  detrimental 
to  this  appellant.  This  is  done  without  regard  to  the  evi¬ 
dential  value  of  the  testimony  considered.  Further,  the 
appellee  capriciously  ignors  the  personal  prejudice,  the 
bias  and  the  animosity  of  the  witnesses  relied  upon.  Again 
the  appellee  has  relied  upon  the  testimony  of  purported 
“public  witnesses”.  This  appellant's  attack  upon  the 
creditability  of  these  “ public  witnesses” ,  remains  uncon¬ 
tradicted  and  unchallenged.  As  the  record  of  this  case 
shows,  the  bulk  of  this  “public  witness”  testimony  stems 
from  one  of  two  sources.  (1)  The  witness  was  motivated  by 
his  own  personal  antagonism  toward  this  appellant  or  (2) 
the  witness  appeared  on  behalf  of  or  at  the  instigation 
of  Station  WMAN  (Richland,  Inc.),  a  competitor  of  this 
appellant,  which  was  trying  to  prevent  the  establishment  of 
a  second  radio  station  in  Mansfield,  Ohio. 

Again,  without  burdening  the  Court  in  this  Reply  Brief 
with  a  discussion  of  each  piece  of  testimony  construed  by 
the  Commission  to  be  detrimental  and  as  uttered  by  wit¬ 
nesses  antagonistic  to  this  appellant,  the  testimony  of 
several  of  those  witnesses  cited  by  the  appellee  in  its  brief 
is  reviewed  with  actual  excerpts  from  the  record  concern¬ 
ing  the  particular  witness  and  his  testimony: 

M.  Val.  Scoulen  (Appellee  Brief,  pages  14  &  15) : 
From  page  818  of  the  record,  Mr.  Scouten  gives  the 
following  testimony: 
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“ The  Witness :  (Scouten)  I  would  like  to  ask  a  ques¬ 
tion. 

Mr.  Koteen:  Ask  a  question  you  say! 

The  Witnesss  I  would  like  to  ask  Mr.  Horvitz,  I  have  \ 
one  bone  to  pick  with  him  personally.  Can  I  go  on 
the  air  and  be  in  the  newspaper!  (emphasis  supplied),  j 

Mr.  Horvitz:  I  will  answer  that  by  saying,  Yes.” 

As  it  can  be  seen  from  the  foregoing  testimony,  and  the 
witness  was  frank  enough  to  declare  his  motive,  he  testified 
because  he  had  a  personal  grievance  against  Mr.  Horvitz, 
yet  Mr.  Horvitz  is  perfectly  willing  to  permit  him  to  adver-  i 
tise  in  the  newspaper.  (App.  322,  323). 

Ray  v.  M  or  gam  (Appellee  brief,  page  15) :  Most  of 
the  testimony  of  this  witness  concerns  the  advertising! 
rates  he  was  charged  and  it  can  be  seen  in  the  testi- 1 
mony  of  Mr.  S.  A.  Horvitz  (App.  309-311)  Mr.  Morgan 
was  entirely  in  error  concerning  these  rates.  Further,  i 
in  cross-examination,  it  was  brought  out  that  Mr.  Mor- ! 
gan  consulted  with  Mr.  O’Hara  (Vice-President,  As¬ 
sistant  Treasurer,  Director  and  General  Manager  of 
Richland,  Inc.  (WMAN) ;  App.  42)  for  the  purpose 
of  writing  a  letter  to  the  Commission  in  opposition  to 
this  appellant’s  application  and  Mr.  O’Hara  kept  Mr. 
Morgan  advised  concerning  the  hearing  in  order  that 
Mr.  Morgan  would  be  sure  to  testify  against  appellant 
(R.  495). 

Ralph  Snyder  (Appellee  Brief,  pages  15, 16  and  17) :  j 
The  very  part  of  the  record  quoted  by  appellee  on 
page  16  of  its  brief  shows  that  Mr.  Snyder  himself  ter¬ 
minated  his  discussions  with  representatives  of  this 
appellant  in  an  arrogant  fashion.  Also,  Mr.  Snyder’s 
testimony  should  be  considered  in  the  light  of  that  of- ; 
fered  in  rebuttal  by  Mr.  Horvitz  who  stated  that  Mr.  j 
Snyder’s  account  had  been  called  to  his  attention! 
on  many  occasions  because  Mr.  Snyder,  “from  the  day 
he  came  into  Mansfield”,  did  not  like  this  appellamt’s 
newspaper  a/nd  so  expressed  himself  time  and  time 
again  (App.  311). 
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Aaron  J.  Goldsmith  (Appellee  Brief,  pages  17  and 
18) :  The  Commission  selected  an  excerpt  from  the 
record  of  Mr.  Goldsmith’s  testimony  and  neglected  to 
mention  that  his  testimony  was  completely  refuted  by 
Mr.  Horvitz  who  stated  the  facts  as  to  why  Mr.  Gold¬ 
smith  no  longer  advertised  in  the  Mansfield  Journal. 
The  following  is  an  excerpt  from  the  testimony  of 
Mr.  S.  A.  Horvitz  concerning  his  dealings  with  Mr. 
Goldsmith : 

“Q-  Now  will  you  tell  us  about  the  circumstances  of 
the  advertising  negotiations  with  Mr.  Aaron  J.  Gold¬ 
smith? 

“A.  Aaron  Goldsmith  was  another  account  that  owed 
us  a  lot  of  money  and  continued  to  owe  us  a  lot  of 
money . 

“The  Presiding  Officer:  How  much,  and  for  how 
long? 

“The  Witness:  (Mr.  Horvitz)  At  one  time  he  owed 
us  quite  a  few  thousand  dollars.  In  fact ,  I  think  the 
account  was  about  three  to  five  thousand  dollars  in 
arrears. 

“The  Presiding  Officer:  WTien  was  this? 

“The  Witness:  This  goes  back  some  years  ago.  I 
can’t  fix  the  date,  but  it  was  a  matter  of  about  a  year 
or  six  months  before  he  pulled  out  of  the  paper. 

Our  auditor,  Mr.  Hugh  Martin,  called  my  attention 
to  the  account,  and  I  told  him  to  go  easy  with  Mr.  Gold¬ 
smith;  that  I  thought  he  would  pay  it. 

Sometime  after  that  I  was  in  Mansfield,  and  Mr. 
Goldsmith  called  up  and  said  he  had  seen  me  on  the 
street  and  wanted  to  see  me. 

He  came  up  to  the  office  and  complained  bitterly 
about  our  auditor,  Mr.  Martin,  because  he  said  he  had 
the  nerve  to  come  to  his  store  and  ask  him  for  pay¬ 
ment  on  the  old  account,  and  that  he  wasn’t  going  to 
stand  for  it. 

I  said,  ‘Was  he  in  any  way  abusive  to  you?’ 

He  said,  ‘No,  hut  I  don’t  need  any  collectors  run¬ 
ning  around  my  store.  ’ 

I  said,  ‘Aaron,  well,  all  you  can  do  is  pay  a  little 
on  the  account,  on  the  old  account.  We  have  been 
carrying  you  for  a  long  time.’ 

He  said,  ‘I  will  pay  when  I  get  good  and  ready.’ 

I  told  John  Graham,  the  manager,  I  said,  ‘John  you 
had  better  go  and  see  Aaron  and  see  if  you  can  get 
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the  money.  He  doesn’t  seem  to  like  Hugh  Martin. ’! 

Sometime  after  that,  Aaron  Goldsmith  again  got  in 
touch  with  me,  and  he  said  that  John  Graham  was 
hounding  him  for  the  money,  and  he  wasn’t  going  to 
stand  for  it 

I  said,  ‘There  is  one  good  way  to  get  around  it, 
and  that  is  to  pay  the  account.’ 

And  he  said  he  would  pay  it  when  he  got  dam  good 
and  ready. 

He  came  up  to  the  office  on  another  occasion  and 
wanted  to  see  me.  He  said  he  was  tired  of  having  our 
collectors  come  in  and  call  on  him.  At  that  time  the 
account  had  cun  old  balance  that  had  been  reduced  a 
matter  of  somewhere  between  one  thousand  and  fifteen 
hundred  dollars. 

He  at  that  time  was  on  the  radio  and  had  been  on 
the  radio  for  quite  some  time. 

I  ashed  him  whether  he  was  paying  his  bills  to  the 
radio  station,  and  he  said  he  was. 

I  said,  ‘If  you  can  afford  to  pay  them  their  bills, 
you  can  afford  to  pay  us.  We  have  been  very  lenient 
with  you,  and  unless  you  do  pay  your  bills,  we  will  not 
carry  your  account  any  further7.  \ 

I  told  him, ‘ We  have  a  contract  with  you  that  we  will 
live  up  to.’ 

He  said,  ‘  The  hell  with  you  and  your  contract  ’ 

This  was  a  conversation  he  had  with  me,  not  with 
our  solicitor,  as  he  testified  to.  j 

He  said,  ‘The  hell  with  you  and  your  contract.’  He 
said  ‘1  am  going  to  send  you  a  check,  and  I  don’t  want 
any  part  of  you  or  your  newspaper  anymore .’  He  said^ 
‘I  never  did  like  it,  and  I  don’t  want  anything  to  do 
with  it.’ 

I  said,  ‘Aaron,  that  is  all  right  with  me.’ 

Sometime  after  that  he  did  send  a  check  covering  the 
balance.  There  was  no  interest  charged,  and  that  was 
the  last  we  saw  of  him  in  the  newspaper.  He  has  never 
asked  to  come  back,  and  there  was  never  any  discussion 
about  radio.  And  if  he  wanted  to  come  back  today, 
he  would  have  to  make  the  proper  credit  arrangements 
in  view  of  our  past  performance  with  him.”  (App. 
312,  313,  314). 

From  the  foregoing  it  is  obvious  that  Mr.  Goldsmith’s 
testimony  stems  from  his  personal  feelings  toward  Mr. 
Horvitz  and  the  Mansfield  Journal,  therefore,  nothing  that 
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he  has  said  should  be  construed  to  the  detriment  of  this 
appellant 

Harry  L.  Morris ,  Rogers  &  Co.  (Appellee  Brief, 
pages  18,  19  and  20) :  In  the  instance  of  Mr.  Morris, 
here  is  a  case  of  a  man  when  the  company  with  which 
he  is  connected  (Rogers  &  Co.)  was  saved  from  bank¬ 
ruptcy  by  Mr.  S.  A.  Horvitz  and  the  cooperation  of  the 
Mansfield  Journal,  yet  he,  Mr.  Morris,  feels  called  upon 
to  testify  against  this  appellant  at  both  the  AM  and 
the  FM  hearings. 

The  substance  of  the  testimony  of  Mr.  Morris  at 
the  AM  hearing  was  that  he  was  an  advertiser  in  the 
Mansfield  Journal  and  that  his  contract  was  cancelled, 
and,  further,  that  the  cancellation  of  the  contract  was 
entirely  without  reason  or  cause. 

Mr.  Morris  was  asked  by  the  Commission  attorney, 
“Did  the  notice  give  the  reason  why  the  contract  was 
being  cancelled?”  To  this  Mr.  Morris  replied  “No, 
I  don’t  think  so,  it  was  just  cancelled.”  (App.  279). 

Under  cross-examination,  by  appellant’s  attorney, 
Mr.  Morris  was  requested  to  read  into  the  record  the 
following  letter  addressed  to  Rogers  &  Company  from 
the  Mansfield  Journal  dated  October  21,  1941: 

“With  reference  to  your  contract  with  the  Mansfield 
Journal  Company  covering  advertising  in  the  Mans¬ 
field  Journal  for  one  year  to  September  19,  1941,  you 
are  hereby  notified  that  the  said  contract  is  cancelled 
effective  thirty  days  from  the  date  of  this  letter. 

“You  are  and  have  been  indebted  to  us  for  a  large 
amount  of  money  covering  advertising  space  used, 
which  account  has  been  long  overdue  for  a  long  time. 

“Yours  very  truly, 

“Mansfield  Journal” 

(Mansfield  Journal  Exhibit  No.  21, 
App.  358,  359). 

Mr.  S.  A.  Horvitz  testified  with  great  particularity 
how  he  saved  Rogers  and  Company  from  bankruptcy 
at  a  time  when  the  Rogers  Co.  creditors  were  pressing 
the  company  for  payment  and  when,  at  the  same  time, 
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Rogers  Co.  owed  the  Mansfield  Journal  in  the  neigh-  i 
borhood  of  $15,000.00.  Mr.  Horvitz  related  how  he 
asked  the  other  creditors  to  cany  on  without  throw¬ 
ing  the  company  into  bankruptcy  because  he  was  not; 
going  to  press  the  company  and  that  the  Journal  wouldi 
continue  to  carry  the  advertising  (App.  299-301). 

Now,  Mr.  Morris,  whose  company  owes  its  very  ex¬ 
istence  today  to  the  help  it  received  from  Mr.  Horvitz, 
at  the  AM  hearing  and  again  at  the  FM  hearing,  tes¬ 
tified,  in  substance,  that  Mr.  Horvitz  would  take  him 
back  as  an  advertiser  if  he  were  to  exclusively  adver¬ 
tise  in  the  paper.  Mr.  Horvitz  testified  that  Mr.  Morris 
did  come  to  him — “He  (Mr.  Morris)  talked  about 
advertising  at  the  present  time  and  I  told  him  that 
at  the  present  time,  due  to  our  newsprint  situation,  we; 
could  not  take  on  any  new  commitments.  No  question 
of  exclusive  advertising  was  discussed.  I  told  him 
before  he  could  come  into  the  newspaper ,  he  would  have 
to  assure  us  that  he  had  the  proper  credit  with  the 
newspaper.  ...  We  have  had  enough  trouble  with, 
your  company  on  credit .”  (App.  299-306,  385)  (em¬ 
phasis  supplied). 

Another  factor  to  be  taken  into  consideration  in 
evaluating  the  testimon  yof  Mr.  Morris  is  that,  at 
the  FM  hearing,  Mr.  Morris  testified,  then  immediately 
upon  the  conclusion  of  his  testimony  and  while  Mr. 
Morris  was  present  in  the  hearing  room,  Mr.  S.  A. 
Horvitz  was  recalled  to  the  stand  for  the  specific 
purpose  of  replying  to  this  testimony  by  Mr.  Morris. 
Mr.  Horvitz  contradicted  the  testimony  of  Mr.  Morris; 
The  opportunity  was  then  available  for  Mr.  Morris 
to  make  any  statement  he  desired  in  contradiction  to 
the  statements  made  by  Mr.  Horvitz  but,  as  the  record 
will  show,  he  did  not  in  any  way  attempt  to  contradict 
the  testimony  of  Mr.  Horvitz,  that  because  of  the 
acute  shortage  of  newsprint  and  the  credit  of  Mr: 
Morris  and  his  company,  the  Mansfield  Journal  Com^ 
pany  could  not  take  his  advertising  at  that  time.  (App. 
385).  | 
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With  such  a  preponderance  of  uncontraverted  testi¬ 
mony  including  a  lawsuit  instituted  in  the  Courts  of 
Richland  County,  Ohio  (App.  385),  all  of  which,  with¬ 
out  doubt,  indicates  that  the  motivating  cause  which 
prompted  Mr.  Morris  to  oppose  Mr.  Horvitz,  stems 
from  past  disputes  over  credit.  Thus,  it  can  be  seen 
that  his  testimony  is  entirely  without  evidential  value. 

Carl  Kvndt  (Appellee  Brief,  pages  18  and  19) :  Any¬ 
thing  Mr.  Kindt  would  say  could  only  be  colored  by  the 
light  of  his  own  personal  opinion  because  he  was  a 
time  salesman  for  Station  WMAN  and  it  was  his 
business  to  solicit  Mansfield  business  organizations 
for  radio  advertising.  His  livelihood  depended  upon 
how  effectively  he  could  compete  in  the  sale  of  adver¬ 
tising  with  this  appellant’s  newspaper.  (App.  253). 

The  accuracy  of  any  statement  made  by  Mr.  Kindt 
should  be  judged  by  the  degree  of  accuracy  displayed 
by  him  in  relating  the  circumstances  surrounding  an 
account  with  the  Ideal  Bakery. 

Mr.  Kindt,  in  substance,  stated  that  the  account  of 
The  Ideal  Bakery  was  discontinued  by  the  newspaper 
because  it  started  advertising  on  the  radio  (App.  254 
and  255). 

The  uncontradicted  testimony  of  Mr.  S.  A.  Horvitz 
concerning  the  Ideal  Bakery  appears  in  the  record 
as  follows: 

“Q.  Now,  there  was  an  advertiser  mentioned  by  Mr. 
Kindt  as  The  Ideal  Bakery. 

“A.  (Mr.  Horvitz)  Yes,  sir. 

“Q.  Will  you  tell  us  the  circumstances  and  advertis¬ 
ing  made  concerning  this  advertiser! 

“A.  Ideal  Bakery  has  been  ad  advertiser  in  the 
Mansfield  News  Journal  for  some  time.  Practically 
during  the  entire  life  of  their  account  with  our  paper, 
we  had  trouble  with  them  on  account  of  their  credit, 
non-payment  of  bills.  We  were  very  lenient  with  them. 
We  had  many  promises  made  for  payment,  and  they 
were  broken.  Finally,  we  told  them  that  they  would 
just  have  to  pay  their  bills,  otherwise  we  would  have 
to  discontinue  their  credit.  They  did  not  pay  their 
bill.  Their  contract  expired,  and  they  still  owed  this 
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last,  quite  a  large  sum  of  money.  The  exact  figures 
I  haven’t  got  here.  I  knew  all  about  this  deal. 

“The  Presiding  Officer:  Can  you  tell  us  approxi-: 
mately  what  they  owed  you  at  that  time? 

“The  Witness  (Mr.  Horvitz):  A  matter  of  a  few 
hundred  dollars  was  involved  in  their  account. 

By  Mr.  Thomson: 

“Q.  Do  they  advertise  in  the  Mansfield  Journal  to¬ 
day?  ! 

“A.  No,  they  do  not.  In  fact,  as  I  understand  it; 
The  Ideal  Bakery,  the  original  Ideal  Bakery,  is  not  in 
business.  After  they  left  the  paper  on  account  of 
credit - 

“The  Presiding  Officer:  Did  they  leave  because  you 
asked  them  to  leave? 

“The  Witness  (Mr.  Horvitz):  We  asked  them  to 
either  pay  their  bill  or  leave  the  paper,  after  their  con-; 
tract  expired.  After  that,  we  made  a  settlement  with 
them  on  the  account,  and  they  paid  a  part  of  it  in: 
complete  settlement.  From  that  time  on,  we  would  not 
carry  any  more  of  their  advertising. 

By  Mr.  Thomson:  i 

“Q.  Then  the  reason  their  contract  for  advertising 
was  not  renewed  was  because  of  these  credit  differ¬ 
ences? 

“A.  Yes,  sir,  definitely  so.  (App.  298-299).” 

When  the  testimony  of  Mr.  Kindt  is  considered  it 
should  be  weighed  upon  a  scale  which  allows  adequate 
adjustment  for  the  fact  that  Mr.  Kindt  is  employed  by 
the  only  competitor  of  this  appellant  and  that  in  testis 
fying,  Mr.  Kindt’s  knowledge  of  the  facts  was  sadly 
lacking. 

i 

John  M .  O'Hara  (Appellee  Brief,  page  19) :  As  the 
record  will  show,  Mr.  O’Hara  is  the  Vice-President, 
Assistant  Treasurer,  Director  and  General  Manage* 
of  Richland,  Incorporated  (WMAN)  (App.  42).  In 
regard  to  the  testimony  of  Mr.  O’Hara  upon  which  the 
Commission  relied  in  its  Decision,  for  making  the 
statement  that  this  appellant  opposed  the  original  ap¬ 
plication  of  Station  WMAN  (App.  163)  and,  further, 
when  the  Commission,  in  its  Brief,  on  page  12,  states 
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“This  determination  was  in  turn  based  on  findings 
that  the  appellant  had  initially  solicited  opposition  to 
the  establishment  of  the  existing  radio  station such 
a  finding  and  such  a  statement  is  directly  contrary  to 
the  evidence  shown  in  the  record  of  this  case.  The 
attention  of  the  Court  is  respectfully  directed  to  this 
appellant’s  Brief,  on  pages  40  and  41.  It  can  be  seen 
that  such  a  finding  and  such  a  statement  is  contradicted 
and  is  in  no  way  supported  by  the  record. 

Further,  the  record  shows  that  the  vicious  competi¬ 
tive  practices  employed  by  Station  WMAN  support 
the  conclusion  that  in  the  City  of  Mansfield  there  is 
probably  no  other  person  more  biased,  more  preju¬ 
diced,  more  partisan  or  more  antagonistic  to  this  ap¬ 
pellant  than  Mr.  O’Hara.  Therefore,  his  testimony 
should  not  be  construed  to  the  detriment  of  the  Mans¬ 
field  Journal,  this  appellant. 

Stuart  A.  Falk  (Appellee  Brief,  page  19) :  In  the 
Joint  Appendix,  under  the  heading  of  Mr.  Falk’s  name 
and  beginning  on  page  446  and  concluding  on  page 
451,  the  entire  testimony  of  Mr.  Falk  is  found.  Then 
on  pages  452  and  453,  the  testimony  of  Mr.  Horvitz 
concerning  his  conversation  with  Mr.  Falk  appears. 
When  all  of  this  testimony  is  read  as  a  whole,  it  be¬ 
comes  perfectly  clear  both  from  Mr.  Falk’s  testimony 
and  that  of  Mr.  Horvitz,  that  the  Philco  advertising 
was  refused  at  that  time  because  of  the  accute  short¬ 
age  of  newsprint.  The  statement  made  by  the  ap¬ 
pellee  on  page  19  of  its  brief,  “. .  .  and  that  the  Mans¬ 
field  Journal  could  not  accept  copy  from  any  radio 
advertiser”  is  entirely  without  uncontradicted  evi¬ 
dential  support  (App.  446-453). 

Also,  it  can  be  seen  from  the  testimony  in  the  record 
as  contained  on  pages  330-333  of  the  Joint  Appendix, 
that  the  disgruntled  advertisers  who  testified  against 
this  appellant  would  be  sold  advertising  space  if  they 
met  their  financial  obligations. 

These  few  witnesses  whose  testimony  is  highly  ques¬ 
tionable,  can  in  no  way  be  considered  representative 
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of  the  reputation  of  this  appellant.  The  record  shows 
that  at  the  time  of  this  hearing  the  Mansfield  Journal 
had  some  250  local  display  contracts,  249  local  classi- 
field  contracts,  132  national  advertising  contracts,  as 
well  as  thousands  of  classified  advertisers.  These  peo¬ 
ple  with  whom  the  Journal  has  been  doing  business  are 
apparently  satisfied  and  the  uncontradicted  testimony 
(which  the  Commission  has  arbitrarily  ignored)  of 
numerous  civic,  educational  and  religious  representa¬ 
tives  bears  out  the  conclusion  that  the  Mansfield  Jour- 
nal  is  and  has  been  operating  in  the  City  of  Mansfield, 
Ohio,  in  a  highly  exemplary  fashion  for  a  period  of 
many  years.  (See  detailed  discussion  contained  on 
pages  36,  37  of  Appellant’s  Brief). 

The  Commission,  in  its  brief  (pages  11,  12,  13  and  20) 
levels  considerable  criticism  at  this  appellant  and  the 
Messrs.  Horvitz  because  they  consider  Station  WMAN  to 
be  “ illegitimate’ ’  and  then  the  Commission  erroneously 
considers  this  attitude  of  appellant  toward  WMAN  as 
disqualifying  this  appellant  as  a  radio  licensee. 

The  record  contains  more  than  adequate  evidential  sup¬ 
port  to  uphold  the  conclusion  that  Station  WMAN  is  “ille¬ 
gitimate”.  Part  of  this  record  has  been  on  file  with  the 
Commission  for  years.  Yet,  the  Commission  sees  fit  in  this 
instance  to  arbitrarily  close  its  eyes  to  this  information. 
Without  laboring  this  brief  with  quotations  from  the  rec¬ 
ord,  it  is  sufficient  to  say  that  in  the  Joint  Appendix,  Vol¬ 
ume  I,  beginning  on  page  11,  and  continuing  through  page 
30,  full  explanation  is  made  why  Mr.  Horvitz  and  this 
appellant  consider  Richland,  Inc.  and  Station  WMAN  to 
be  “illegitimate”.  It  is  this  appellant’s  understanding, 
and  this  understanding  is  supported  by  Webster’s  Dic¬ 
tionary,  that  “illegitimate”  means,  among  other  meanings, 
“not  legitimate,  not  regular  or  authorized,  improper,  not 
according  to  law,  ingenuine,  spurious”.  Further,  it  is 
understood  by  this  appellant  that  when  such  a  thing  as 
a  radio  station  is  shown  to  be  illegitimate  in  its  inception^ 
it  does  not  become  legitimate  simply  because  it  is  permitted 
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to  exist.  It  remains  illegitimate.  In  orther  words,  once 
illegitimate ,  always  illegitimate. 

In  the  Commission’s  Decision  and  Order  after  the  hear¬ 
ing  on  the  renewal  of  the  Richland ,  Inc.  (WMAN )  license,, 
(Docket  No.  6301,  10  F.  C.  C.  395),  the  following  state¬ 
ment  is  found: 

“The  Commission  does  not  approve  of  the  acts  of 
Rubin  in  knowingly  providing  funds  to  enable  an  ap¬ 
plicant  to  make  a  showing  of  financial  ability  which 
it  did  not  in  fact  possess,  and  it  is  not  entirely  satisfied 
with  the  explanations  offered  for  his  interest  in  the 
original  financing  of  WMAN :  but  it  does  not  feel  that 
the  information  before  it  would  warrant  refusal  to  re¬ 
new  the  license  of  the  applicant  and  deletion  of  the 
service  rendered  by  its  station  to  its  community.  How¬ 
ever ,  the  information  contained  in  this  record  will  he 
noted  for  further  consideration  on  any  occasion  when 
it  may  become  necessary  to  examine  into  the  qualifi¬ 
cations  of  this  applicant  or  any  of  the  individuals  con¬ 
cerned  in  the  proceedings  which  have  been  discussed.” 
(App.  4445)  (emphasis  supplied). 

From  the  foregoing  it  can  be  seen  that  the  Commission 
did  not  approve  nor  was  it  satisfied  with  the  “false  and 
misleading  statements  and  representations  to  the  Commis¬ 
sion”  (App.  43)  as  shown  by  the  record  of  the  above  pro¬ 
ceedings  (10  F.  C.  C.  395).  If  the  Commission,  according 
to  its  own  official  records,  was  not  satisfied,  how  can  the 
Commission  now  criticize  the  Messrs.  Horvitz  and  this 
appellant  for  their  attitude  toward  Station  WMAN.  When, 
as  the  record  of  this  proceeding  shows,  the  Messrs.  Hor¬ 
vitz  were  in  possession  of  the  same  information  concern¬ 
ing  WMAN  as  was  the  Commission.  It  is  certainly  an  ar¬ 
bitrary  stand  for  the  Commission  to  take  when  it  states 
in  its  own  Decision,  that  it  disapproves  of  WMAN  for 
the  same  identical  reasons  as  the  Messrs.  Horvitz  consider 
WMAN  “illegitimate”.  Therefore,  in  one  instance  the 
Commission,  in  its  own  official  records,  agrees  with  the 
Messrs.  Horvitz,  but  in  the  present  Decision  on  the  same 
facts,  it  disagrees  with  the  Messrs.  Horvitz  by  saying 
“We  are  unable  to  accept  this  explanation  (App.  174).” 
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Such  an  inconsistent  stand  for  the  Commission  to  take  is  I 
discriminatory,  arbitrary  and  an  infringement  upon  the ! 
rights  of  this  appellant. 

Even  though  this  appellant  is  fully  aware  of  Richland, 
Incorporated  (WMAN)  and  all  of  its  history,  the  follow¬ 
ing  declaration  of  policy  is  clearly  stated: 

“Q.  Now  you  have  testified  as  to  the  policy  of  the' 
newspaper  in  not  carrying  news  or  advertising  or 
other  items  in  regard  to  Station  WMAN.  Would  the 
same  policy  be  applied  to  the  radio  station? 

A.  (Mr.  Horvitz)  No,  sir.  The  radio  station  is  a 
separate  and  distinct  proposition.  We  get  a  license 
and  we  consider  it  a  public  franchise,  and  we  have  to 
comply  with  the  Rules  and  Regulations  of  the  Commis¬ 
sion. 

Q.  So  that  if  there  is  any  news-worthy  item  in  con-j 
nection  with  the  activities  of  Station  WMAN,  that; 
would  be  carried  on  your  proposed  station? 

A.  (Mr.  Horvitz)  On  the  radio  station.  Yes,  sir. 

Q.  And  since  you  expect  to  use  the  staff  of  the  news¬ 
paper  to  gather  your  local  news  for  the  radio  station, 
how  would  you  obtain  any  news  about  WMAN  ? 

A.  The  local  staff  seems  to  find  everything  that  goes 
on  in  the  town  in  fact,  that  is  how  we  found  out  about 
this  so-called  ownership  of  the  station  in  the  first 
place,  through  the  local  staff.’ ’  (R.  pages  706  and 
707). 

The  following  paragraph  is  found  on  page  38  of  appel¬ 
lee’s  brief: 

I 

“The  appellant  has  attempted  to  show  that  the  Rich* 
land  grant  was  not  in  the  public  interest  by  reference 
to  a  Decision  and  Order  of  the  Commission  of  Octo¬ 
ber  2,  1944,  granting  renewal  of  the  license  of  Rich* 
land’s  standard  broadcast  station  in  Mansfield,  Rich* 
land,  Inc.  (WMAN),  10  F.  C.  C.  395  (App.  42-45),  and 
to  certain  testimony  by  Mr.  S.  A.  Horvitz  at  the  hearr 
ing  on  Mansfield’s  AM  application,  which  was  incor* 
porated  by  reference  into  the  record  of  the  present 
case.  But  examination  of  both  of  these  references 
demonstrates  conclusively  that  they  present  no  evi¬ 
dence  upon  which  a  denial  of  Richland’s  application 
might  have  been  predicated  even  if  the  Commission  had 
been  so  minded.” 
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From  the  above  paragraph  it  can  he  seen  that  the  Com¬ 
mission  has  either  misconceived  appellant’s  argument  or 
is  again  attempting  to  draw  the  argument  into  an  unre¬ 
lated  field. 

It  is  this  appellant’s  contention  that  it  is  entitled  to  a 
proper  procedure  as  provided  for  by  the  Commission’s 
Rules  and  Regulations,  as  contemplated  by  due  process  of 
law  and  as  specifically  required  by  the  Commission’s  de¬ 
cision  concerning  Richland,  Inc.  (WMAN)  of  October  2, 
1944. 

First,  the  meager  findings  of  the  Commission  upon  which 
the  grant  of  the  WMAN  application  is  predicated,  are 
identical,  in  substance,  to  similar  findings  which  have  been 
rejected  by  the  Courts  as  shown  by  the  decisions  cited  on 
page  12  of  this  appellant’s  brief  (No.  10049).  No  ade¬ 
quate  answer  has  been  made  by  the  Commission  on  this 
point. 

Secondly,  the  Commission’s  order  with  respect  to  Rich¬ 
land,  Inc.  (WMAN)  of  October  2,  1944  which  was  made 
a  part  of  the  record  of  this  proceeding  (App.,  Vol.  I,  pages 
42-45)  contains  the  following  statement,  “However,  the 
information  contained  in  this  record  will  be  noted  for 
further  consideration  on  any  occasion  when  it  becomes 
necessary  to  examine  into  the  qualifications  of  this  ap¬ 
plicant  or  any  of  the  individuals  concerned  in  the  pro¬ 
ceedings  which  have  been  discussed”.  (App.,  Vol.  I,  page 
45). 

From  the  foregoing  it  can  be  seen  that  the  Commis¬ 
sion’s  findings  with  respect  to  the  grant  of  the  Richland, 
Inc.  application  are  inadequate  when  measured  by  the 
standards  of  the  cases  cited  in  appellant’s  brief  and  there 
is  no  indication  that  any  consideration  was  given  to  the 
past  record  of  Richland,  Inc.  as  required  by  the  Commis¬ 
sion’s  Decision  of  October  2,  1944.  The  absence  of  any 
direct  comment  on  these  points  by  appellee  in  its  brief, 
further  demonstrates  the  reluctance  of  the  Commission 
to  join  issue  with  this  appellant  upon  the  legal  deficiencies 
of  its  decision  and  shows  the  obvious  attempt  of  the  ap- 
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pellee  to  evade  the  attacks  made  upon  the  illegal  methods 
to  which  this  appellant  has  been  subjected.  i 

Further  defects  in  the  Commission’s  Brief  and  the  argu-j 
ment  contained  therein  all  shown  by  the  Commission’s! 
resort  to  unsupported  broad  generalities. 

On  pages  9  and  10  of  the  Commission’s  Brief,  the  folT 
lowing  statement  is  made,  “The  Commission  found  that 
the  record  showed  the  Mansfield  Journal  Company  had' 
sought  to  suppress  competition  in  the  dissemination  of 
news  and  information  and  to  achieve  an  advertising  mo¬ 
nopoly  in  the  community  through  the  use  of  exclusive  ad¬ 
vertising  contracts”.  There  is  no  citation  to  the  record! 
to  support  this  statement.  In  fact,  as  shown  in  this  ap¬ 
pellant’s  brief,  Point  No.  5  (pages  31-47),  such  a  state¬ 
ment  by  the  Commission  is  directly  contrary  to  the  sub¬ 
stantial  evidence  contained  in  the  record  and  throughout 
appellant’s  discussion  of  this  particular  point,  numerous 
references  are  made  to  the  record  in  support  of  appellant’s  j 
position. 

On  page  12  of  the  Commission’s  Brief  we  find  the  state-  j 
ment  that  “This  determination  was  in  turn  based  on  find-  j 
ings  that  the  appellant  had  initially  solicited  opposition 
to  the  establishment  of  the  existing  radio  station  (App. 
163)”.  When  you  examine  the  reference  to  the  Joint  Ap¬ 
pendix  on  page  163,  it  is  found  that  this  is  not  a  citation  i 
to  the  record  but  a  citation  to  the  Commission’s  erroneous 
finding  in  its  own  Decision.  Such  a  statement  is  directly  i 
contrary  to  the  evidence  as  shown  by  the  complete  discus-  j 
sion  on  pages  40  and  41  of  appellant’s  brief. 

In  the  middle  of  page  11  of  the  Commission’s  Brief,  a  I 
paragraph  is  begun  which  is  concluded  on  page  12,  with 
a  statement  “The  evidence  in  the  record  to  support  these 
findings  and  conclusions  is  overwhelming”.  This  par¬ 
ticular  paragraph  contains  numerous  general  statements  j 
and  the  final  sentence  as  to  the  evidence  in  the  record  in  j 
support  thereof  is  entirely  devoid  of  any  citation  to  the 
record. 

In  the  paragraph  beginning  on  page  13,  the  second  sen-  i 
tence,  the  Commission  argues  as  follows,  “The  Commis- 
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sion’s  determination  that  a  grant  of  appellant’s  applica¬ 
tion  would  not  serve  the  public  interest  is  based  upon  the 
business  activities  of  appellant  in  relation  to  WMAN  and 
not  the  mere  sentiment  of  hostility  itself  which  appellant 
entertained.  These  activities  are  clearly  established  by 
the  record.”  Here  again,  no  reference  whatever  to  the 
record  is  made.  Such  a  statement  is  not  supported  by  the 
record,  therefore,  the  Commission  could  not  cite  the  record 
to  support  this  allegation. 

On  page  14  we  find  another  unsupported  statement,  “This 
evidence  presents  a  repeated  and  consistent  pattern  of 
coercion  by  appellant.”  Again,  no  reference  is  made  to 
the  record  to  support  such  a  statement. 

On  page  22  of  the  Commission’s  brief,  the  first  para¬ 
graph  under  Section  B,  the  first  sentence  states,  “The  au¬ 
thority  of  the  Commission  in  the  exercise  of  its  licensing 
powers  to  refuse  a  construction  permit  for  a  new  broadcast 
station  to  an  applicant  which,  like  the  present  appellant, 
has  been  shown  to  have  exerted  every  available  pressure 
at  its  disposal  to  prevent  the  only  existing  radio  station 
in  the  community  from  successfully  operating  in  the  pub¬ 
lic  interest,  and  which  would  admittedly  continue  and  in¬ 
tensify  such  course  of  conduct  if  it  received  a  license  to 
operate  its  own  station  is  not  open  to  serious  challenge.” 
In  the  first  place,  no  such  findings  is  contained  in  the  Com¬ 
mission’s  Decision.  Further,  such  a  statement  is  abso¬ 
lutely  contrary  to  the  record  and  has  been  challenged 
throughout  these  entire  proceedings  with  more  than  ade¬ 
quate  references  to  the  record.  The  Commission  has  failed 
to  support  such  an  argument  by  any  reference  to  the  record 
of  this  proceeding. 

On  page  30  we  find  the  following  statement  in  the  first 
paragraph  on  that  page.  1 1  The  record  before  the  Commis¬ 
sion  in  this  case  clearly  established  that  the  applicants 
had,  in  the  conduct  of  their  newspaper  business  and  in 
their  relations  with  Station  WMAN,  the  only  other  medium 
of  mass  communications  in  the  area,  engaged  in  prac¬ 
tices  adverse  to  the  public  interest  in  the  operation  of 
radio  stations.”  Here  is  another  statement  entirely  with- 
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out  support  by  the  record  and  the  Commission  again  omits 
citing  any  reference  to  the  record. 

Such  broad  generalities  as  the  statements  here  chal¬ 
lenged  are  characteristic  of  the  vague  and  indefinite  fashion 
by  which  the  Commission  attempts  to  justify  its  erroneous 
decision  in  this  case. 

The  dissenting  opinions  of  Commissioners  Jones  and 
Sterling  is  particularly  pertinent  because  this  appellant’s 
position  on  this  point  is  clearly  stated: 

“In  reaching  this  determination,  the  majority  ap¬ 
parently  accepted,  as  true,  testimony  given  by  a  num¬ 
ber  of  witnesses  who  appeared  in  opposition  to  the 
newspaper  applicants,  and  refused  to  give  any  credence 
to  the  testimony  of  witnesses  who  contradicted  that 
testimony.  We  cannot  conclude  that  such  opposition 
testimony  should  be  accepted  as  conclusive ,  although 
it  was  so  accepted  by  the  majority  and  in  the  main 
forms  the  basis  of  the  majority's  finding  that  these 
two  newspaper  companies  are  not  qualified  to  hold 
radio  station  licenses.  Particularly  is  this  true  when 
the  uncontroverted  evidence  shows  that  approximately 
54  advertisers  have  simultaneously  used  the  Mansr 
field  News- Journal  and  the  existing  radio  station  in 
Mansfield. 

•  *  *  •  *  •  i 

“Upon  the  entire  record  in  the  case  we  find  that 
no  specific  violations  of  law  or  regulations  upon  the 
part  of  those  two  newspapers  have  occurred  and  we 
believe  their  general  disqualifications  by  the  majority 
are  unsupported  by  this  record  and  unsupported  in 
law  ”  (App.  178-179)  (emphasis  supplied). 

i 

4.  The  Cases  Relied  on  in  Appellee’s  Brief  Are  Not  in 
Point  and  Do  Not  Support  the  Arguments  Advanced 
Therein. 

The  cases  cited  by  appellee  in  the  second  portion  of  its 
first  argument  beginning  on  page  22  of  its  brief  and  ex¬ 
tending  to  page  30  are  not  in  point  and  do  not  support  the 
arguments  advanced  therein.  Each  case  will  be  dealt 
with  separately  in  order  to  clearly  bring  out  that  appellee 
is  depending  upon  mere  dicta  and  illustrations  by  the  Court  • 
in  the  cases  cited. 
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Counsel  for  the  Commission  has  distorted  the  arguments 
advanced  by  the  appellant.  Appellant  has  not  argued 
that  the  Commission  does  not  have  authority  to  determine 
the  qualifications  of  an  applicant  for  a  radio  construction 
permit  or  license.  Neither  has  appellant  argued  that  be¬ 
cause  it  is  a  newspaper  the  Commission  may  not  look  into 
its  qualifications.  All  of  the  cases  cited  by  appellee  fall 
into  the  category  of  whether  the  Commission  has  authority 
to  look  into  the  qualifications  of  an  applicant.  The  Com¬ 
mission  has  therefore  misconstrued  the  question  before 
the  Court  which  is  Whether  the  Commission  Has  Abused 
Its  Statutory  Discretion  in  the  Present  Case.  Appellant 
maintains  that  it  has  done  so  and  has  previously  cited 
cases  in  its  brief.  It  will  now  show  that  the  cases  cited 
by  the  Commission  do  not  support  the  abuse  of  discretion 
which  is  charged  by  appellant. 

The  first  citation  on  page  23  of  appellee’s  brief  wherein 
the  quotation  is  made  from  the  Federal  Radio  Commission 
v.  Nelson  Brothers  Bond  and  Mortgage  Company,  289  U.  S. 
266,  285,  is  illustrative  of  the  distinction  which  this  appel¬ 
lant  strives  to  bring  to  the  attention  of  this  Court.  First, 
the  Commission  alleges  that  under  Sections  307,  308,  309 
and  319  of  the  Communications  Act,  its  powers  are  neces¬ 
sarily  broad.  The  Commission  carefully  avoided  the  state¬ 
ment  of  the  Court  with  respect  to  the  broadness  of  the 
public  convenience,  interest  or  necessity  prior  to  the  state¬ 
ment  quoted  in  appellee’s  brief.  The  Court  said  “This 
criterion  is  not  to  be  interpreted  as  setting  up  the  stand¬ 
ards  so  indefinite  as  to  confer  an  unlimited  power”.  The 
citation  of  this  case  by  the  Commission  is  not  in  point  be¬ 
cause  the  Court  declared  that  the  Commission  had  decided 
under  the  old  Davis  amendment  to  delete  an  existing  radio 
station  in  an  over  quota  state  and  to  reallocate  such  facility 
for  use  in  an  under  quota  state.  The  Court  at  various 
points  in  the  decision  relied  upon  the  direct  instructions 
from  the  Congress  to  “Carry  into  effect  the  equality  of 
broadcasting  service”  as  contemplated  by  law.  Thus,  the 
Nelson  Brother’s  case  is  not  in  point  as  cited  by  the  Com¬ 
mission.  It  does ,  however,  establish  the  principle  that  the 
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statutory  discretion  of  the  Commission  is  not  a  grant  by 
Congress  of  a  standard  so  indefinite  as  to  confer  an  un1 
limited  power  which  may  be  arbitrarily  abused  by  the 
Commission. 

The  appellee  on  page  23  of  its  brief  next  quotes  from 
the  Pottsville  ease  ( Federal  Communications  Commission 
v.  Pottsville  Broadcasting  Company,  309  U.  S.  134,  138). i 
The  purpose  of  the  quotation  set  forth  by  the  Commission 
is  evidentally  to  justify  its  extension  into  fields  over  which 
it  does  not  have  any  jurisdiction.  Such  is  not  the  situation: 
in  the  Pottsville  case.  .The  Court  of  Appeals  corrected  an 
error  of  law  in  the  Commission’s  decision.  Upon  remand 
by  the  Court  the  Commission  attempted  to  hear  the  re-: 
manded  Pottsville  applicant  along  with  others  who  had 
subsequently  filed  but  were  still  applicants  for  the  same; 
facilities  before  the  Commission.  The  appellant  in  the! 
Pottsville  case  then  applied  for  a  writ  of  mandamus  to  the 
Court  of  Appeals  wherein  it  had  obtained  a  reversal  of  the 
Commission’s  decision.  The  Court  issued  a  mandamus j 
requiring  the  Commission  to  comply  with  the  decision  it 
had  rendered.  The  Commission  petitioned  for  a  writ  of 
certiorari  to  the  Supreme  Court.  The  decision  of  the: 
Supreme  Court  is  best  illustrated  in  the  last  paragraph 
of  its  decision  when  it  says  “The  judgment  is  reversed,; 
with  the  directions  to  dissolve  the  writ  of  mandamus  and 
to  dismiss  respondent’s  petition”.  While  the  Supreme  j 
Court,  decided  in  the  Pottsville  case  that  the  Commission  j 
could  hear  the  earlier  applicant  who  had  maintained  a  | 
successful  appeal  on  the  prior  denial  of  its  application, 
along  with  subsequent  applicants  who  had  applied  for  the 
safe  facilities,  the  case  goes  much  further  but  not  along  j 
the  lines  which  the  Commission  has  cited  in  its  present  ; 
brief.  The  principal  point  in  the  Pottsville  case  is  that 
the  Court  of  Appeals  cannot  tell  the  Commission  exactly 
how  to  act  when  it  correct  questions  of  law  in  a  decision 
of  the  Commission.  Nowhere  in  the  Pottsville  case  are 
there  any  questions  involved  which  are  similar  to  the  ques¬ 
tions  herein  involved.  The  questions  in  the  Pottsville  case 
were  procedural  in  character  whereas  in  this  case  ,  there 
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are  questions  of  unlawful  usurpation  of  authority  and  ar¬ 
bitrary  extensions  of  discretion. 

Again  the  appellee  misconstrues  the  principal  point  in 
a  case  when  it  cites  Johnson  Broadcasting  Company  v.  Fed¬ 
eral  Communications  Commission,  decided  May  4,  1949, 
App.  D.  C.  ,175  F.  2nd  351.  In  this  case  the 
Commission  attempted  to  extend  the  administrative  dis¬ 
cretion  given  to  it  by  the  Congress.  The  favored  applicant 
had  sworn  to  the  application  before  the  engineering  report 
had  been  sworn  to  and  attached  to  the  application.  The 
Court  reviewed  the  case  and  reversed  the  Commission’s  de¬ 
cision  because  as  the  Court  said  it  was  without  authority 
to  waive  this  statutory  requirement  and  could  not  bring 
it  within  the  administrative  discretion  delegated  to  the 
Commission.  Thus,  the  Commission’s  discretion  was  not 
widened  but  was  narrowed  by  the  Court  when  it  said : 

“It  is  suggested  that  the  statutory  requirement  for 
an  affidavit  is  for  the  convenience  of  the  Commission 
and  that  the  Commission,  in  the  exercise  of  its  broad 
administrative  discretion,  may  waive  the  requirement. 
But  Congress  imposed  that  requirement  and  put  no 
qualification  in  it.  There  may  be  a  question  as  to 
what  the  requirement  means,  but  once  that  meaning  is 
ascertained  it  must  be  met.  The  Commission  has  no 
authority  to  waive  it.  Congress  did  not  leave  it  to  ad¬ 
ministrative  discretion.”  (emphasis  supplied) 

The  mere  fact  that  Justice  Prettyman  in  his  decision  set 
forth  some  of  the  essentials  of  procedure  and  comparison 
of  competing  applicants  does  not  in  the  least  broaden  the 
scope  of  the  Commission’s  discretion  into  fields  over  which 
it  has  no  jurisdiction.  On  the  contrary,  the  case  means 
that  the  Commission  cannot  arbitrarily  extend  its  discre¬ 
tion  into  fields  over  which  it  has  no  jurisdiction  and  which 
have  not  been  delegated  to  it  by  the  Congress. 

At  the  bottom  of  page  23  appellee  states  “the  only  sub¬ 
stantial  issue  involved  in  passing  upon  the  legality  of 
Commission  consideration  of  any  given  factor  or  set  of  cir¬ 
cumstances  in  determining  the  qualifications  of  an  appli¬ 
cant  is  the  question  whether  there  is  a  reasonable  rela- 
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tionship  between  such  factor  or  set  of  circumstances  and 
appellant’s  ability  to  own  and  operate  a  station  which 
would  serve  the  public  interest”,  (appellee’s  brief,  pages 
23-24)  It  is  submitted  that  this  is  a  true  statement  of  the 
Commission’s  position.  The  Commission  does  not  want 
any  limit  whatsoever  on  the  amount  of  discretion  it  may 
use  in  any  given  case.  If  this  statement  of  review  is  ac¬ 
cepted  by  the  Court  then  the  Court’s  jurisdiction  is  cur¬ 
tailed  even  on  questions  of  law.  This  is  illustrated  by  the 
Commission’s  position  in  the  Johnson  case  wherein  it  was 
urged  that  the  necessity  for  having  a  sworn  application 
presented  to  it  was  only  for  its  convenience  and  was  en¬ 
tirely  within  the  administrative  discretion  given  to  the! 
Commission  by  the  Congress.  As  has  been  cited  in  this 
appellant’s  brief,  such  is  not  the  case.  The  Supreme  Court 
correctly  stated  the  situation  in  the  Nelson  Brother’s  Bond 
and  Mortgage  Company  case  when  it  set  forth  that  the 
delegation  of  administrative  discretion  by  the  Congress; 
to  the  Commission  could  not  be  construed  to  be  a  limit-! 
less  extension  of  authority  which  would  be  arbitrarily 
abused  and  used  at  will  by  the  Commission.  ( Federal  Radio 
Commission  v.  Nelson  Brothers  Bond  and  Mortgage  Com-  i 
pony,  289  U.  S.  266,  285;  53  S.  Ct.  627) 

As  the  Commission  has  stated  in  its  brief  there  might 
be,  “any  given  factor  or  set  of  circumstances,”  which  ; 
bears  a  reasonable  relationship  to  that  applicant’s  ability  i 
to  own  and  operate  a  station  which  would  serve  the  public 
interest.  (Appellee’s  brief,  pages  23-24)  Could  the  Com-  ! 
mission  because  of  such  reasonable  relationship  as  a  result 
of  race,  creed  or  color  deny  the  application  of  such  an  ap¬ 
plicant?  From  the  reasoning  of  the  Commission  it  was  im¬ 
plied  it  could.  Likewise  in  the  instant  case  the  Commis¬ 
sion  attempted  to  deny  this  appellant’s  application  for  a  j 
radio  station  because  it  has  exercised  its  right  of  freedom  j 
of  the  press  and  proposes  to  continue  to  do  so.  Such  a  i 
flagrant  assumption  of  authority  and  abuse  of  discretion  i 
again  requires  this  Court  to  correct  errors  of  law  com¬ 
mitted  by  the  Commission  in  the  instant  decision  as  it  has 
done  in  others  not  only  cited  in  this  brief  but  in  appellant’s 
principal  brief  (10049,  10050,  10051). 
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The  reasoning  used  in  appellee’s  brief  is  fallacious  and 
unsound.  The  Commission  says  that  it  is  clear  that  the 
Commission  could  invade  the  Constitutional  rights  of  this 
appellant  in  the  examination  of  its  qualifications  and  there¬ 
by  deny  its  application  for  a  very  valuable  radio  license. 
The  Commission  is  here  attempting  to  teach  as  right  that 
which  it  desires  to  do.  The  three  cases  just  previously 
cited.  Nelson  Brothers ,  Pottsville  and  Johnson  Broadcat- 
ing  Company,  do  not  enlarge  the  Commission’s  jurisdic¬ 
tion  over  matters  at  issue  in  the  instant  case.  As  has  been 
previously  pointed  out,  the  Supreme  Court,  in  the  Nelson 
Brother’s  Bond  and  Mortgage  case,  was  careful  to  set 
forth  that  the  broad  statutory  power  of  discretion  vested 
in  the  Commission  could  not  be  construed  so  as  to  create 
an  arbitrary  grant  of  power.  In  the  Johnson  Broadcasting 
Company  case  this  Court  refused  to  let  the  Commission 
disobey  the  statutory  mandate  for  its  convenience  while 
in  the  Pottsville  case  the  Supreme  Court,  in  effect,  de¬ 
cided  that  this  Court  of  Appeals  could  not  dictate  the  pro¬ 
cedure  to  be  followed  by  the  Commission  when  the  Court 
corrected  an  error  of  law  in  the  Commission’s  decision. 

The  Commission  reasons  on  page  24  that  because  radio 
broadcasting  is  limited  by  the  necessity  for  a  license  in  a 
limited  radio  spectrum,  it  is  one  of  free  competition  as 
contrasted  to  the  public  utility  concept  of  a  limited  but 
regulated  monopoly.  And,  further,  because  it  is  the  duty 
of  the  Commission  to  afford  a  second  service  in  any  com¬ 
munity,  secondarily  to  the  Commission’s  normal  objective 
of  providing  initial  service,  that  the  Commission  can  dic¬ 
tate  and  determine  the  type  of  competition  that  should 
exist  in  a  community  between  radio  stations.  This  type 
of  sophistry  in  logic  is  easily  recognizable.  On  page  24 
of  the  brief  appellee  illustrates  the  objective  to  be  ob¬ 
tained,  i.e.,  the  determination  of  the  type  of  competition 
that  should  exist  between  broadcasters  in  a  given  com¬ 
munity,  whereas  the  cases  in  support  of  the  premises 
stated  do  not  support  this  theory. 

In  support  of  this  last  theory  enunciated  by  the  Com¬ 
mission,  appellee  cites  the  Sanders  Brothers  case,  the 
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Easton  Publishing  case,  the  Sky  Way  Broadcasting  case 
and  the  Radio  Cincinnati  case.  None  of  these  cases  are 
in  point  or  in  support  of  the  theory  advanced  by  the  Com¬ 
mission.  There  were  three  holdings  in  the  Sanders  Brothers 
case  by  the  Supreme  Court  as  follows:  First,  “resulting 
econmic  injury  to  a  rival  station  is  not  in  and  of  itself, 
and  apart  from  considerations  of  public  convenience,  in¬ 
terest  or  necessity,  an  element  the  petitioner  must  weigh 
and  as  to  which  it  must  make  findings  in  passing  on  an 
application  for  a  broadcasting  license.”;  secondly,  “be¬ 
cause  the  licensee  of  a  station  cannot  resist  the  grant  of 
a  license  to  another,  on  the  ground  that  the  resulting  com¬ 
petition  may  work  economic  injury  to  him,  he  has  no 
standing  to  appeal  from  an  order  of  the  Commission  grant¬ 
ing  the  application.”;  third,  “the  findings  and  grounds 
of  decision  set  forth  by  the  Commission  discloses  that  the 
findings  were  sufficient  to  comply  with  the  requirements 
of  the  Act  in  respect  of  the  public  interest,  convenience 
or  necessity  involved  in  the  issue  of  the  permit.”  Under 
the  first  point  the  Supreme  Court  did  discuss  economic 
questions,  but  in  so  doing,  set  forth  limitations  on  the 
Commission’s  statutory  discretion,  to  wit,  “The  Commis¬ 
sion  is  given  no  supervisory  control  of  the  programs,  of 
business  management  or  of  policy”;  “Congress  intended 
to  leave  competition  in  the  business  of  broadcasting  where 
it  found  it,  to  permit  a  licensee  who  was  not  interf erring 
electrically  with  other  broadcasters  to  survive  or  succumb 
according  to  his  ability  to  make  his  programs  attractive 
to  the  public”  (FCC  v.  Sanders  Bros.  Radio  Station,  309 
U.  S.  470,  475;  60  S.  Ct.  693).  Thus,  the  Sanders  Brothers 
case  is  not  in  point  with  the  instant  case  in  that  it  does 
not  permit  the  Commission  to  extend  its  jurisdiction  over 
matters  not  within  its  control  in  an  arbitrary  and  capricious 
manner  as  it  has  done  in  the  instant  case. 

In  the  Easton  Publishing  Company  case  the  Commission 
attempted  to  draw  conclusions  which  were  not  properly 
supported  by  findings  and  the  Court  remanded  the  case 
for  further  proceedings.  The  essence  of  the  case  is  ex¬ 
pressed  in  this  Court’s  language  as  follows:  “Therefore, 
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we  cannot  tell  whether  the  conclusion  of  greater  need  at 
Allentown  and  the  award  to  intervenor  were  or  were  not 
arbitrary.  The  case  must,  therefore,  be  remanded  for 
findings  upon  this  phase.”  ( Easton  Publishing  Co.  v. 
F.C.C.y  Decided  May  4,  1949).  Also,  this  case  is  not  in 
point  because  the  Court  again  curtailed  the  exercise  of 
discretion  by  the  Commission  in  a  manner  which  the  Court 
said  was  erroneous  and  would  not  permit  the  Commission 
to  short-circuit  its  statutory  requirement  of  making  basic 
findings  before  reaching  a  conclusion.  The  case  does  not 
in  any  wise  extend  the  statutory  discretion  vested  in  the 
Commission  or  permit  it  to  exercise  the  arbitrary  assump¬ 
tion  of  authority  which  it  has  undertaken  in  the  instant 
case. 

In  both  the  Sky  Way  Broadcasting  Corporation  and  the 
Radio  Cincinnati  cases,  the  same  questions  were  controlling 
i.e.,  the  mandate  in  Section  307(b)  of  the  Communications 
Act.  Both  decisions  of  the  Commission  were  in  the  light 
of  this  mandate  and  the  Commission  preferred  an  appli¬ 
cant  in  each  which  was  located  in  an  area  wherein  the 
equalization  provisions  of  Section  307(b)  governed  the  de¬ 
cision  of  the  Commission.  Thus,  neither  of  these  cases  are 
in  point.  This  Court  did  not  extend  the  discretion  of  the 
Commission  in  either  case  but  in  both  cases  held  that  this 
provision  of  the  act  required  the  Commission  to  decide  the 
way  that  it  did.  By  no  stretch  of  the  imagination  can  it 
be  said  that  the  Court  enlarged  the  discretion  of  the  Com¬ 
mission  and  permitted  it  to  go  into  other  fields  which  were 
not  specifically  delegated  to  it  in  the  Communication  Act. 
These  cases  are  entirely  distinguishable  from  the  instant 
case.  There  is  no  question  of  the  application  of  Section 
307(b)  in  the  instant  case.  The  questions  here  presented 
are  w’hether  the  Commission  may  extend  its  jurisdiction 
over  fields  not  specifically  delegated  to  it. 

Appellant  has  charged  and  alleged  in  its  brief  that  the 
Commission’s  decision  in  this  case  is  a  manifestation  of 
self-generated  authority  which  attempts  to  extend  its  regu¬ 
lation  into  fields  neither  expressly  nor  impliedly  delegated 
to  it  by  the  Communications  Act  of  1934.  In  so  doing,  the 
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Commission  transgressed  the  constitutional  guarantee  in¬ 
herently  residing  in  this  appellant  as  an  individual.  This: 
desire  to  arbitrarily  extend  the  power  of  the  Commission 
into  fields  over  which  it  has  no  jurisdiction  is  clearly  mani¬ 
fested  in  the  voluntarily  announced  definition  of  the  only 
competition  that  may  exist  between  broadcast  stations  in 
the  same  area  when  operating  in  the  public  interest,  to  wit, 
“But  such  competition  between  stations  in  the  same  com¬ 
munity  serves  a  public  function  and  can  be  said  to  be  in 
the  public  interest  only  to  the  extent  that  the  stations 
compete  with  one  another  for  the  attention  of  the  radio 
audience  of  the  community  through  the  presentation  of 
varying  programs ”  (Appellee’s  brief,  page  24)  (emplasis 
supplied).  This  definition  does  not  come  from  the  Com¬ 
mission ’s  decision  in  the  instant  case.  It  certainly  is  not! 
an  issue  herein.  It  is  contrary  to  the  decision  of  the  Su¬ 
preme  Court  in  the  Sander  Brothers  (309  U.  S.  470,  475) 
case  wherein  the  Court  said,  “But  the  act  does  not  essay 
to  regulate  the  business  of  the  licensee.  The  Commission  is 
given  no  supervisory  control  of  the  programs,  business; 
management  or  policies.  .  .  .  Congress  intended  to  leave 
competition  in  the  business  of  broadcasting  where  it  found 
it”.  Thus,  it  must  be  considered  as  an  expression  from 
the  heart  and  not  from  the  mouth.  It  is  a  manifestation 
of  the  Commission’s  desire  to  extend  its  regulation  over 
Constitutionally  exempt  activities  and  to  dictate  by  un¬ 
necessary  and  unsolicited  definition  what  type  of  compe¬ 
tition  the  Commission  desires  in  the  broadcasting  field. 
If  competition  for  the  listening  audience  is  the  only  form 
of  competition  in  the  public  interest  that  may  exist  be¬ 
tween  stations  in  the  same  area  and  there  must  be  at  least 
half  of  the  broadcast  stations  in  existence  today  which 
are  competing  on  basis  other  than  that  contained  in  this 
definition.  This  limited  definition  of  the  only  type  of 
competition  that  is  in  the  public  interest  is  a  blow  at  the 
very  heart  of  the  broadcast  industry  in  this  country.  It 
is  a  matter  of  common  knowledge  that  broadcasters  today 
are  competing  for  the  advertising  dollar  which  makes  the 
programs  possible.  Yet,  under  the  definition  given  such 


i 


32 


competition  is  not  in  the  public  interest.  The  Commis¬ 
sion  has  thus  ventured  a  voluntary  definition  which  is  not 
derived  from  any  Court’s  decision  relative  thereto  or 
from  its  own  rules  and  regulations  or  from  the  Communi¬ 
cations  Act  itself.  It  has  been  said  that,  “Power  is  a  heady 
tiling”.  The  arbitrary  use  of  delegated  authority  and 
power  has  been  consistently  condemned  by  our  Courts  in 
many  fields.  ( Federal  Radio  Commission  v.  Nelson  Bros. 
Bond  and  Mortgage  Company,  289  U.  S.  266,  285,  53  S.  Ct. 
627 ;  F.  C.  C.  v.  PottsvUle  Broadcasting  Company,  309  U.  S. 
134,  138;  National  Broadcasting  Company  v.  U.  S.,  319 
U.  S.  190,  216).  This  voluntary  definition  of  the  only  form 
of  competition  that  is  in  the  public  interest  in  radio  broad¬ 
casting,  becomes  even  more  obnoxious  when  it  is  used  to 
define  the  basis  for  the  denial  of  a  license  as  used  by  the 
Commission  in  its  brief. 

At  the  bottom  of  page  24  and  at  the  top  of  page  25, 
appellee  states  that  appellant  is  unwilling  to  compete  on 
the  terms  enuncited  in  this  voluntary  definition  of  the  only 
type  of  competition  in  broadcasting  that  is  in  the  public 
interest,  that  is  solely  for  the  attention  of  the  radio  audi¬ 
ence,  is  entirely  without  foundation.  Since  this  is  the  first 
instance  wherein  appellant  or  counsel  have  been  advised  of 
the  only  type  of  competition  that  is  in  the  public  interest 
in  radio  broadcasting,  it  could  not  have  been  willing  or 
unwilling  to  compete  on  such  terms.  This  definition  is  not 
found  in  the  literature  of  the  art,  the  decisions  of  the 
Commission,  its  regulations,  the  Communications  Act  of 
1934  or  the  decisions  of  the  Courts  interpreting  the  same. 
Enunciated  as  it  is  at  this  time,  it  can  only  be  for  the  pur¬ 
pose  of  justifying  that  “heady  thing  called  power”  which 
is  to  be  used  in  an  arbitrary  manner  and  justify  the  exist¬ 
ence  of  self  generated  authority  and  power. 

Appellant’s  witness,  Samuel  Horvitz,  testified  that  ap¬ 
pellant’s  radio  station  would  be  subject  to  the  rules  and 
regulations  of  the  Commission  governing  its  operation 
which  rules  do  not  affect  or  control  the  operation  of  ap¬ 
pellant’s  newspaper  (9817  R.  785).  This  testimony  is  un¬ 
contradicted  but  is  not  found  either  in  the  Commission’s 
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Findings,  its  Conclusions  and  Decisions  or  in  appellee’s 
brief.  j 

The  Commission,  in  its  brief  on  page  25  has  argued  that 
because  of  the  language  of  Section  303  of  the  Act  em¬ 
powering  the  Commission  to  encourage  the  larger  and  more 
effective  use  of  radio  in  the  public  interest,  by  inference 
it  is  given  authority  to  regulate  and  prevent  a  complete 
local  monopoly  over  the  media  of  mass  communication. 
It  cites  in  support  of  this  theory  the  language  of  the  Su¬ 
preme  Court  in  the  case  of  the  National  Broadcasting 
Company  v.  United  States,  319  U.  S.  190.  There  is  a  vast 
distinction  between  the  National  Broadcasting  Company 
case  and  the  instant  case.  The  facts  are  entirely  different. 
Insofar  as  monopoly  was  concerned  in  that  case,  it  did 
not  concern  the  Commission’s  jurisdiction  over  the  vari¬ 
ous  media  of  mass  communication.  On  the  contrary,  the 
essence  of  the  facts  in  that  case  were  that  broadcast  sta-  j 
tions  had  by  contract  optioned  a  major  portion  of  their  op-j 
era  ting  time  to  the  networks  so  that  the  stations  had,  in  | 
effect,  relinquished  control  over  a  major  portion  of  their  I 
operating  time.  No  such  question  is  involved  here.  It  is  I 
true  that  the  opinion  cited  in  the  Commission’s  brief  on 
page  25  illustrates  and  discusses  some  questions  of  mo¬ 
nopoly  but  by  no  stretch  of  the  imagination  can  it  be  said  j 
that  the  Court  was  passing  upon  that  particular  issue.  The 
facts  in  this  case  are  different  from  the  facts  set  forth  in 
the  illustration  cited  by  the  Commission  on  page  25.  The 
two,  therefore,  are  not  synonymous,  parallel  or  otherwise 
related.  There  are  no  contracts  here  which  involve  97%  I 
of  the  station’s  time,  and  the  Commission  was  not  called 
upon  to  determine  the  validity  of  such  contracts.  They 
were  admitted.  Here  the  question  at  issue  is  whether  or ; 
not  the  Commission  is  empowered  to  determine  what  is  an  j 
“exclusive  contract”.  Appellant  has  shown  that  there 
are  no  exclusive  contracts  with  it’s  newspaper  and  as  set 
forth  in  its  brief  none  have  been  attempted.  All  of  the  j 
controlling  facts  in  the  socalled  network  case,  were  ad- j 
mitted.  The  contracts  which  the  regulations  of  the  Com¬ 
mission  attempted  to  prevent  were  the  results  of  stations 
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in  operation  in  the  field  in  which  the  Commission  has  juris¬ 
diction,  i.e.,  broadcasting.  In  the  instant  case,  the  actions 
and  situations  relied  upon  by  the  Commission  occur  in  the 
operation  of  an  entirely  different  line  of  business,  i.e.,  the 
operation  of  a  newspaper.  The  National  Broadcasting 
Company  case  did  not  in  any  way  extend  the  jurisdiction  of 
the  Commission  into  fields  other  than  radio  broadcasting. 
The  Supreme  Court  merely  upheld  the  right  of  the  Com¬ 
mission  to  issue  regulations  to  prevent  radio  stations  from 
entering  into  contracts  with  networks  which  would  limit 
their  own  operation  and  surrender  certain  rights  to  the  net¬ 
works.  Thus,  the  National  Broadcasting  Company  case 
and  the  case  at  bar  are  not  in  point,  are  not  synonymous, 
or  otherwise  applicable. 

Again  on  page  26  of  the  appellee’s  brief,  the  findings 
and  conclusions  contained  in  the  decision  of  the  Commis¬ 
sion  in  this  case  and  the  points  involved  in  the  two  cases 
cited  in  footnote  12  are  misconstrued.  The  Commission 
has  in  its  decision  improperly  imputed  a  crime,  that  is  mo¬ 
nopoly,  to  appellant,  and  has  criticized  and  attempted  to 
penalize  appellant  for  exercising  its  legal  right  to  accept 
or  refuse  any  type  of  advertising  that  it  may  desire  in  the 
operation  of  its  newspaper.  {In  re  Wold,  50  F.  2nd  254, 
(E.  D.  Mich.  1931) ;  Schuck  v.  Carroll  Daily  Herald,  215 
Iowa  1276,  247  N.  W.  813,  87  A.  L.  R.  975  (1933) ;  Chronicle 
and  Gazette  Pub.  Co.  v.  Attorney  General,  48  Atl.  2nd  478 
(1946).  ( Lake  County  v.  Lake  County  Publ.  and  Printing 
Co.,  280  Ill.  243, 117  N.  E.  452  (1917) ) ;  Belleville  Advocate 
Printing  Co.  v.  St.  Clair  County ,  336  HI.  359,  168  N.  E.  312 
(1929) ;  Mack  v.  Costello,  32  S.  D.  511,  143  N  W.  940,  Ann. 
Cas.  1919- A,  384  (1913).  This  is  not  a  crude  method  of 
eliminating  competition  in  radio  as  described  by  the  Su¬ 
preme  Court  in  the  National  Broadcasting  Company  case. 
It  is  the  exercise  of  a  legal  right  by  this  appellant.  Appellee 
states  that  there  can  be  no  question  as  to  consideration  of 
the  conduct  of  an  applicant.  The  Commission  may  con¬ 
sider  the  qualifications  of  an  applicant,  but  there  is  a 
limit  as  to  how  far  it  may  go  in  branding  an  applicant  in 
fields  over  which  it  has  on  jurisdiction  as  it  has  done  in 
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this  case.  The  Commission  can  make  mistakes  in  its  de¬ 
cisions  as  to  what  is  the  law  governing  circumstances  in  a 
given  case  as  it  did  in  the  first  Pottsville  case  when  this 
Court  remanded  it  to  the  Commission  to  correct  its  inter¬ 
pretation  of  the  law  in  Pennsylvania.  The  law  on  this 
point  in  the  State  of  Ohio  is  clearly  stated  in  the  case 
of  The  Firestone  Park  Amusement  Company,  Inc.  et  al.  v. 
The  Beacon  Journal  Publishing  Company  (Court  of  Com-! 
mon  Pleas,  Summit  County,  130,  986)  that: 

“The  publishing  of  a  newspaper  is  a  private  enter-: 
prise,  the  publishers  are  free  to  contract  or  to  refuse! 
to  contract  and  to  deal  with  whom  they  please,  until 
the  legislature  changes  the  character  of  their  business.! 
They  may  publish  whatever  advertisements  they  deem ! 
to  be  in  their  best  interest  and  the  conduct  of  their! 
business  and  they  may  refuse  to  publish  whatever  ad- ; 
vertisements  they  do  not  desire  to  publish.  Since  they  j 
are  not  touched  with  a  legal  public  use,  this  Court  has ; 
no  authority  to  declare  its  so  touched  with  the  public: 
use.” 

This  same  view  is  held  throughout  most  of  the  states 
which  follow  a  similar  ruling  in  the  case  of  Schuck  v.  Car-  j 
roll  Daily  Herald,  215  Iowa  1276,  247  N.  W.  813,  87  A.  L.  R.  | 
975  (1933). 

In  footnote  12  on  page  26  of  the  appellee’s  brief,  two! 
cases  are  cited  and  the  Commission  states  the  authority  of 
the  Commission  to  consider  just  such  matters  has  been 
specifically  upheld.  Plains  Radio  Broadcasting  Company 
v.  Federal  Communications  Commission,  175  F.  2nd  259; 
Cf.  National  Broadcasting  Company  v.  U.  S.,  319  U.  S.  190,  j 
217,  230  (supra).  Appellee  states  that  these  two  cases  hold  I 
that  the  Commission  has  control  over  the  media  of  mass  j 
communications  and  has  jurisdiction  to  consider  appellant’s  j 
“intention  and  desire  to  drive  out  the  competing  broad-  j 
cast  station  and  secure  a  local  monopoly  in  the  field  of  news 
dissemination”.  Neither  of  these  cases  are  in  point  and 
neither  give  the  Commission  jurisdictional  control  over  all 
forms  of  mass  communication  or  what  determination  the 
Commission  may  make  on  matters  which  are  not  specifically  ; 


36 


within  its  jurisdiction  to  determine.  Here  again  appellee 
misconstrues  the  points  at  issue. 

In  its  brief  in  footnote  12  on  page  26,  appellee  states 
that  its  authority  to  consider  such  matters  as  the  control 
over  the  media  of  mass  communication  is  upheld  in  the 
case  of  Plains  Radio  Broadcasting  Company  v.  F.  C .  C.,  175 
Fed.  2nd  359.  This  is  a  case  in  which  the  Commission  was 
reversed  for  lack  of  findings  on  this  question.  The  Court, 
in  stating  the  points  involved  in  this  case,  did  not  raise  or 
decide  the  question  of  jurisdiction  over  these  matters.  The 
Court  merely  found  that  the  Commission  had  considered 
certain  factors  relative  to  one  applicant  but  had  not  given 
any  consideration  on  the  same  factors  with  respect  to  the 
other  applicant  and,  therefore,  the  Court  could  not  tell 
upon  what  the  Commission’s  basic  reasoning  rested.  This 
Court  merely  stated  that  when  the  Commission  considered 
the  maintenance  of  competition  in  the  dissemination  of 
news,  “the  Commission  cannot  select  the  one  fact  that 
one  applicant  is  the  owner  of  the  town’s  only  newspaper 
and  ignore  the  fact  that  the  other  applicant  is  directly  re¬ 
lated  to  several  newspapers  and  radio  stations  in  the  same 
general  section  of  the  country”.  The  next  sentence  of  the 
Court  is  most  pertinent  and  enlightening.  The  Court  did 
not  refer  to  control  over  the  media  of  mass  communications 
and  say  this  was  in  the  jurisdiction  of  the  Commission. 
It  did  state  as  follows:  “A  concentration  of  news  dissemi¬ 
nation  by  a  chain  of  STATIONS  over  an  area  would  seem 
to  use  to  be  a  factor  in  a  comparative  evaluation  from  the 
standpoint  of  competition  in  news  dissemination”,  (em¬ 
phasis  supplied).  There  is  quite  a  distinction  between  the 
question  of  considering  whether  an  individual  who  is  a 
licensee  or  is  connected  with  such  a  large  number  of  licen¬ 
sees  that  there  is  no  resulting  competition  in  the  dissemi¬ 
nation  of  news  and  the  questions  here  at  issue.  The  ques¬ 
tion  here  is  whether  or  not  the  Commission  can  penalize 
and  deny  a  newspaper  applicant  for  failing  to  publish 
what  the  Commission  believes  to  be  “legitimate  news”  and 
exercising  its  right  to  accept  or  refuse  advertising  when 
the  Commission  considers  the  qualifications  of  this  appli- 
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cant.  Appellant  maintains  that  there  is  a  vast  distinction 
between  the  two  questions.  The  function  that  a  radio 
station  performs  in  the  exercise  of  fulfilling  the  require¬ 
ments  of  public  interest,  convenience  and  necessity  is  an 
entirely  different  function  from  that  performed  by  other 
media  engaged  in  the  dissemination  of  news  and  informa¬ 
tion  in  a  community.  Could  the  Commission  deny  an 
otherwise  qualified  applicant  in  a  community  simply  be¬ 
cause  there  were  sufficient  newspapers  and  other  media  in 
that  community  to  furnish  adequate  news  and  advertising 
facilities?  Appellant  believes  and  urges  that  the  Com¬ 
mission  has  no  such  jurisdiction.  The  functions  of  the 
two  enterprises  are  entirely  different  and  had  Congress 
intended  to  give  the  Commission  such  jurisdiction  or  per¬ 
mit  it  to  exercise  authority  over  this  broad  field,  it  would 
have  at  least  impliedly  suggested  same.  The  broad  phrase 
of  public  interest,  convenience  and  necessity  cannot  be  ar¬ 
bitrarily  extended  beyond  the  limits  intended  by  Congress. 
As  was  said  in  the  Nelson  Brothers  case  (ibid)  it  cannot  be 
extended  so  as  to  create  a  grant  of  absolute  power. 

In  the  next  case  cited  by  the  Commission  on  page  26  of 
its  brief  is  Mester  v.  United  States ,  70  F.  Suppl.  118,  a/- 
firmed ,  332  U.  S.  749.  The  Mester  case  cited  by  the  Com¬ 
mission  is  not  in  point  with  the  instant  case  as  there  are 
several  basic  distinctions  between  that  case  and  the  in¬ 
stant  case.  The  statement  of  the  case  by  the  Commissioii 
in  the  sentence  beginning  on  page  26  and  continuing  on 
page  27  differentiates  the  Mester  case  from  the  instant  case, 
case.  These  distinctions  are  herewith  enumerated  in  order 
to  set  forth  how  different  the  Mester  case  is  from  the  im 
stant  case.  I 

1.  In  the  Mester  case  the  facts  before  the  Court  were  not 
in  dispute.  Mester  himself  admitted  on  the  witness  stand 
the  guilt  of  the  violations  complained  of  even  though  he 
was  evasive  in  so  doing.  In  the  instant  case  the  question 
before  this  Court  is  as  to  the  sufficiency  of  the  evidence 
of  a  determination  of  law  violation  even  by  a  proper  body 
much  less  by  the  Commission  which  has  no  jurisdiction 
over  the  questions  involved.  j 

I 
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2.  As  was  recited  by  the  Court,  Murray  Mester  obviously 
attempted  to  conceal  and  misrepresent  the  difficulties  with 
the  Government  bodies  adverted  to.  In  the  instant  case 
there  is  no  charge  even  on  the  part  of  the  Commission 
that  the  principal  witnesses  for  this  appellant  misrepre¬ 
sented  or  attempted  to  conceal  the  facts  in  connection  with 
the  purported  violations  charged  by  the  Commission. 

3.  There  were  no  questions  of  interpretation  of  the 
applicable  law  governing  the  illegal  acts  in  the  Mester 
ease.  The  various  governmental  bodies  having  jurisdic¬ 
tion  over  the  matters  in  question  had  made  determination 
of  the  violations  involved  and  Mester  had  submitted  him¬ 
self  thereto.  In  the  instant  case,  the  Communications  Com¬ 
mission  attempts  to  usurp  the  authority  of  the  Courts  and 
the  Federal  Trade  Commission  in  making  determinations 
of  violations  of  law  and,  therefore,  found  that  appellant 
was  not  qualified  to  receive  a  radio  license.  There  is  quite 
a  distinction  between  the  Federal  Trade  Commission  or 
other  governmental  bodies  having  made  proper  determina¬ 
tions  of  violation  of  law  against  an  individual  and  where 
this  Commission  itself  attempts  to  make  conclusions  that 
such  violations  have  occurred  and,  therefore,  finds  this 
appellant  unqualified  to  receive  a  radio  station  license. 

4.  The  determination  of  guilt  of  violations  of  law  made 
by  proper  governmental  bodies  having  proper  jurisdiction 
thereof  as  in  the  Mester  case,  gives  such  findings  by  these 
bodies  the  full  force  and  effect  of  law,  whereas  in  the  in¬ 
stant  case  the  determinations  by  the  Federal  Communica¬ 
tions  Commission  do  not  have  the  force  and  effect  of  law 
and  are  merely  an  arbitrarily  and  capricious  assumption 
of  power  by  the  Commission  over  matters  not  within  its 
jurisdiction.  The  Commission  was  required  to  take  into 
account  the  violations  in  the  Mester  case.  In  the  instant 
case,  however,  the  Commission  attempts  to  substitute  its 
conclusions  for  a  proper  decision  made  by  a  proper  govern¬ 
mental  body  having  jurisdiction  over  the  matters  in  ques¬ 
tion.  If  the  Commission  is  empowered  to  do  this  then  its 
power  to  make  findings  with  respect  to  the  qualifications  of 
an  applicant  and  conclusions  of  law  in  regard  thereto  are 


39 


limitless  and  contrary  to  the  Supreme  Court’s  definition  of 
public  interest,  convenience  and  necessity  in  the  Nelson 
Brother’s  Bond  and  Mortgage  Company  case.  Such  a  grant 
of  power  would  in  and  of  itself  be  unconstitutional  as  the 
Congress  is  not  empowered  to  delegate  to  the  Commission 
an  unlimited  power  to  be  used  in  any  arbitrary  manner  aS 
it  may  see  fit. 

Thus,  the  M ester  case  and  the  instant  case  are  not 
parallel.  In  fact,  the  Mester  case  throws  no  light  on  the 
instant  case.  The  mere  fact  that  the  Court  upheld  the 
Commission  in  the  Mester  case  in  taking  into  account  law 
violations  by  the  applicant  does  not  in  anywise  create  the 
power  within  the  Commission  to  make  determinations  of 
violations  of  law  by  an  applicant  and,  therefore,  disqualify 
him.  Neither  does  the  Mester  case  in  anywise  empower 
the  Commission  to  penalize  an  applicant  for  having  exer¬ 
cised  its  constitutional  guarantees. 

The  Commission  next  cites  Ma-King  Products  Company 
v.  Blair,  271  U.  S.  479.  This  case  also  is  not  in  point  and 
does  not  in  anywise  touch  upon  the  questions  in  the  in¬ 
stant  case.  In  the  Ma-King  case,  the  Commissioner  of  In* 
ternal  Revenue  under  the  National  Prohibition  Act,  re¬ 
fused  to  grant  a  permit  for  the  manufacture  of  alcohol  to 
an  individual  because  the  business  associations  of  the  ap¬ 
plicant  had  been  with  men  whose  conduct  had  already  in¬ 
vited  prohibition  prosecutions  against  them.  Title  2  of 
the  Prohibition  Act  provided  that  the  provisions  of  that 
act  should  be  liberally  construed  so  that  the  use  of  intoxi¬ 
cating  liquor  as  a  beverage  may  be  prevented.  The  Court 
held  that  the  findings  of  the  Commissioner,  after  a  hear¬ 
ing,  were  proper  in  that  the  associations  and  business  com 
nections  of  the  principal  officers  were  such  that  the  Com¬ 
missioner  had  ample  ground  for  declining  to  issue  the  per¬ 
mit.  There  are  no  such  questions  involved  in  the  instant 
case.  The  record  is  completely  devoid  of  any  evidence 
showing  that  the  business  associations  of  this  appellant 
are  such  as  to  influence  its  actions  in  such  a  way  as  to 
cause  an  improper  operation  of  the  station.  Neither  does 
the  record  in  this  case  reflect  that  the  business  associates 
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of  this  applicanffit  are  guilty  of  any  law  violations.  The 
distinction  between  the  Ma-King  case  and  the  instant  case 
is  therefore  clear  and  the  Ma-King  case  does  not  support 
the  Commission’s  position. 

On  page  27  the  Commission  states  that  appellant  argues 
that  because  it  owns  a  newspaper,  the  Commission’s  ordi¬ 
nary  powers  to  consider  a  new  applicant’s  broadcasting 
activities  are  not  applicable  to  the  present  case.  This  ap¬ 
pellant  has  made  no  such  argument.  Counsel  for  appellee 
misconstrues  entirely  the  arguments  an  dreasoning  fol¬ 
lowed  by  this  appellant.  From  this  distorted  statement 
of  appellant’s  position  the  Commission  then  launches  into 
a  line  of  reasoning  which  is  entirely  irrelevant  to  the  issues 
in  this  case.  There  is  quite  a  distinction  between  saying 
that  the  Commission’s  ordinary  power  of  determining 
qualifications  do  not  apply  because  this  appellant  is  a 
newspaper  and  the  position  taken  by  this  appellant.  These 
ordinary  powers  of  the  Commission  do  not  create  an  un¬ 
limited  power  which  may  be  used  in  an  arbitrary  manner 
as  in  this  case  to  penalize  this  appellant  for  exercising  its 
constitutional  rights  and  to  make  determinations  of  law 
upon  matters  not  within  the  Commission’s  jurisdiction 
as:  “desire  to  stifle  fair  competition”;  “sought  to  suppress 
competition”;  “to  achieve  an  advertising  monopoly”; 
“competition  in  the  dissemination  of  news  and  information 
would  be  suppressed”,  and  others  in  the  conclusions  found 
in  its  decision,  J.  App.,  pages  171-177. 

The  Commission  seems  to  be  of  the  impression,  as  stated 
on  page  27  of  its  brief,  that  because  an  applicant  for  a  radio 
license  owns  and  operates  a  newspaper,  such  applicant  is 
deprived  of  its  constitutional  guarantees  when  it  appears 
before  the  Commission.  This  is  an  example  of  the  arbi¬ 
trary  and  capricious  assumption  of  jurisdiction  by  the 
Commission  in  the  instant  case.  Appellant  has  not  argued 
that  it  is  exempted  from  the  general  requirements  of  law 
simply  because  it  is  a  newspaper  publisher.  This  ques¬ 
tion  is  not  at  issue  before  the  Court.  The  questions  at 
issue  before  the  Court  are  entirely  different  from  those 
stated  by  the  Commission.  One  principal  question  is, 
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to  what  extent  the  Commission  may  brand  an  applicant 
simply  because  its  business  policies  do  not  coincide  with 
the  extra-legal  policies  of  the  Commission  in  that  this 
appellant  does  not  publish  what  the  Commission  believes 
to  be  “Legitimate  news”  about  station  WMAN. 

In  the  light  of  this  reasoning,  appellee  next  cites  Asso~ 
dated  Press  v.  National  Labor  Relations  Board ,  301  U.  S. 
103  and  Assodated  Press  v.  United  States,  326  U.  S.  1  (Ap¬ 
pellee  Brief,  page  28).  Neither  of  these  cases  justify  th4 
arbitrary  and  capricious  extension  of  authority  over  mat4 
ters  not  within  the  control  or  jurisdiction  of  the  Commis¬ 
sion.  Simply  because  the  National  Relations  Board  under 
the  National  Labor  Relations  Act  had  jurisdiction  over 
the  working  conditions  of  employees  of  the  Associated 
Press  the  Commission  attempts  to  state  that  it  may  deprive 
this  appellant  of  its  constitutional  guarantees  and  assume 
jurisdiction  over  matters  which  are  particularly  vested  ixi 
other  governmental  bodies  such  as  the  Courts  and  the  Fed¬ 
eral  Trade  Commission.  Such  is  not  the  case.  The  quo¬ 
tation  from  the  Assodated  Press  v.  United  States ,  326 

1 

U.  S.  1,  is  not  at  all  in  point.  In  this  case  the  Supreme 
Court  held  that  newspaper  publishers  could  not  combine 
in  such  a  way  as  to  prevent  other  publishers  from  coming 
into  the  field  and  having  the  right  to  use  the  service  of  the 
Associated  Press.  Such  is  not  the  case  at  bar.  The 
proper  tribunal  having  jurisdiction  over  the  matter  found 
that  the  by-laws  of  the  Associated  Press  was  a  violation 
of  the  Sherman  Anti-Trust  Act.  Has  any  proper  tribunal, 
in  the  instant  case,  found  that  this  appellant  has  sought  to 
“Stifle  fair  competition”,  sought  “to  achieve  an  advertis¬ 
ing  monopoly”  and  suppress  competition  in  the  dissemina¬ 
tion  of  news  and  information?  Certainly  not!  j 

In  neither  of  the  above-mentioned  Assodated  Press  cases 
is  the  Commission  empowered  to  determine  what  news  is 
“legitimate  news”  and  what  a  newspaper  should  or  should 
not  publish  in  the  interests  of  its  readers.  However,  in 
this  case,  the  Commission  assumes  that  it  has  this  power 
even  though  such  assumption  must  necessarily  arise  from 
its  own  self  generated  authority  over  such  matters. 
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In  fact,  the  Courts  have  taken  a  directly  opposite  view 
from  that  taken  by  the  Commission  with  regard  to  what 
a  newspaper  may  or  may  not  publish.  A  newspaper  can¬ 
not  be  compelled  by  statute  to  publish  a  finding  of  a  state 
governmental  body.  In  Commonwealth  v.  Boston  Tran¬ 
script  Company,  249  Massachusetts  477,  144  N.  E.  400,  a 
defendant  was  convicted  of  refusing  to  publish  a  finding 
of  the  Minimum  Wage  Commission  in  accordance  with  the 
requirement  of  a  Massachusetts  Statute.  On  appeal  the 
judgment  of  guilty  was  reversed.  The  decision  of  the  Su¬ 
preme  Court  of  Iowa  in  Schnuck  v.  Carroll  Daily  Herald, 
247  X.  W.  813,  87  A.  L.  R.  975,  is  that  of  the  majority 
holdings  in  the  United  States.  In  this  case,  the  Court 
holds:  “A  daily  newspaper,  even  though  it  is  the  only  one 
published  in  the  locality,  has  a  right  to  refuse  to  publish 
any  advertisement  as  it  may  see  fit,  even  though  the  ad¬ 
vertisement  is  a  proper  one”.  This  is  also  the  law  in  Ohio, 
(see  Firestone  Park  Amusement  Compa/ny,  Incorporated  v. 
The  Beacon  Journal  Publishing  Company,  supra). 

It  is  submitted  that  the  Commission  does  not  have  juris¬ 
diction  to  determine  that  which  a  newspaper  may  or  may 
not  publish,  even  though  this  newspaper  is  a  radio  station 
applicant.  The  Communications  Act  of  1934,  as  amended, 
does  not  grant  the  Commission  the  right  of  censorship. 
Section  326  of  the  Act  is  as  follows: 

“Nothing  in  this  act  shall  be  understood  or  con¬ 
strued  to  give  the  Commission  power  of  censorship 
over  radio  communications  or  signals  transmitted  by 
any  radio  station,  and  no  regulation  or  condition  shall 
be  promulgated  or  fixed  by  the  Commission  which  shall 
interfere  with  the  right  of  free  speech  by  means  of 
radio  communication.” 

With  the  Communications  Act  specifically  prohibiting 
abridgment  of  freedom  of  speech  over  radio  broadcasting, 
certainly  the  Commission  cannot  assume  that  it  has  the 
authority  to  censor  a  newspaper  applicant  as  it  has  done 
in  the  instant  case.  The  First  Amendment  to  the  Constitu¬ 
tion  of  the  United  States  reads  as  follows : 
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“Congress  shall  make  no  law  respecting  an  establish- 
ment  of  religion  or  prohibiting  the  free  exercise  there¬ 
of;  or  abridging  the  freedom  of  speech,  or  of  the: 
press;  *  *  *” 

The  Supreme  Court  of  the  United  States  has  never  failed 
to  reiterate  the  principle  that  the  First  Amendment  oper¬ 
ates  as  a  restraint  upon  each  and  all  the  powers  of  Con-! 
gress  and  through  the  Fourteenth  Amendment  on  each  and 
all  the  powers  of  the  states.  It  has  been  upheld  in  col¬ 
lisions  with  the  postal  power,  the  war  power,  the  power  of 
taxation,  the  police  power,  and  the  power  to  punish  for 
contempt  of  court,  as  well  as  with  the  interstate  commerce 
powers.1  The  Supreme  Court  has  recently  reemphasized 
that  there  is  no  room  under  the  Constitution  for  a  restric¬ 
tive  view  of  the  guarantee  of  freedom  of  speech ;  this  free¬ 
dom  is,  “protected  against  censorship  or  punishment,  un¬ 
less  shown  likely  to  produce  a  clear  and  present  danger  of 
a  serious  substantive  evil  that  rises  far  above  public  in¬ 
convenience,  annoyance,  or  unrest”.  ( TerminUlo  v.  City  of 
Chicago,  335  U.  S.  890).  And  again,  the  Supreme  Court 
has  held:  i 

i 

“*  *  *  The  First  Amendment  does  not  speak 
equivocally,  it  prohibits  any  law  abridging  the  freedom 
of  speech  or  of  the  press’  it  must  be  taken  as  a  com¬ 
mand  of  the  broadest  scope  that  explicit  language* 
read  in  the  context  of  a  liberty-loving  society,  will 
allow.”  (Bridges  v.  California,  314  U.  S.  252,  263). 

The  Constitution  forbids  the  Congress  and  the  states 
from  making  any  law  abridging  free  speech  and  freedom  of 


1  Near  v.  Minnesota ,  283  U.  S.  697 ;  Strombcrg  v.  California,  283  U.  S.  359, 
DeJonge  v.  Oregon,  299  U.  S.  353;  Herndon  v.  Lowry,  301  U.  S.  242;  Lovell 
v.  City  of  Griffin,  303  U.  S.  444;  Thornhill  v.  Alabama,  310  U.  S.  88;  Carlson 
v.  California,  310  U.  S.  106;  Cantwell  v.  Connecticut,  310  U.  S.  296;  Schneider 
v.  State,  308  U.  S.  147;  Murdock  v.  Pennsylvania,  319  U.  S.  105;  Martin  vi. 
Struthcrs,  319  U.  S.  141 ;  Douglas  v.  City  of  Jeanette,  319  U.  S.  157 ;  Taylor 
v.  Mississippi,  319  U.  S.  583;  West  Virginia  State  Board  of  Education  v. 
Barnette,  319  U.  S.  624;  Associated  Press  v.  National  Labor  Relations  Board, 
301  U.  S.  103;  Hague  v.  C.  /.  O.,  307  U.  S.  496;  Bridges  v.  California.  314 
U.  S.  252;  Thomas  v.  Collins,  323  U.  S.  516;  Grosjean  v.  American  Press  Co,, 
297  U.  S.  233;  Hannegan  v.  Esquire,  Inc.,  327  U.  S.  146,  and  Pennekamp  V. 
Florida,  328  U.  S.  331.  In  the  last  mentioned  case,  decided  June  3,  1946,  the 
Supreme  Court  said  at  page  346:  “Free  discussion  is  a  cardinal  principle  of 
Americanism — a  principle  which  all  are  zealous  to  preserve.” 
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the  press  guaranteed  to  an  individual.  Yet  the  Commis¬ 
sion,  in  the  instant  case,  attempts  to  penalize  and  disqualify 
this  appellant  because  it  has  exercised  and  proposes  to  con¬ 
tinue  to  exercise  this  Constitutionally  guaranteed  privilege. 
From  what  source  does  the  Commission  derive  this  power? 
It  is  not  cited  in  appellant’s  brief.  Consequently  it  must 
be  authoritv  generated  by  the  Commission  itself. 

It  is  unthinkable  that  if  this  appellant  rightly  refuses 
to  publish  radio  programs  or  advertisements  it  should  be 
penalized  because  of  the  arbitrary  and  capricious  whims  of 
this  Commission  in  finding  that  by  exercising  these  legal 
rights  it  has  legally  disqualified  its  self  as  radio  licensee. 

In  the  WBNX  Broadcasting  Company,  4  Pike  &  Fisher, 
BE  244  (Memorandum  Opinion  cited  by  the  Commission) 
the  Commission’s  search  for  the  qualifications  of  the  appli¬ 
cant  did  not  brand  it  with  having  committed  illegal  acts  as 
it  has  done  in  the  instant  case.  The  WBNX  decision  is 
not  a  case  at  Court  and  has  not  been  upheld  by  this  or  any 
other  Court.  Thus,  it  cannot  be  in  point  on  the  questions 
involved  herein.  Neither  does  the  previously  cited  Mester 
case  throw  any  light  upon  the  questions  as  presented  on 
page  28  of  appellee’s  brief. 

The  Commission  characterizes  appellant’s  argument  that 
it  has  usurped  the  functions  of  the  Courts  of  Justice  and 
the  Federal  Trade  Commission  as  “bizarre”.  (Appellee 
brief,  page  2S)  It  is  submitted  that  when  the  Federal 
Communications  Commission  finds  as  in  the  instant  de¬ 
cision,  Joint  Appendix  173-174,  to  wit:  “that  they  have 
operated  their  newspaper  with  a  consistent  objective  of 
suppressing  competition  and  establishing  monopolies  in 
the  field  of  local  advertising”;  “desire  to  stifle  fair  com¬ 
petition”;  “have  sought  to  suppress  competition  in  the 
dissemination  of  news  and  information  and  to  achieve  an 
advertising  monopoly  in  the  community”;  and  “dissemina¬ 
tion  of  news  and  information  would  be  suppressed”,  it  is 
making  conclusions  of  law  on  matters  not  within  its  juris¬ 
diction  and  which  have  been  specifically  delegated  for  de¬ 
termination  by  the  Federal  Trade  Commission  and  the 
Courts.  Neither  the  Courts  nor  the  Federal  Trade  Com- 
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mission  could  go  any  further  in  their  conclusions,  except  to 
punish  an  offender.  The  ability  to  carry  out  the  judgment 
of  a  body  and  punish  the  offender  is  one  of  the  true  tests 
of  jurisdiction.  The  Federal  Communications  Commission 
does  not  have  authority  to  punish  those  whom  they  find 
have  acted  in  violation  of  the  Sherman  and  Clayton  Acts, 
whereas  the  Federal  Trade  Commission  and  the  Courts 
are  so  empowered  by  Congress-  The  power  to  make  a  find¬ 
ing  in  the  public  interest  by  the  Federal  Communications 
Commission  is  not  a  carte  blanche  delegation  of  authority 
to  encroach  into  the  exclusive  fields  of  other  agencies 
created  by  Congress.  Thus,  it  is  clear  that  the  Federal 
Communications  Commission  has  no  such  power  to  make 
determinations  of  law  and  violations  of  law,  and  the  stand¬ 
ard  of  public  interest,  convenience  and  necessity  cannot 
be  stretched  to  be  so  all  encompassing  as  to  grant  such 
authority.  To  so  stretch  the  standard  would  be  contradic¬ 
tory  to  the  decision  of  the  Supreme  Court  in  the  Nelson 
Bros.  Bond  &  Mortgage  Company  case  (supra). 

Because  some  phases  of  monopoly  were  discussed  by  the 
Supreme  Court  in  National  Broadcasting  Company  v. 
-United  States  (319  U.  S.  190,  223),  the  Commission  attempts 
to  infer  that  it  may  investigate  and  make  findings  and  con¬ 
clusions  of  violations  of  the  monopoly  laws.  In  consider¬ 
ing  this  case,  commonly  referred  to  as  the  Networks  case, 
it  is  necessary  to  keep  clearly  in  mind  the  questions  that 
were  really  before  the  Court  and  which  the  Court  passed 
upon  directly.  It  is  quite  true  that  many  analogies  were 
used  by  Justice  Frankfurter  in  his  Opinion  and  numerous 
questions  were  discussed  by  him.  However,  the  true  ques¬ 
tions  before  the  Court  in  that  case  was  whether  or  not  the 
Commission  was  authorized  to  make  regulations  which 
would  prohibit  a  licensee  from  optioning  practically  all 
of  its  operating  time  to  another  concern,  thus  losing,  at 
least,  practical  control  of  the  programming  of  the  station. 
The  then  existing  contracts  between  the  licensee  stations 
and  the  networks  were  exclusive  in  character ;  the  two  prin¬ 
cipal  networks  controlled,  under  the  options,  more  than 
85%  of  the  total  nighttime  wattage  and  the  stations  could 
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not  carry  the  programs  of  another  network.  Further,  the 
stations  could  not  develop  a  local  program  service  because 
of  the  large  amount  of  time  that  was  optioned  to  the  net¬ 
works.  It  must  be  understood  that  these  network  contracts 
were  uncontradicted  and  were  in  existence.  In  other  words, 
the  stations  as  a  practical  matter  had  surrendered  indi¬ 
vidually  and  as  an  industry  practically  all  their  worthwhile 
hours  of  operation.  With  these  practical  points  in  mind, 
there  is  not  the  least  resemblance  or  similarity  between 
the  Networks  case  and  the  instant  case.  The  Commission 
has  not  found  that  this  applicant  has  by  a  contract  or  other¬ 
wise  agreed  to  surrender  an  extremely  large  portion  of  its 
operation  time,  and,  therefore,  it  could  not  develop  a  local 
program  but  had  optioned  a  large  portion  of  its  time  to 
someone  else.  In  fact,  just  the  opposite  exists  in  the  in¬ 
stant  case  is  uncontradicted  that  there  are  no  exclusive 
advertising  contracts  (App.  247-251).  The  evidence  shows 
that  there  are  numerous  advertisers  who  use  both  the 
existing  radio  station  and  the  newspaper  in  Mansfield 
(App.  251,  357,  358  &  Dissenting  Opinion  App.  178).  Be 
that  as  it  may,  however,  it  is  not  within  the  power  of  the 
Commission  to  determine  the  nature  of  a  contract  in  the 
instant  case.  Neither  is  it  in  their  power  to  determine  as 
a  matter  of  law  that  if  such  did  exist,  it  was  a  suppression 
of  competition  or  other  violation  of  the  Sherman  Anti- 
Trust  Laws.  The  Networks  case  ( National  Broadcasting 
Company  v.  United  States,  ibid),  does  not  empower  the 
Commission  to  stretch  the  legislative  standard  of  public 
interest,  convenience  and  necessity  so  as  to  encroach  into 
fields  delegated  to  other  governmental  bodies. 

The  final  case  on  this  point  cited  by  appellee  is  Southern 
Steamship  Company  v.  National  Labor  Relations  Board, 
316  U.  S.  31.  Appellee  states  the  decision  in  this  case 
makes  clear  that  in  exercising  its  authority  under  the  Com¬ 
munications  Act  the  Commission  is  under  an  obligation  to 
consider  whether  an  applicant’s  course  of  conduct  conflicts 
with  the  congressional  policy  set  forth  in  the  Communica¬ 
tions  Act  (Appellee  Brief,  pages  29,  30).  The  Commis¬ 
sion  has  again  missed  the  principal  point  in  a  case.  The 
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Southern  Steamship  case  does  not  decide  what  the  Commis¬ 
sion  says  it  does.  First,  the  National  Labor  Relations 
Board  made  a  determination  of  law.  The  strike  involved 
was  in  violation  of  Sections  292  and  293  of  the  Act.  Next, 
the  board  attempted  to  justify  its  determination  of  law  by 
its  own  order.  On  both  of  these  points  the  National  Labor 
Relations  Board  was  reversed.  In  other  words,  the  Court 
determined  that  the  Board  could  not  make  an  incorrect 
determination  of  law  and  attempt  to  justify  it  by  its  own 
order.  In  this  case  as  in  many  others  involving  various 
administrative  bodies,  the  Supreme  Court  has  consistently 
held  that  the  discretion  delegated  to  the  body  was  not  an 
unlimited  grant  of  power  which  could  he  used  in  an  arbi¬ 
trary  manner.  Mr.  Justice  Burns,  in  his  opinions,  specifi¬ 
cally  reiterated  this  principle  when  he  said  “This  authori¬ 
zation  is  of  considerable  breath,  and  the  Courts  may  not 
likely  disturb  the  Board’s  choice  of  remedies.  But  it  is 
also  true  that  this  discretion  has  its  limits ,  and  we  have 
already  begun  to  define  them”.  (316  U.  S.  31,  46)  (em¬ 
phasis  supplied).  The  Southern  Steamship  case  and  the 
Plains  Broadcasting  Company  v.  Federal  Communications 
Commission  (ibid)  are  both  in  the  same  category.  Both 
cases  curtail  the  discretion  given  to  the  Commission  by 
the  acts  governing  their  authority.  In  the  Southern  Steam¬ 
ship  case  the  Supreme  Court  said,  in  effect,  that  the  Na¬ 
tional  Labor  Relations  Board  did  not  have  the  power  to 
make  an  improper  conclusion  of  law  and  then  attempt  to 
justify  such  decision  under  the  discretion  delegated  to  it 
by  the  Congress.  In  the  Plains  case  the  Court  found  that 
the  Commission  could  not  overlook  the  statutory  require¬ 
ment  of  verification  of  the  application  and  say  that  it  was 
for  the  convenience  of  the  Commission  or  within  its  dis¬ 
cretion  to  determine  the  necessity  thereof. 

Thus,  appellee  has  failed  completely  in  its  effort  to  cite 
a  single  case  that  would  substantiate  *  the  Commission’s 
position  that  the  statutory  standard  of  public  interest,  con¬ 
venience  and  necessity  enables  it  to  make  conclusions  of 
law  which  Congress  has  neither  impliedly  nor  expressly 
given  it  jurisdiction  thereover.  Contrary  to  the  position 
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taken  by  the  Commission,  the  Courts  have  universally  held 
that  administrative  bodies  do  not  have  unlimited  power  and 
cannot  use  that  which  has  been  delegated  to  them  in  an 
arbitrary  and  capricious  manner.  The  Commission  cannot, 
therefore,  do  as  it  has  done  in  this  case,  make  determina¬ 
tions  of  law  and  brand  an  applicant  as  having  violated 
other  statutes  and  find  that  it  is,  therefore,  unqualified  to 
hold  a  radio  license. 

It  is  also  true  that  the  Commission  may  not  determine 
that  which  a  newspaper  should  or  should  not  publish  as 
well  as  what  advertising  it  should  or  should  not  accept.  It 
is  quite  a  coincident  indeed  that  one  of  the  principal  points 
in.  the  Commission’s  decision  (App.  173)  is  that  because 
appellant’s  newspaper  refused  to  carry  the  local  station’s 
Program  Logs,  appellant  has  used  its  position  as  the  only 
newspaper  in  Mansfield  to  keep  “legitimate  news”  about 
the  station  from  residents  of  the  area,  and  yet  except  for 
the  slight  reference  to  this  finding  and  conclusion,  appel¬ 
lee’s  brief  is  entirely  silent  upon  the  subject.  The  brief 
in  no  way  even  attempts  to  justify  the  Commission’s  au¬ 
thority  or  position  in  this  respect.  Not  a  single  case  is 
cited  in  support  thereof,  yet  appellant,  in  its  brief,  at¬ 
tacked  this  as  one  of  its  principal  points.  The  reason  why 
the  Commission  has  taken  this  position  is  obvious.  They 
cannot  cite  cases  or  even  by  inference  from  the  statute  claim 
jurisdiction  over  the  right  to  determine  what  is  or  is  not 
lt  legitimate  news”  and  what  should  or  should  not  be  pub¬ 
lished  in  a  newspaper.  The  decisions  of  all  Courts  are  con¬ 
sistent  in  that  this  is  a  constitutional  guarantee  and  the 
right  of  the  individual  may  not  be  invaded  by  a  governmen¬ 
tal  agency  and  that  no  one  may  be  penalized  for  exercising 
such  right.  The  Commission’s  position  is,  therefore,  un¬ 
tenable,  cannot  be  supported  and  should  be  reversed  by 
this  Court. 
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5.  Appellee’s  Brief  Does  Not  Substantiate  by  Citation  or 
Sound  Legal  Reasoning  the  Arbitrary,  Capricious  and 
Illegal  Extension  of  the  Commission’s  Jurisdiction  in 
The  Instant  Case. 

Appellant,  heretofore  in  this  brief,  has  set  forth  the  fail-1 
ure  of  the  Commission  to  justify  its  position.  The  Com-; 
mission  has  failed  to  answer  or  justify  the  lack  of  notice! 
raised  by  this  appellant,  thus  it  must  be  assumed  that  the 
lack  of  notice  is  admitted.  The  Commission  has  carefully; 
refrained  from  even  attempting  to  justify  its  jurisdiction, 
over  what  it  considers  to  be  “legitimate  news ”  as  published 
by  a  newspaper.  Not  a  single  case  is  cited  in  appellee’s 
brief  to  substantiate  this  assumed  authority.  The  ruling 
cases  on  this  subject  cited  by  appellant  in  its  brief  there¬ 
fore  stands  as  uncontradicted  law  and  upholds  appellant’s 
right  to  be  free  of  the  abridgment  of  freedom  of  the  press 
which  the  Commission  has  attempted  to  impose  upon  it.! 
Although  the  Commission,  in  its  brief,  discusses  the  issue! 
of  the  refusal  of  this  appellant  to  accept  certain  advertis¬ 
ing,  the  Commission  has  not  cited  a  single  case  to  support 
its  position  in  this  respect.  In  fact,  the  cases  cited  herein 
by  appellant,  without  question,  show  that  the  law,  as  has 
been  defined  by  our  Courts,  is  that  a  newspaper  is  free  to 
accept  or  reject  any  advertising  it  may  desire. 

It  has  been  shown  under  Point  4  of  this  Reply  Brief  that 
the  cases  cited  in  support  of  argument  I-B,  pages  22-30 
of  appellee’s  brief  are  not  in  point  and  do  not  substantiate 
the  arbitrary  assumption  of  authority  over  fields  into  which 
the  Commission  has  embarked  in  the  instant  case.  Neither 
do  the  cases  cited  therein  support  the  arguments  in  this 
respect  as  advanced  by  counsel  in  appellee’s  brief.  Never¬ 
theless,  the  Commission  has  in  its  decision,  under  this  self¬ 
generated  authority,  attempted  to  make  conclusions  of  law 
and  find  violations  thereof  by  the  purported  actions  of  this 
appellant.  The  administrative  discretion  vested  in  the  Fed¬ 
eral  Communications  Commission  by  the  Communications 
Act  of  1934  is  not  an  unlimited  grant  of  a  power  which  may 
be  used  in  an  arbitrary  manner,  such  as  has  been  done  in 
this  case.  The  Supreme  Court  has  already  denied  this 
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power  in  the  Nelson,  Brothers  case,  ibid.  Therefore,  the 
Commission’s  decision  in  the  instant  case  is  contrary  to 
the  Communications  Act  of  1934,  as  amended,  as  well  as 
the  decisions  of  the  Courts  which  have  interpreted  same. 

*  Appellee’s  Points  n  and  m. 

It  is  not  felt  necessary  to  burden  the  Court  with  addi¬ 
tional  argument,  in  this  Reply  Brief,  upon  the  matters 
discussed  by  appellee  in  Points  II  and  III  on  pages  30 
and  34  and  the  argument  from  page  30  to  39  because  ap¬ 
pellant  has  fully  covered  this  phase  of  the  case  in  its  brief 
and  if  any  additional  discussion  is  necessary  it  will  be 
handled  during  argument 

Conclusion. 

For  the  foregoing  reasons  it  is  respectfully  submitted 
that  the  decision  of  the  Commission  in  denying  this  appel¬ 
lant’s  application  for  an  FM  station  in  Mansfield,  Ohio,  is 
clearly  erroneous  and  should  be  reversed. 

Respectfully  submitted, 

Geo.  0,  Sutton, 

William  Thomson, 

1038  National  Press  Bldg., 
Washington  4,  D.  C., 

Attorneys  for  Appellant. 
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Filed  April  2,  1948 

Notice  of  Appeal  from  a  Decision  and  Order  of  the  Federal 
Communications  Commission  and  Statement  of  the 
Reasons  Therefor 

L 

Notice  of  Appeal 

Comes  now  the  Mansfield  Journal  Company,  an  Ohio 
Corporation,  applicant  for  a  high  frequency  FM  broad¬ 
cast  station  at  Mansfield,  Ohio  (FCC  Docket  No.  7591), 
and  hereby  gives  notice  of  its  appeal  pursuant  to  the 
provisions  of  Section  402  of  the  Communications  Act 
of  1934,  as  amended,  because  it  is  aggrieved  and  its 
interests  are  adversely  affected  by  an  Order  of  the 
Federal  Communications  Commission  dated  January  10, 
1948  (FCC  Dockets  7589,  7590,  7591),  said  Order  pur¬ 
porting  to  (1)  sever  and  finally  grant  the  application  of 
Richland,  Incorporated  (FCC  Docket  No.  7590) ;  (2)  sever 
for  separate  consideration  the  application  of  Unity  Corpo¬ 
ration,  Inc.  (FCC  Docket  No.  7589),  and  (3)  sever  this  ap¬ 
pellant’s  application  (FCC  Docket  No.  7591)  and  to  con¬ 
sider  it  separately  from  the  consolidated  proceeding  in 
which  it  was  heard.  To  this  Order  appellant  properly  filed 
a  “Petition  For  Rehearing  and  Other  Relief”  which  was 
denied  by  the  Commission  on  March  15,  1948. 

In  support  of  this  Notice  of  Appeal,  appelant  submits  the 
following  reasons  therefor. 

n. 

Preliminary  Statement 

This  appelant,  Richland,  Incorporated,  and  Unity  Cor¬ 
poration,  Inc.  are  applicants  for  construction  permits  to 
build  Class  B  FM  broadcast  stations  in  Mansfield,  Ohio. 
The  Commission,  by  Order  of  May  16,  1946,  consolidated 
these  three  applications  and  a  hearing  thereon  was  held  in 
October  and  November  of  1946  in  which  all  three  parties 
participated  as  adversaries.  On  January  10, 1948  the  Com- 
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mission,  without  prior  notice  to  this  appelant  of  its  inten¬ 
tions,  issued  a  Final  Order  purporting  to  sever  and  grant 
the  application  of  Richland,  Incorporated,  and  to  sever  the 
application  of  Unity  Corporation,  Inc.  for  separate  con¬ 
sideration.  The  Commission,  in  the  same  Order,  stated 
that  a  Proposed  Decision  had  been  adopted  looking  to  the 
denial  of  this  appellant’s  FM  application.  This  Proposed 
Decision,  in  effect,  consolidated  this  appellant’s  FM  appli¬ 
cation  with  its  AM  application  for  a  new  standard  broad¬ 
cast  station  at  Mansfield,  Ohio,  the  AM  application  of  the 
Lorain  Journal  Company  for  a  new  AM  station  in  Lorain, 
Ohio  and  the  AM  application  of  Lawrence  W.  Harry,  for 
a  new  AM  station  in  Fostoria,  Ohio.  The  AM  applicants 
were  not  parties  to  the  proceeding  involving  this  appel¬ 
lant’s  FM  application.  j 

The  Commission  did  not  enter  any  “Findings  of  Fact 
and  Conclusions”  proposing  to  grant  the  FM  application 
of  Richland,  Incorporated,  hence  this  appellant  did  not 
have  the  opportunity  to  file  exceptions  and  have  oral  agru- 
ment  thereon. 

This  appellant’s  interests  are  adversely  affected  and  it 
is  aggrieved  by  this  illegal  procedure. 

m. 

i 

i 

Statement  of  Reasons  fob  Appeal 

1.  The  Commission  without  notice  to  this  appellant  of 
its  intention,  erroneously  issued  a  Final  Order  dated  Janu¬ 
ary  10,  1948  (FCC  Docket  Nos.  7589,  7590  and  7591)  pur¬ 
porting  to  (1)  sever  and  grant  the  application  of  Richland, 
Incorporated  (Docket  No.  7590) ;  (2)  sever  for  separate 
consideration  the  application  of  Unity  Corporation,  Inc. 
(FCC  Docket  No.  7589)  and  (3)  sever  this  appellant’s  ap¬ 
plication  (FCC  Docket  No.  7591)  without  having  first  re¬ 
leased  its  Findings  of  Fact  and  Proposed  Decision  and  Con¬ 
clusions  as  required  by  the  Communications  Act  of  1934, 
as  amended,  the  decisions  of  the  Courts  interpreting  same 
and  its  own  Rules  and  Regulations. 
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2.  The  Commission  erred  in  failing  to  follow  the  estab¬ 
lished  legal  procedure  set  forth  in  the  Communications  Act 
of  1934,  as  amended,  the  decisions  of  the  Courts  interpreting 
same  and  its  own  Rules  and  Regulations  by  not  issuing  its 
Findings  of  Fact  and  Proposed  Decision  in  this  consolidated 
proceeding  (FCC  Docket  Nos.  7589,  7590  and  7591)  and 
thereby  permitting  the  opportunity  for  the  filing  of  excep¬ 
tions  and  oral  argument  thereon. 

3.  The  procedure  followed  by  the  Commission  in  issuing 
a  Final  Order  granting  the  application  of  Richland,  Incor¬ 
porated  (FCC  Docket  No.  7590)  is  illegal,  contrary  to  the 
provisions  of  the  Communications  Act  of  1934,  as  amended, 
the  decisions  of  the  Courts  interpreting  same,  its  own 
Rules  and  Regulations,  as  well  as  the  procedure  contem¬ 
plated  by  the  Administrative  Procedure  Act. 

4.  The  illegal  procedure  employed  by  the  Commission  in 
its  Order  of  January  10,  1948  as  herein  complained  of,  de¬ 
prives  this  appellant  of  its  legal  rights  under  the  Commu¬ 
nications  Act  of  1934,  as  amended,  the  decisions  of  the 
Courts  interpreting  same  and  its  Constitutional  guarantee 
of  due  process  of  law  under  the  Fifth  Amendment  to  the 
Constitution  of  the  United  States. 

5.  The  Order  dated  January  10,  1948  (FCC  Docket  Nos. 
7589,  7590  and  7591)  as  herein  complained  of,  is  illegal  in 
that  it  is  not  supported  by  adequate  findings  of  fact  and 
conclusions  as  required  by  the  Communications  Act  of 
1934,  as  amended,  the  decision  of  the  Courts  interpreting 
same  and  the  Rules  and  Regulations  of  the  Commission. 
The  voluminous  record  of  this  consolidated  proceeding  con¬ 
tains  evidence  concerning  the  qualifications  of  each  of  the 
adversary  parties.  In  the  absence  of  adequate  findings  of 
fact,  conclusions  and  proposed  decision  by  the  Commis¬ 
sion  it  is  impossible  to  determine  upon  what  evidence,  if 
any,  it  relied,  the  sufficiency  thereof,  and  whether  such  evi¬ 
dence  was  substantial,  unsubstantial,  admissible  or  inad¬ 
missible. 


6.  The  Final  Order  of  the  Commission  dated  January 
10,  1948  (FCC  Docket  Nos.  7589,  7590  and  7591)  is  illegal 
*  because  there  are  no  adequate  findings  of  fact  or  conclu¬ 
sions  supporting  the  Commission’s  Order  in  Docket  No. 
7590  that  public  interest,  convenience  and  necessity  would 
be  served  by  a  grant  of  the  application  of  Richland,  Incor¬ 
porated.  The  mere  statement,  “upon  consideration  of  the 
record  made  in  this  consolidated  proceeding,  that  Richland, 
Incorporated  is  legally,  technically,  financially  and  other¬ 
wise  qualified  to  construct  and  operate  its  proposed  sta- 
tion  ’  ’,  cannot  take  the  place  of  adequate  findings.  The  Com¬ 
mission’s  Decision  that  public  interest,  convenience  and 
necessity  would  be  served  by  a  grant  of  this  application  can¬ 
not  stand  unless  supported  by  proper  findings.  The  Order 


therefore  is  illegal,  contrary  to  the  Communications  Act  of 


1934,  as  amended,  the  Courts  decisions  interpreting  same 


and  its  own  Rules  and  Regulations. 


7.  The  Order  of  the  Commission  dated  January  10,  1948 
(FCC  Docket  Nos.  7589,  7590  and  7591)  as  herein  com¬ 
plained  of,  being  contrary  to  law,  is  arbitrary,  capricious 
and  discriminatory,  therefore,  illegal,  unconstitutional,  null 
and  void,  and  without  lawful  force  and  effect.  It  should  be 
reversed  and  set  aside  by  this  Court. 


8.  The  Commission,  by  its  Memorandum  Opinion  and 
Order  of  March  12,  1948,  erroneously  and  illegally  deified 
this  appellant’s  Petition  For  Rehearing  And  Other  Relief 
directed  against  the  Commission’s  Order  of  January  10, 
1948.  This  Petition  For  Rehearing  And  Other  Relief  pointed 
out  to  the  Commission,  with  particularity,  the  erroneous, 
illegal  and  unlawful  aspects  of  its  action.  j 


9.  The  Commission’s  public  records  reveal  that  on  Janu¬ 
ary  29,  1948,  a  construction  permit  to  build  a  new  FM 
station  at  Mansfield,  Ohio  was  issued  to  Richland,  Incor¬ 
porated.  The  issuance  of  this  construction  permit,  predi¬ 
cated  upon  the  Commission’s  illegal  and  erroneous  Order 
of  January  10,  1948,  is  likewise  erroneous  and  illegal. 
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IV. 

Relief  Requested 

Wherefore,  appellant  prays  for  an  Order  of  this  Honor¬ 
able  Court: 

1.  Reversing  and  setting  aside  the  Order  above  de¬ 
scribed  which  was  adopted  by  the  Federal  Commu¬ 
nications  Commission  on  January  10,  1948. 

2.  Remanding  the  case  to  the  Federal  Communications 
Commission  for  proceedings  consistent  with  law; 

and 

3.  Granting  such  other  and  further  relief  as  may  be 
just  and  proper. 

Respectfully  submitted, 

Mansfield  Journal  Company 

By 

George  0.  Sutton 
William  Thomson 
John  H.  Midlen 
Its  Attorneys 

1038  National  Press  Building 
Washington  4,  D.  C. 

April  2, 1948 

Notice 

To  Federal  Communications  Commission 
Washington  25,  D.  C. 

Please  take  notice  that  the  foregoing  “Notice  Of  Ap¬ 
peal  From  A  Decision  And  Order  Of  The  Federal  Com¬ 
munications  Commission  And  Statement  Of  The  Reasons 
Therefor”  will  be  filed  forthwith  in  the  United  States  Court 
Of  Appeals  For  The  District  of  Columbia. 

George  O.  Sutton 
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BEFORE  THE  j 

FEDERAL  COMMUNICATIONS  COMMISSION 
WASHINGTON  25,  D.  C. 

I 

In  re  Applications  of  | 

Unity  Corporation,  Inc.  I 

Mansfield,  Ohio 

Docket  No.  7589  I 

File  No.  B2-PH-560 
For  Construction  Permit 

Bichland,  Inc. 

Docket  No.  7590 
Mansfield,  Ohio 

File  No.  B2-PH-587  ! 

For  Construction  Permit 

Mansfield  Journal  Company 
Mansfield,  Ohio 
Docket  No.  7591 
File  No.  B2-PH-728 
For  Construction  Permit 

Order 

At  a  session  of  the  Federal  Communications  Commission 
held  at  its  offices  in  Washington,  D.  C.  on  the  16th  day  of 
May,  1946 ;  i 

The  Commission  having  under  consideration  the  above- 
entitled  applications  for  construction  permit  for  new  metro¬ 
politan  FM  broadcast  stations  in  the  Mansfield,  Ohio,  area ; 
and 

i 

Whereas  it  appears  that  a  possible  maximum  of  two  met¬ 
ropolitan  channels  might  be  available  in  the  vicinity  of 
Mansfield : 

It  Is  Ordered,  That  the  above-entitled  applications  be 
designated  for  consolidated  hearing  upon  the  following 
issues: 

i 

1.  To  determine  the  legal,  technical,  financial,  and  other 
qualifications  of  the  applicant  to  operate  and  construct 
the  proposed  station. 
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2.  To  obtain  full  information  with  respect  to  the  nature 
and  character  of  the  proposed  program  service. 

3.  To  determine  the  areas  and  populations  which  may 
be  expected  to  receive  service  from  the  proposed 
station. 

4.  To  determine  on  a  comparative  basis  which  if  any  of 
the  applications  in  this  consolidated  proceeding  should 
be  granted. 

By  The  Comission 
T.  J.  Slowie 
Secretary. 

July  17,  1946. 

Extracts  from  Transcript  of  Record  and  Incorporated 

Portions  of  AM  Record. 

The  Presiding  Officer:  We  will  go  back  on  the  record. 
In  order  to  clarify  the  record,  I  wish  to  make  this 

618  statement  of  the  action  which  will  be  taken  upon  the 
request  of  Mr.  Way  land,  to  which  I  understand  all 

other  counsel  have  no  objection. 

There  will  be  incorporated  by  reference  in  the  record 
in  the  instant  case,  any  portion  of  the  testimony  in  the 
hearing  held  upon  the  applications  of  Fostoria  Broadcast¬ 
ing  Company,  Docket  No.  7356,  Mansfield  Journal  Company, 
Docket  No.  7417,  and  the  Lorain  Journal  Company,  Docket 
No.  7418,  relating  to  the  testimony  of  the  witnesses  whose 
names  were  read  by  Mr.  Wayland;  and  the  testimony  of 
any  of  the  officers  or  directors  of  the  Mansfield  Journal 
Company,  in  relation  thereto.  And  secondly,  any  testi¬ 
mony  which  appears  in  the  transcript  relating  to  the  rela¬ 
tionship  between  the  Mansfield  Journal  Company  and  Rich¬ 
land,  Inc.,  the  licensee  of  Station  WMAN.  Included  in  the 
latter  will  be  all  of  the  testimony  of  Mr.  S.  A.  Horvitz, 

619  dealing  with  the  relationship  and  reasons  therefor. 
As  I  recall  Mr.  Horvitz*  testimony,  it  was  largely 

predicated  upon  a  decision  of  the  Commission  in  the  mat¬ 
ter  of  the  application  of  Richland,  Inc.,  Station  WMAN, 


for  renewal  of  license  in  Docket  No.  6301,  File  No. 
P2-R-1037. 

Since  this  is  a  decision  of  the  Commission,  official  notice 
will  be  taken  of  the  contents  of  that  decision. 

The  statement  which  I  have  just  made  relative  to  incor¬ 
poration  by  reference  and  official  notice ;  is  that  satisfactory 
to  counsel? 

Mr.  Sutton:  I  have  one  question  before  me.  I  assume 
when  you  say  “testimony”,  you  are  including  any  exhibits 
that  might  have  been  introduced  pertinent  to  such  testi-  ; 
mony  and  connected  therewith? 

The  Presiding  Officer:  That  is  right.  Perhaps  instead  i 
of  4 4 testimony’ 9  I  should  have  used  the  word  “evidence”. 

The  Presiding  Officer:  I  presume,  having  heard  no  ob¬ 
jection,  that  this  procedure  is  satisfactory. 

•  *  •  *  •  *  •  •  •  • 

1779  S.  A.  Horvitz,  a  witness  on  behalf  of  the  applicant,  j 
Mansfield  Journal  Company,  having  been  duly  sworn, 
testified  as  follows: 

•  #  *  #  .•  *  •  •  •  • 

1813  By  Mr.  Koteen: 

•  *  •  •  •  •  •  •  *  * 

A.  That  was  a  case  where  I  myself  told  one  of  my 

1814  employees  to  go  to  that  large  advertiser,  who  is  a  very 
large  advertiser.  We  have  had  many  other  cases.  I  j 

have  told  advertisers  myself  time  and  again,  personally 
told  them,  when  I  cannot  pass  it  to  any  of  the  crew, 
that  “We  can  do  a  better  job  for  you  than  the  radio  station.”  j 
“1  have  told  them  time  and  again  the  radio  station  is  not 
legitimate ,  that  it  isn’t  being  accepted  in  this  town  as  a  ; 
legitimate  medium,  as  a  legitimate  radio  station  for  adver¬ 
tising  purposes.  1  have  told  them  time  and  ogain,  “If  you 
want  any  results  from  your  advertising ,  you  should  ad¬ 
vertise  in  a  legitimate  medium,  whether  radio  or  news¬ 
paper.” 

I  told  them  the  local  radio  station  was  not  legitimate, 
and  I  told  them  the  reasons  why. 
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Q.  I  think  as  long  as  you  have  made  that  statement,  Mr. 
Horvitz,  you  had  better  lay  your  foundation  for  stating 
that  it  was  not  a  legitimate  organization.  I  have  reference 
to  the  radio  station.  A.  I  didn’t  hear  your  question. 

Q.  I  say,  as  long  as  you  have  made  the  explanation  that 
it  is  not  legitimate,  I  think  you  should  lay  a  basis 

1815  for  that.  A.  You  want  me  to  tell  you  why  I  think 
so? 

Q.  Yes.  A.  I  would  be  very  happy  to  tell  you  why  I 
think  so.  I  have  some  notes.  Is  it  all  right  to  refer  to  my 
notes? 

Q.  To  refresh  your  memory? 

The  Presiding  Officer:  Would  it  be  convenient  to  take  a 
short  recess  at  this  time? 

Mr.  Thomson :  Yes. 

The  Presiding  Officer:  We  will  have  a  short  recess. 
(Short  recess  taken.) 

The  Presiding  Officer:  Just  before  the  recess  the  witness 
was  referring  to  his  notes  in  answer  to  the  question  that 
was  put  to  him. 

Do  you  recall  the  question,  Mr.  Witness? 

The  Witness :  I  would  rather  have  the  question  repeated. 
The  Presiding  Officer :  Would  the  reporter  please  read  the 
question? 

(The  questions  and  answers  were  read  by  the  reporter.) 
A.  In  1938  an  application  was  filed  with  the  Federal 
Communications  Commission  to  operate  a  250-watt  station 
in  Mansfield.  The  application  was  filed  by  Richland,  Incor¬ 
porated,  whose  incorporators  were  listed  as  Dr.  D.  R. 
Talbot,  President ;  George  Satterlee,  Vice  President ; 

1816  John  F.  Weimer,  Secretary-Treasurer;  and  N.  S. 
Loris,  Stockholder. 

(Reading) 

i 

“Considerable  opposition  to  the  advent  of  a  station 
developed  immediately.  In  November  22,  1938 — ” 
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By  Mr.  Thomson : 

Q.  May  I  interrupt  there,  Mr.  Horvitz? 

In  regard  to  that  “considerable  opposition/ ’  are  you 
speaking  from  your  own  knowledge? 

A.  Yes,  I  am  going  to  give  you  what  the  opposition  was. 

Q.  All  right. 

A.  (Beading)  “On  November  22,  1938,  the  Betail 
Merchants  Association  of  Mansfield  addressed  a  pro¬ 
test  to  the  Federal  Communications  Commission.  It 
pointed  out  that  WJW  had  been  unsuccessful.” 

That  was  a  station  that  was  formerly  in  operation  in 
Mansfield.  And  right  at  that  point,  if  I  am  not  out  of 
order,  I  want  to  tell  you  that  the  Mansfield  Journal  co¬ 
operated  with  that  station  100  per  cent.  We  used  to  furnish 
newrs  broadcasts  over  that  station.  They  carried  those  pro¬ 
grams.  We  did  everything  we  could  to  assist  that  radio  sta¬ 
tion  because  we  considered  that  a  legitimate  station.  That 
station  finally  went  out  of  business  through  no  fault  of 
theirs. 

! 

Q.  May  I  interrupt  for  a  moment?  In  the  use  of  the  word 
“legitimate/ ’  Mr.  Horvitz,  do  you  mean  legitimate 
1817  from  the  standpoint  of  the  local  community  enter¬ 
prise?  A.  No,  no.  I  mean  by  the  word  “illegitimate/’ 
I  mean  when  a  license  is  secured  through  false  state¬ 
ments  and  through  hidden  ownership,  which  I  am  going 
to  prove  here  beyond  any  question  of  a  doubt,  that  that 
is  not  a  legitimate  station. 

Q.  I  just  wanted  to  understand  you.  A.  That  is  our  in¬ 
terpretation  of  “ legitimate’ ’  or  “illegitimacy.” 

Q.  Pardon  my  interruption.  Will  you  continue,  please? 

A.  (Beading)  “On  November  22,  1938,  the  Betail 
Merchants  Association  of  Mansfield  addressed  a  pro¬ 
test  to  the  Federal  Communications  Commission.  It 
pointed  out  that  WJW  had  been  unsuccessful,  and  that 
there  was  no  need  for  additional  radio  service,  since 
clear  reception  was  obtained  from  the  major  networks 

i 

i 
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and  advised  the  PCC  that  the  Board  of  Trustees  of  the 
Association  had  voted  unanimously  against  construc¬ 
tion  of  the  station. 

“On  June  22,  1939,  the  directors  of  the  Mansfield 
Chamber  of  Commerce  advised  the  FCC  of  their  unani¬ 
mous  opposition  to  the  project.  The  C.  of  C.  advanced 
the  same  arguments  as  the  Retail  Merchants.  They  also 
pointed  out  that  they  doubted  whether  sufficient  local 
revenue  would  be  available  to  sustain  operations,  and 
pointed  to  the  lack  of  talent  for  operation  in  compe¬ 
tition  with  major  stations. 

1818  “The  FCC  acknowledged  both  letters,  through 
its  secretary,  T.  J.  Slowie,  advising  that  all  the 
evidence  in  the  case  would  be  ‘thoroughly  considered/ 
“The  Chamber  of  Commerce,  also  as  of  June  22, 
1939,  asked  William  A.  Ashbrook,  then  Congressman 
from  the  17th  District,  to  represent  them  before  the 
FCC  in  opposition  to  the  station — ” 

Mr.  Koteen:  May  I  interrupt  again,  Mr.  Horvitz? 

I  don’t  know — 

The  Witness:  I  have  everything  here.  I  talked  to  Mr. 
Ashbrook,  he  talked  to  me  about  it ;  the  head  of  the  Cham¬ 
ber  of  Commerce  talked  to  me  about  it,  and  at  that  particu¬ 
lar  time  I  want  to  go  on  record  here  that  the  Mansfield 
News-Journal  did  nothing  in  any  way,  shape  or  form,  did 
not  appear  and  did  nothing  in  any  way  to  hurt  the  applica¬ 
tion  that  was  filed  at  that  particular  time.  And  we  did  not 
ask  these  people  to  write  these  letters  that  appear  there 
in  any  way,  shape  or  form. 

Mr.  Koteen:  Why  did  they  approach  you? 

The  Witness :  The  people  were  told  that  we  run  a  news¬ 
paper  here.  They  wanted  to  know  what  was  going  on,  and 
we  were  told  by  the  people,  different  people,  advertisers, 
what  they  thought. 

Mr.  Koteen :  Did  you  see  Congressman — 

The  Witness :  Ashbrook. 

Mr.  Koteen :  You  say  you  saw  him.  Why  did  you  see  him? 
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The  Witness:  I  didn’t.  I  happened  to  see  Con- 

1819  gressman  Ashbrook,  and  at  that  time  he  told  me  this 
part  of  the  story,  see?  On  December — I  want  to  get 

back  to  complete  that. 

Mr.  Koteen :  Go  ahead.  I  am  sorry.  i 

A.  (Continuing)  (Reading)  “The  Chamber  of  Com¬ 
merce,  also  as  of  June  22, 1939,  asked  William  A.  Ash¬ 
brook,  then  Congressman  from  the  17th  District,  to 
represent  them  before  the  FCC  in  opposition  to  the 
station,  and  was  advised  by  Ashbrook  that  he  would 
do  the  best  he  could  to  present  the  Chamber  of  Com¬ 
merce’s  views. 

“On  December  7,  1938 — after  the  protest  of  the  Re¬ 
tail  Merchants  Association  had  been  received  and 
acknowledged,  but  before  the  Chamber  of  Commerce 
letter — hearings  were  started  in  Washington  before 
the  FCC. 

“Chief  testimony  was  to  the  effect  that  location  of 
a  station  here  would  not  interfere  with  existing  sta¬ 
tions  in  other  cities.  This  testimony  came  from  Wash¬ 
ington  radio  engineers,  A.  S.  Clark  and  J.  C.  McNary. 
Their  testimony  was  in  reply  to  protests  against  the 
proposed  wave  length  allocation  (1370)  by  Stations 
WSMK,  Dayton,  and  WGL,  Ft.  Wayne,  Indiana.”  j 

Just  the  stations,  and  until  recently  by  the  Westinghouse 

Electric  Corporation. 

(Referring  to  paper)  At  this  hearing  Satterlee  was  iden¬ 
tified  as  President,  Kessell  was  Vice-President,  and 

1820  Weimer  was  Secretary.  Talbot’s  name  was  not 
mentioned. 

(Reading)  “Satterlee  at  that  time  was  a  restau¬ 
rant  operator,  Kessell  was  an  automobile  salesman, 
and  Weimer  a  radio  operator  from  Akron. 

“On  June  13,  1939,  there  was  another  hearing  in 
Washington  on  the  Richland,  Inc.,  Application.  Repre¬ 
senting  Richland,  Inc.,  were  Ben  S.  Fisher,  C.  V.  Way- 
land  and  John  W.  Kendall. 
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“In  the  ‘proposed  finding  of  fact’  by  the  Commis¬ 
sion,  it  was  revealed  that  the  authorized  capital  stock 
of  the  incorporation  was  250  shares,  without  par  value. 
Officers  were  listed  as  George  Satterlee,  President;  C. 
A.  Kessel,  Vice-President;  and  John  W.  Weimer,  Sec¬ 
retary. 

“Satterlee  was  listed  as  holding  65  shares  of  stock; 
Kessell  as  holding  54  and  Weimer  51.  Alfred  Reeke, 
Cleveland  aufomobile  dealer,  was  listed  as  holding  30 
shares  (total  200  shares.) 

The  Presiding  Officer:  May  I  interrupt  at  that  point? 

Did  you  see  the  FCC  records  in  order  to  obtain  these 
facts? 

The  Witness :  We  got  that  from  the  Decision  and  Order. 
This  is  information  I  got  from  the  Decision  and  Order  from 
the  hearing  that  was  held  here  in  Mansfield. 

The  Presiding  Officer  :Were  you  present  at  the  hearing? 

The  Witness :  No,  I  was  not  present  at  the  hearing, 
1821  but  the  newspaper  carried  the  story,  and  this  was 
prepared  by  the  party  who  attended  the  hearing  for 
me. 

Mr.  Koteen :  May  I  put  a  question  in  here? 

What  you  are  testifying  to  purports  to  be  records  of  the 
Commission? 

The  Witness:  Yes,  sir,  and  I  was  asked  to  say  why  I 
thought  they  were  illegitimate,  and  that  is  the  reason  why 
I  think  they  are  illegitimate,  in  answer  to  that  question. 

Mr.  Koteen :  Inasmuch  as  it  is  a  matter  of  record  with  the 
Commission,  we  have  a  megns  of  checking  that. 

The  Witness :  Yes,  I  am  going  to  quote  your  Commission 
records  here. 

“Paragraph  3  of  the  proposed  findings” — I  have  it 
here,  and  you  can  check  it — “said  that  200  shares  had 
been  issued  at  $100  per  share  and  the  proceeds,  $20,000 
deposited  in  a  bank.  The  Paragraph  continues,  ‘The 
sum  of  $2,700  has  been  expended  for  incidentals,  leav- 


ing  a  balance  of  $17,300  in  cash  to  the  credit  of  the  Cor¬ 
poration.  The  estimated  cost  of  the  proposed  station 
is  $13,000,  and  the  estimated  monthly  operating  cost 
is  $1,908,  of  which  $920  is  for  salaries  of  eight  em¬ 
ployees.  The  Applicant  did  not  submit  an  estimate  qf 
the  expected  monthly  income,  but  did  submit  31 

1822  tentative  contracts  with  Mansfield  merchants  for 
advertising  time  over  the  proposed  station,  total¬ 
ing  $2,679  per  month.  Potential  sources  of  income  in¬ 
clude  about  610  retail  establishments  located  in  Mans¬ 
field  with  total  annual  sales  of  about  $15, 705.” 

“  (Other  investigation  in  Mansfield,  however,  showed 
that  31  advertisers  had  signed  telegrams  which  were 
presented  at  the  hearing,  asserting  they  would  spend 
certain  amounts  of  money  with  the  station,  but  that 
many  of  them  had  signed  the  telegrams  before  the 
amount  of  money  they  were  scheduled  to  spend  had 
been  written  into  the  messages.’ ’ 

That’s  one  proposition. 

Mr.  Koteen:  Wait  a  minute.  Let  me  clear  that  up.  You 
made  the  statement  that  you  are  reading  from  what,  the 
Commission’s  Decision? 

The  Witness :  I  am  reading  from  the  Decision.  You  asked 
me  whether  I  thought  it  was  illegitimate. 

Mr.  Koteen:  Yes.  j 

The  Witness :  When  we  got  a  list  of  the  stockholders’  tele¬ 
grams  that  were  sent  in,  we  went  and  interviewed 

1823  those  merchants.  Those  merchants  told  us  in  most  of 
those  instances  that  the  telegrams  were  furnished 

to  them  in  blank,  which  they  signed,  and  that  then  the 
amounts  were  filled  in. 

Mr.  Koteen :  I  was  just  trying  to  find  out  what  you  were 
reading  from  there.  In  other  words,  you  didn’t  make  that  in¬ 
vestigation  yourself,  but  you  got  it  from  one  of  your  em¬ 
ployees? 

The  Witness:  Yes. 
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Mr.  Koteen:  You  do  not  know  that  from  your  own  knowl¬ 
edge? 

The  Witness :  You  asked  me  why  I  thought,  and  I  am  tell¬ 
ing  you  why  I  think. 

Mr.  Koteen:  You  haven’t  answered  me  as  to  what  knowl¬ 
edge  you  have,  whether  that  is  hearsay. 

The  Witness :  We  do  ask  the  men — I’m  not  trying  to  argue 
law,  but  when  you  asked  me  why  I  think  they  are  illegiti¬ 
mate,  I  have  a  right  in  my  own  mind  to  tell  you  that,  and  I 
thought  that  is  what  you  wanted. 

Mr.  Koteen:  No. 

The  Presiding  Officer :  Let  us  not  get  into  any  arguments 
between  witness  and  counsel. 

Will  you  continue  your  statement,  and  where  the  state¬ 
ments  are  based  upon  your  personal  knowledge,  that  is  all 
right;  but  where  they  are  not  based  upon  your  personal 
knowledge,  any  objection  to  them  will  be  sustained. 

Mr.  Koteen :  Well,  I  am  forced,  of  course,  to  object 
1824  to  any  hearsay  testimony  which  he  has  just  given, 
and  that  is  pertaining  to  the  telegrams  there.  That, 
of  course,  is  hearsay. 

The  Presiding  Officer :  The  objection  will  be  sustained. 

You  may  continue. 

A.  (Continuing) 

(Reading)  44 In  an  order  dated  July  17,  1939,  the  FCC 
granted  the  application  for  a  construction  permit  to 
Richland,  Inc.,  for  a  radio  station  in  Mansfield  of  250- 
watt  power,  broadcasting  on  1370  KC,  holding  that 4  No 
party  has  filed  exceptions  thereto  or  requested  oral 
argument  thereon.’ 

4  4  Studio  space  was  rented  on  the  second  floor  of  the 
Ohio  Theater  Building.  Furniture  and  equipment  be¬ 
gan  to  arrive.” 

And  Mrs.  Vandergriff,  former  manager  of  a  radio  sta-  . 
tion  in  Portsmouth,  Ohio,  in  which  Monroe  Rubin  was  once 
a  stockholder  became  the  manager  of  that  radio  station.  It 
was  common  talk — no — in  June,  1940,  Monroe  Rubin  ap- 
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plied  to  the  FCC  for  the  transfer  of  the  station  from  George 
Satterlee. 

Is  it  all  right  to  tell  you  what  happened  at  the  hearing 
before  the  Commission? 

The  Presiding  Officer:  Yes,  or  anything  else  that  you 
know  of  your  own  personal  knowledge.  • 

A.  (Continuing)  *  j 

(Reading)  “Hearings  began  on  July  27,  1942,  in 

1825  Richland  County  Court  House  to  determine  (1) 
whether  the  then  owners  of  Richland,  Inc.,  operators 

of  Radio  Station  WMAN,  in  Mansfield,  Ohio,  were 
qualified  to  continue  as  operators,  (2)  whether  the  oper¬ 
ators  had  complied  with  FCC  rules  regarding  organi¬ 
zation  and  reports  of  the  station  to  the  Commission, 
(3)  whether  false  or  misleading  statements  had  been 
made  to  the  Commission,  and  (4)  to  obtain  full  infor¬ 
mation  regarding  organization,  ownership,  manage¬ 
ment,  operation  and  control  of  the  station. 

“First  witness  at  the  Mansfield  hearing  was  George 
Satterlee,  former  President  of  Richland,  Inc. 

“He  said  Richland,  Inc.,  had  made  application  for 
permission  to  operate  a  radio  station  in  Mansfield, 
Ohio,  on  April  27, 1938,  although  the  Company  was  not 
incorporated  until  August  6,  1938,  four  months  later. 

“Still  under  questioning  by  Harris,  Satterlee  ad¬ 
mitted  that  no  officers  had” — officers  of  the  Company — 
“been  elected  at  the  time  application  was  filed.” 

He  testified  that  three  days  before  he  and  John  Weimer 
and  C.  A.  Kessel,  also  former  officers,  went  to  Washington 
for  a  hearing  on  their  application,  they  had  deposited 
$20,000  in  a  Mansfield  bank  to  show  financial  responsibility. 
“He  testified  the  money  had  been  borrowed  from 

1826  Monroe  Rubin,  Cleveland,  who  became  controlling 
stockholder  of  Richland,  Inc.,  June  18,  1940  on  three 

90-day  notes.” 

Mr.  Koteen:  He  actually  made  the  statement? 

The  Witness :  Yes.  | 
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Mr.  Koteen :  That  he  became  controlling  stockholder  on 
that  date?  Are  you  quoting? 

The  Witness:  I  am  quoting  from  what  actually  hap¬ 
pened  at  the  hearing,  that  he  testified,  and  your  own  record 
will  bear  that  out,  and  you  can  very  easily  check  it. 

Mr*  Koteen:  All  right. 

A.  (Continuing)  The  FCC  license  shows,  the  FCC  record 
shows  the  license  was  granted  July  14, 1939. 

(Reading)  “Satterlee  also  testified  that  he  had  in¬ 
structed  his  cashier  to  make  a  deposit  of  $1,500  in  a 
Mansfield  bank  at  the  time  of  his  trip  to  Washington, 
on  behalf  of  Richland,  Inc.  Photostatic  copies  of  his 
bank  account,  introduced  by  the  FCC  failed  to  show 
such  a  deposit,  Harris  brought  out. 

“  Satterlee  testified  that  the  application  for  a  license 
estimated  the  cost  of  constructing  the  station  at  $20,000, 
but  that  he  knew  more  than  $36,000  had  been  spent. 

“Satterlee  testified  that  Rubin  had  a  claim  of 
1827  $11,000  against  Richland,  Inc.,  and  that  he  finally 
accepted  50  shares  of  stock  from  Satterlee  at  an 
agreed  value  of  $6,000.  Satterlee  said  that  so  far  as 
he  knew  this  transaction,  in  April,  1940,  made  Rubin 
a  stockholder  for  the  first  time.  Satterlee  said  he  tried 
to  sell  the  station  to  Rubin  in  1940,  but  Rubin  wouldn’t 
buy,  believing  that  the  owners  ‘had  to  sell’  which  Sat¬ 
terlee  said  was  not  the  case. 

“He  said  he  believed  the  first  meeting  of  Richland, 
Inc.,  was  held  on  August  26, 1938,  and  that  he,  Weimer, 
and  Kessel  were  the  only  ones  present.  Stocks  were 
assigned  at  that  meeting,  he  said,  but  the  actual  shares 
were  not  distributed,  but  listed  in  a  book  which  he  said 
he  later  saw  several  times  in  the  possession  of  Thomas 
Dunigan,  Cleveland  attorney,  who  handled  the  incor¬ 
poration  papers.” 

Keep  that  name,  Thomas  Dunigan,  Cleveland  attorney,  in 
mind. 
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(Reading)  “Satterlee  said  that  np  to  the  time 
Rubin  took  control  of  the  Company,  he  believed  Kessel 
had  paid  in  about  $3,000,  and  he  (Satterlee)  about 
$10,000.  Satterlee  said  he  held  93  shares  of  stock,  and 

Kessel  54.  Kessel,  he  testified,  couldn’t  pay  for  his 

1828  stock,  so  ‘I  took  28  and  added  them  to  my  original 

65,  which  gave  me  93.’  This,  he  said,  he  turned  over 

to  Rubin  when  he  stepped  out,  which  gave  the  latter  a 
total  of  143  shares,  including  the  50  he  had  obtained 
earlier,  out  of  the  250  outstanding. 

“Satterlee  said  Rubin  took  control  of  the  station  in 
June,  1940. 

“Weimer,  who  was  Secretary  of  Richland,  Inc.,  at 
the  beginning,  took  the  stand  the  second  day  of  the 
hearing. 

“He  admitted  that  the  Application  for  a  license,  filed 
in  August,  1938,  claimed  $20,000  on  deposit  in  a  Mans¬ 
field  bank,  when  actually  the  amount  on  deposit  was 
$41.02.”  Not  $20,000. 

(Reading)  “Harris  asked  Weimer: 

“  ‘Wasn’t  that  balance  sheet  absolutelv  false?’ 

“Weimer  replied: 

“  ‘Probably  it  was,  but  I  didn’t  mean  it  to  be.’ 

“Examiner  Steward  then  asked  Weimer  if  testimony 
given  before  the  FCC  in  the  hearing  on  the  Application 
for  a  license  wasn’t  false. 

“  ‘Yes,  it  was  false,’  Weimer  replied. 

“Weimer  also  admitted  he,  an  engineer  for  the  sta¬ 
tion,  had  failed  to  report  changes  in  construction  plan 

1829  for  the  station  when  it  appeared  certain  that  the  cost 

would  exceed  the  estimated  $20,000  and  that  the  FCC 

was  not  informed  when  he  and  Kessel,  Vice  President, 
disposed  of  their  stock.  He  also  said  that  the  resigna¬ 
tions  of  Satterlee  as  President,  Kessel  as  Vice  Presi¬ 
dent,  and  himself  as  Secretary  of  Richland,  Inc.,  had 
not  been  reported  to  the  FCC. 
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“Kessel  was  questioned  about  stock  transactions, 
on  which  he  was  not  clear.  He  said  he  didn’t  ‘think 
anything’  about  the  fact  that  the  $20,000  for  con¬ 
struction  of  the  station  had  been  withdrawn  from  the 
bank  at  the  time  the  license  hearing  was  held,  ‘because 
we  had  told  Mr.  Dunigan  we  would  put  more  back  when 
it  was  needed.’ 

“Questioning  also  brought  out  that  there  had  been 
an  alleged  agreement  for  Kessel  to  sell  51  shares  of 
stock  to  Jeanette  Allen,  Cleveland.  Kessel  said  he  knew 
nothing  of  such  an  agreement,  but  Harris  produced  a 
photostat” — that  is  the  FCC  man — “produced  a  photo¬ 
stat  copy  signed  by  Kessel  and  Robert  Allen,  who 
later  became  an  official  of  the  station,  covering  the  sale. 

“Harris  then  introduced  papers  to  show  that  Jean¬ 
ette  Allen  had  later  sold  51  shares  of  WMAN  stock  to 
Rubin.  Kessel  said  he  didn’t  know  where  she  got  it.” 

But  the  deal  had  never  materialized. 

(Reading)  “Dunigan,  who  handled  incorporation 
1830  papers  for  Richland,  Inc.,  testified  that  Rubin  had 

no  interest  in  Richland,  Inc.,  the  day  before  Satter- 
lee,  Kessel  and  Weimer  went  to  Washington  for  the 
hearing  on  their  license  application.” 

Dunigan,  incidentally,  is  a  Cleveland  attorney,  was  Mon¬ 
roe  Rubin’s  attorney  when  all  of  this  took  place.  All  of  these 
local  people  always  informed  local  counsel  because  they 
asked  why  all  of  a  sudden  they  should  go  into  Cleveland  to 
this  attorney  to  have  a  corporation  formed  to  operate  a  radio 
station,  and  why  should  they  go  to  Mr.  Monroe  Rubin’s  law¬ 
yer  when  the  man  had  nothing  to  do  with  it,  nothing  to  do 
with  the  operation  or  ownership  of  the  station  even  at  the 
start  of  the  thing. 

(Reading)  “Dunigan  testified  that  Rubin  had  told 
him  Satterlee,  Weimer  and  Kessel  ‘were  in  a  jam  and 
needed  money  badly.’ 
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“He  also  testified  that  there  was  antagonism  in  the 
air  among  the  three  incorporators  and  Rnbin,  and  ad¬ 
mitted  that  he  had  been  representing  both  Rnbin  and 
Richland,  Inc.,  during  the  time  the  corporation  was 
being  formed  and  after  the  station  was  on  the  air.” 
Just  what  I  just  said.  | 

I  mean,  the  local  people  in  Mansfield  didn’t  know  why 
they  should  go  to  him  and  form  a  corporation  and  have  him 
represent  them  when  Monroe  Rubin  knew  nothing  about 
the  deal.  That  is  my  thinking.  I 

“He  said  he  became  *  thoroughly  disgusted’  when 
1831  he  learned  that  the  incorporators  planned  to  repay 
Rubin  with  the  same  money  he  had  loaned  them  to 
establish  financial  responsibility. 

“Called  back  to  the  stand,  Satterlee  testified  that  he 
wanted  to  sell  his  stock  and  get  out  of  the  Company 
in  1940  ‘because  all  of  us  (the  stockholders)  were 
scraping  up  all  we  could  get  to  meet  operating  expenses 
and  I  was  going  into  debt.  ’  j 

“He  said  he  ultimately  received  $19,900  from  Rubin, 
which  included  $18,500  for  his  holdings  and  $1,400  for 
his  services  with  the  firm.  He  estimated  that  he  had 
invested  about  $12,000.” 

When  a  man  buys  stock,  he  buys  stock.  Unless  he  owned 
that  Company  originally,  he  wouldn’t  pay  so  much  for 
services. 

Mr.  Koteen:  Just  a  minute. 

The  Witness :  You  asked  me  what  I  thought.  j 

Mr.  Koteen :  Stick  to  the  question.  j 

j 

A.  (Continuing)  (Reading)  “In  reply  to  a  question 
by  Harris,  Satterlee  said  that  Rubin  was  often  referred 
to  by  station  employees  as  ‘  The  Great  White  Father  in 
Cleveland’  even  before  he  purchased  any  stock  in  the 
station. 

“Rubin  then  was  called  to  the  stand.  He  said  he  had 
put  money  into  Richland,  Inc.,  before  the  station 
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1832  went  on  the  air,  and  several  times  after  it  started, 
but  did  not  become  a  stockholder  until  the  Spring 

of  1940. 

“Asked  why  he  loaned  money  to  Richland,  Inc.,  when 
he  scarcely  knew  them,  he  said  he  had  previously  loaned 
money  to  Weimer  and  ‘When  I  start  helping  a  fellow, 
I  don’t  like  to  leave  him  up  on  the  bank.’ 

So,  he  had  loaned  money  to  these  strangers,  $20,000 
the  testimony  was. 

(Reading)  “When  Harris  asked,  in  view  of  his 
eight  or  nine  years  of  radio  experience  if  he  didn’t 
know  the  F.C.C.  opposed  misrepresentation  of  financial 
responsibility  on  applying  for  a  license,  Rubin  replied 
that  he  ‘Had  no  idea  it  was  wrong  to  borrow  money  to 
get  a  station  started.’ 

“Harris  then  charged  that” — that  is,  the  F.C.C. 
man — “that  Rubin  not  only  helped  to  finance  the  sta¬ 
tion,  but  saw  to  it  that  the  station  employed  people  who 
worked  for  him  or  were  obligated  to  him. 

“This  Rubin  called  a  ‘mistaken  idea’  but  later  ad¬ 
mitted  that  six  of  the  original  staff  members  either  had 
worked  for  him  or  owed  him  money.” 

Now,  then,  when  this  license  renewal  came  up,  you  asked 
me  what  I  think.  Here  is  the  Decision  and  Order  of  the 
Federal  Communications  Commission.  I  am  telling  you  now 
why  I  think  that. 

1833  Mr.  Koteen:  Mr.  Horvitz,  just  let  us  get  one  thing 
straight.  I  didn’t  ask  you  what  you  thought;  I  am 

just  looking  for  facts. 

The  Witness :  That  is — 

Mr.  Koteen :  I  am  looking  for  facts. 

The  Witness:  You  asked  me  why  I  thought  it  was  ille¬ 
gitimate.  I  am  telling  you  why  I  thought  they  are  and  still 
think  they  are  illegitimate. 

Mr.  Koteen :  Based  on  facts  ? 

The  Witness :  All  right,  here  is  the  Decision  and  Order 
of  the  Federal  Communications  Commission  signed  by  Mr. 
Slowie.  That  is  right,  isn’t  it? 
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It  is  in  reference  to  the  Richland,  Inc.  (WMAN)  Mans¬ 
field,  Ohio,  B-204,  Docket  No.  6301,  file  number  B2-R-1037. 

Now,  I  want  to  read  from  that  Decision  and  Order. 

Mr.  Thomson:  Before  you  proceed,  Mr.  Horvitz,  may  I 
ask  the  Examiner  at  this  point  to  take  judicial  notice  Of 
the  Decision  and  Order  just  cited  by  Mr.  Horvitz  as  part 
of  the  official  record  of  the  Commission,  and  that  that  De¬ 
cision  and  the  transcript  of  testimony  appertaining  to  the 
hearing  be  incorporated  by  reference  in  the  record  of  this 
proceeding. 

The  Presiding  Officer :  That  will  be  done.  Official  notice 
will  be  taken  of  any  matters  in  the  Commission’s  files. 

Mr.  Thomson:  Thank  you.  ! 

The  Witness:  I  am  reading  now  from  the  docii- 
1834  ment  headed  “Decision  and  Order.” 

This  is  an  application  of  Richland,  Inc. 

The  Presiding  Officer:  It  is  not  necessary  for  you  to 
read  the  whole  document  since  it  is  already  incorporated 
by  reference  in  the  testimony.  If  you  want  to  tell  us 
briefly  what  was  decided  by  the  Commission,  you  may 
do  so.  It  is  not  necessary  for  you  to  read  the  whole  thing. 

The  Witness :  The  Commission  held,  very  briefly — may 
I  not  read  certain  parts  of  it? 

The  Presiding  Officer:  If  you  prefer  to  do  it,  but  I  am 
requesting  that  you  avoid  reading  the  whole  decision. 

The  Witness:  I  will  try  not  to  read  the  whole  decision. 

The  principle  question  in  issue  was  whether  there  had 
been  misleading  statements,  whether  the  Applicant,  its 
present  or  former  officials,  directors  or  stockholders  had 
made  false  or  misleading  statements  to  the  Commission. 

(Reading)  “The  evidence  adduced  at  the  hearing 
indicates  without  serious  question  that  the  original 
officers  of  the  Applicant  Corporation  made  false  and 
misleading  statements  and  representations  to  the  ComL 
mission  in  stating  that  there  was  a  corporation  in  exist¬ 
ence  with  200  shares  of  stock  issued  and  subscribed  for 
at  the  time  the  original  application  for  a  construction 
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permit  was  made  on  April  27,  1938,  when  in  fact  no 
snch  corporation  was  then  in  existence !” 

Two — “In  stating  that  the  corporation  had  $20,000 

1835  in  cash  on  hand  in  August,  1938,  at  the  time  a  finan¬ 
cial  statement  of  Richland,  Inc.,  was  filed  with  the 

Commission,  when  in  fact  no  such  funds  were  on  hand ; 
in  failing  to  state  that  158  shares  of  the  original  200 
shares  of  stock  issued  were  purchased  with  money  bor¬ 
rowed  from  Monroe  F.  Rubin  on  90-day  notes,  such 
loans  being  made  not  more  than  two  days  prior  to  the 
date  of  hearing  on  the  original  application;  and  in 
stating  in  an  application  for  modification  of  construc¬ 
tion  permit  filed  August  17,  1939,  that  there  had  been 
no  change  in  the  financial  condition  of  Applicant, 
thereby  giving  the  Commission  to  understand  that  it 
had  over  $17,000  in  cash  when,  in  fact,  it  had  approxi¬ 
mately  $40.00. 

“The  evidence  concerning  the  financing  of  the  orig¬ 
inal  application  for  construction  permit  and  construc¬ 
tion  of  WMAN,  coupled  with  the  misrepresentations 
made  to  the  Commission  by  the  principals  in  the  Ap¬ 
plicant  Corporation,  would  suggest  that  the  application 
was  prepared  and  prosecuted  in  a  manner  designed  to 
avoid  disclosure  of  the  real  party  in  interest.’ 9 

Mr.  Koteen:  Off  the  record? 

The  Presiding  Officer :  Yes. 

(Discussion  off  the  record.) 

The  Presiding  Officer :  On  the  record. 

The  Witness:  (Continuing)  (Reading)  “The  Corn- 

1836  mission  does  not  approve  of  the  acts  of  Rubin  in 
knowingly  providing  funds  to  enable  an  Applicant 

Corporation  to  make  a  showing  of  financial  ability  which 
it  did  not  in  fact  possess,  and  it  is  not  entirely  satisfied 
with  the  explanations  offered  for  his  interest  in  the 
original  financing  of  WMAN This  is  the  Commission 
speaking. 
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“But  it  does  not  feel  that  the  information  before  it 
would  warrant  refusal  to  renew  the  license  of  the  Ap¬ 
plicant  and  deletion  of  the  service  rendered  by  its  sta¬ 
tion  to  the  community .  However,  the  inform, ation  con¬ 
tained  in  this  record  will  be  noted  for  further  considera¬ 
tion  on  any  occasion  when  it  may  become  necessary  to 
examine  into  the  qualifications  of  this  Applicant  or  any 
of  the  individuals  concerned  in  the  proceedings  which 
have  been  discussed 

Then,  they  go  on  to  say:  “Upon  consideration  of  the 
above-described  application,  the  documents  submitted 
therewith,  and  the  evidence  adduced  at  the  hearing 
thereon,  the  Commission,  being  fully  advised  in  the 
matter,  determines  that  public  interest,  convenience 
and  necessity  will  be  served  by  a  renewal  of  the  license 
of  Richland ,  Inc.” 

Now,  then,  I  do  know,  and  this  was  brought  out  at  the  hear¬ 
ing,  and  the  files  will  show,  as  I  said  before,  these 
1837  local  men  from  Mansfield  go  to  Cleveland  to  employ 
a  lawyer  they  have  never  met,  and  he  happens  to  be 
Monroe  Rubin’s  lawyer.  These  local  people  go  to  Wash¬ 
ington  and  employ  lawyers;  they  are  the  same  lawyers 
who  represent  Monroe  Rubin,  and  those  are  the  lawyers 
that  represented  them  here.  I 

$20,000  is  loaned  to  them,  and  that  $20,000  is  taken  out 
as  security,  and  that  is  the  false  and  misleading  statements. 

This  man  Dunigan,  that  is,  this  attorney,  he  is  still  Secre¬ 
tary  of  Richland,  Inc.,  at  the  present  time. 

Mr.  Koteen:  Who  is  the  present  operator? 

The  Witness:  The  present  operator  is — Monroe  Rubin 
and  his  wife  are  the  sole  stockholders.  This  man  Dunigan, 
the  attorney — that  is  his  name — he’s  the  Secretary. 

Mr.  Koteen:  Let  me  ask  you  this,  Mr.  Horvitz: 

The  Commission,  although  taking  full  cognizance  of  the 
affairs  that  went  on  in  the  preparation  of  the  application  for 
a  radio  station  in  Mansfield,  nevertheless  concluded  that 
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public  interest,  convenience  and  necessity  would  best  be 
served  by  renewing  the  license;  is  that  correct? 

The  Witness :  That’s  exactly  what  I  read  from  the  Deci¬ 
sion  and  Order. 

Mr.  Koteen:  However,  is  it  your  feeling  that  despite 
the  Commisison’s  attitude  in  the  matter  that  anyone,  not 
anyone  but  those  who  deal  with  the  present  radio  station, 
are  dealing  with  an  illegitimate  concern  ? 

The  Witness:  Yes,  sir,  and  I  am  basing  it  on  the 

1838  records  of  the  Commission.  Those  are  the  statements 
of  the  Commission  itself,  that  they  would  be  dealing — 

and  when  the  Commission  issues  their  Blue  Book  and 
issues  rules  and  regulations  and  want  an  honest  operator, 
they  want  proper  representation  of  ownership,  true  and 
correct  statements,  and  all  that. 

I  say  the  record  of  this  Richland,  Incorporated,  the  opera¬ 
tors  of  WMAN,  shows  clearly  that  they  are  illegitimate; 
they  were  from  the  inception  and  they  are  today. 

Tlie  Presiding  Officer:  Now,  your  attitude  and  the  atti¬ 
tude  of  the  newspaper  in  the  community  towards  the  Sta¬ 
tion  WMAN  has  been  brought  out  and  predicated  upon 
what  the  Commission  has  revealed  in  its  Decision? 

The  Witness:  Yes,  sir,  and  we  knew  before  this  thing, 
we  knew  before  this  investigation  was  held;  we  knew  defi¬ 
nitely,  but  we  could  not  prove  it,  that  these  local  stock¬ 
holders  were  not  the  owners  of  it,  but  that  Monroe  Rubin 
in  Cleveland  was  the  owner,  and  we  knew  that  they  had  re¬ 
ceived  that  under  misrepresentation,  and  we  would  not  have 
anything  to  do  with  them  in  any  way,  shape  or  form,  nor 
will  we  have  anything  to  do  with  them  today. 

The  Presiding  Officer:  All  I  want  to  know  specifically 
is,  based  upon  your  attitude  that  the  Station  WMAN  is  ille¬ 
gitimate,  what  acts  or  actions  have  you  or  the  newspaper 
taken  which  might  be  construed  as  harmful  to  or 

1839  opposing  the  operation  of  this  station  in  this  com¬ 
munity? 

The  Witness:  We  have  totally  disregarded  them.  We 
said  we  would  have  nothing  to  do  with  them.  We  wouldn't 
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carry  their  log.  We  carry  logs  of  other  radio  stations 
that  are  legitimate,  but  we  wouldn’t  carry  their  log; 
we  wouldn’t  carry  their  advertising  any  more  than  an 
illegitimate  merchant.  We  have  had  cases  that  come  up, 
if  you  will  permit  me  to  give  an  illustration.  There  used 
to  be  a  man  over  here  who  used  to  have  bankruptcy  sales. 
We  will  not  carry  his  advertising;  we  will  not  today  carry 
advertising  from  anybody  that  we  do  not  consider  legiti¬ 
mate.  We  think  too  much  of  the  newspaper  business  for 
that. 

The  Presiding  Officer:  I  think  we  have  pretty  well  Ex¬ 
hausted  the  subject.  I  am  sorry  for  the  necessity  for  inter¬ 
ruption  of  the  presentation  of  your  case,  Mr.  Thomson. 
You  may  resume. 

Mr.  Thomson :  At  this  particular  point  and  to  preserve  ' 
the  continuity  of  the  record,  inasmuch  as  Mr.  Koteen’s  ques¬ 
tion  brought  forth  the  explanation  from  Mr.  Horvitz,  I 
would  like  to  ask  a  few  questions  on  the  same  subject. 

By  Mr.  Thomson: 

Q.  Mr.  Horvitz,  I  show  you  a  copy,  not  an  official  copy, 
but  a  copy  of  a  record  presently  on  file  with  the  Commission 
known  as  the  Application  Form  No.  319  of  Richland,  Inc., 
File  No.  B-2-PH-587,  filed  with  the  Federal  Com- 
1840  munications  Commission  on  September  25,  1945. 

Now,  relative  to  the  testimony  you  have  given 
here  today  and  also  in  keeping  with  what  was  stated  in 
the  Commission’s  Decision,  which  has  been  incorporated 
as  a  part  of  the  record  of  this  proceeding,  I  direct  your 
attention  to  Page  9  of  this  Application,  whereon  are  listed 
the  directors  and  officers  of  Richland,  Inc. 

Looking  at  these  names  that  appear  hereon,  will  you 
tell  us  who  are  listed  as  the  directors  of  Richland,  Inc? 

The  Presiding  Officer:  Before  we  go  into  this  subject, 

I  think  we  had  better  clarify  for  the  record  the  validity  of 
the  copy.  I  don’t  know  where  this  copy  was  procured.  I 
don’t  know  whether  it  is  true  and  correct. 
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I  think  that  instead  of  going  into  the  subject,  the  official 
copy  is  on  file  with  the  Commission,  and  if  you  desire  we 
can  take  official  notice  of  what  is  set  forth  there.  The  offi¬ 
cial  copy,  of  course,  is  on  file  with  the  Commission. 

Mr.  Thomson:  Then  I  ask  at  this  point  that  the  official 
copy  that  is  on  file  with  the  Commission  be  incorporated  by 
reference  in  this  proceeding. 

The  Presiding  Officer:  I  don’t  know  whether  it  is  neces¬ 
sary  to  incorporate  it  by  reference,  the  entire  record.  We 
are  not  trying  the  application  of  Richland,  Inc. 

If  the  present  Applicant’s  attitude  toward  the  existing 
station  is  predicated  upon  any  additional  statements 
which  he  may  be  able  to  bring  out,  you  can  point 
1841  them  out  and  we  will  take  notice  of  the  answer  to 
any  satisfactory  questions. 

Mr.  Thomson :  Mr.  Examiner,  I  am  not  saying  whether 
any  facts  on  file  with  the  Commission  now  are  true  or  false 
as  filed  by  the  Applicant,  Richland,  Inc.  The  Commission  is 
the  last  judge  of  that. 

However,  in  the  Commission’s  Decision  upon  the  re¬ 
newal  of  the  WMAN  license,  it  stated  that  all  of  the  acts 
that  had  been  brought  to  light  as  a  result  of  the  investiga¬ 
tion  in  the  hearing  of  that  renewal  would  be  taken  into  con¬ 
sideration  in  any  other  matter  involving  Richland,  Inc., 
which  came  before  the  Commission. 

The  Presiding  Officer:  That  is  right. 

Mr.  Thomson :  Now,  I  want  to  -show  that  the  same  offi¬ 
cers,  directors,  and  stockholders  are  those  who  were  before 
the  Commission  in  the  hearing,  the  Decision  of  which  was 
read  here  today,  that  is,  the  Petition  of  the — 

Mr.  Koteen:  But  you  are  not  stating  that  anything 
contained  in  the  application  is  either  true  or  false? 

Mr.  Thomson :  No,  I  am  not. 

Mr.  Koteen:  Then,  I  don’t  see  the  purpose,  the  rele¬ 
vancy  of  it. 

The  Presiding  Officer:  Do  you  think  it  is  important? 
If  you  think  it  is  important,  official  notice  will  be  taken  of 
the  records  which  show  the  directors,  officers — 
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1842  Mr.  Thomson:  Officers,  directors*  and  stockhold¬ 
ers. 

The  Presiding  Officer:  Officers,  directors,  and  stock¬ 
holders. 

It  is  not  necessary,  since  we  are  not  trying  the  Applica¬ 
tion  of  Richland,  Inc.,  to  state  whether  or  not  any  false 
statements  have  been  made.  The  only  issue  which  I  see 
that  warrants  the  length  of  the  testimony  is  the  ques¬ 
tion  of  the  present  relation  between  this  Applicant  and 
the  existing  station  in  the  town  of  Mansfield,  and  if 
what  Mr.  Horvitz  has  testified  to  is  the  basis  for  his  atti¬ 
tude  toward  that  station  and  the  Applicants  relation  to  it, 
then,  that  is  accepted. 

Mr.  Koteen:  One  further  question,  Mr.  Horvitz: 

Ho  you  of  your  own  knowledge  know  whether  the  Station 
WMAN  operates  day  to  day  in  accordance  with  the  Com¬ 
mission’s  rules  and  regulations? 

The  Witness :  I  do  not  know. 

i 

Mr.  Koteen :  I  am  just  asking  what  he  knows. 

The  Witness:  I  do  not  know  of  anything. 

Mr.  Koteen:  Does  that  call  for  a  conclusion? 

The  Presiding  Officer :  In  so  far  as  the  relevancy  is  con¬ 
cerned,  we  are  not  trying  any  application  of  Richland,  Inc., 
today. 

Mr.  Koteen:  What  I  am  driving  at  is  this,  Mr.  Exam¬ 
iner  : 

At  the  present  time  the  Commission  has  seen  fit  to  renew 
the  license  of  WMAN.  Now,  if  it  is  operating  in  the 

1843  public’s  convenience  and  necessity  and  in  accord¬ 
ance  with  the  rules  and  regulations,  I  want  to  get 

clear  on  the  record  whether  his  only  reason  or  the  only 
reasons  for  the  Mansfield  Journal’s  attitude  are  the  past 
episodes  or  the  present  operations. 

The  Presiding  Officer :  You  may  ask  that  question. 

The  Witness:  What  is  the  question? 

The  Presiding  Officer :  Is  your  attitude  toward  the  exist¬ 
ing  station  in  Mansfield ,  Station  WMAN ,  hosed  wholly 
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upon  the  past  record  as  testified  by  you  earlier,  or  is  it 
based  upon  their  present  operations f 

The  Witness :  Based  on  the  past  and  the  present. 

Mr.  Koteen:  Well,  that  is  what  I  am  driving  at. 

Then,  what  are  they  doing  at  the  present  time? 

The  Witness :  What  they  have  been  doing  in  the  present 
and  what  they  have  been  doing  in  the  past  They  have  gone 
out  of  the  way  to  try  to  promote  an  additional  newspaper 
in  Mansfield,  and  I  hope  they  are  successful.  We  started 
one  in  Mansfield  and  let  somebody  else  start  one.  They 
have  tried,  but  they  were  not  successful.  They  are  doing 
everything  in  their  power  today,  they  have,  through  their 
representatives  and  Mr.  Harry,  and  they  have  tried  to  block 
any  attempt  of  ours  and  make  sure  that  we  never  do  get  a 
station  in  here.  Jhey  have — 

Mr.  Harry:  I  have  some  objections  to  make  to  that. 

The  Presiding  Officer:  Unless  the  witness  can  sub¬ 
stantiate  his  statements  in  regard  to  Mr.  Harry,  I 
1844  am  going  to  have  to  request  that  the  reporter  strike 
from  the  record  any  reference  to  Mr.  Harry. 

The  Witness :  I  will  do  that.  I  think  I  can  substantiate 
that.  I  saw  Mr.  O’Hara  and  Mr.  Harry  together  at  lunch. 

Mr.  Harry :  Let  us  get  that  straight.  I  may  have  lunch 
with  your  attorney  today. 

The  Witness:  Mr.  O’Hara  knew  you  the  minute  you 
walked  into  the  room.  You  yourself  went  up  to  the  attorney 
in  Washington  and  told  him  that  we  were  going  to  have 
trouble  here,  that  there  were  examiners  from  the  F.C.C. 
investigating  us  and  for  us  to  withdraw  our  application 
here — 

Mr.  Harry:  Now,  if  the  Examiner  please — 

The  Presiding  Officer:  Just  a  moment. 

The  Witness :  I  am  just  answering  the  question. 

Mr.  Harry:  It  is  all  hearsay,  and  I  object,  and  I  move 
that  it  be  stricken  from  the  record. 

The  Presiding  Officer:  The  objection  will  be  sustained, 
and  the  reporter  will  be  instructed  to  strike  from  the  record 
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all  testimony  on  the  grounds  that  it  is  hearsay  and  not  par¬ 
ticularly  relevant  to  the  questions  involved,  that  is,  with 
whom  Mr.  Harry  had  lunch.  i 

The  Witness:  He  asked  a  question,  and  I  think  I  can 
answer  it. 

Mr.  Harry:  I  didn’t  open  my  mouth  about  any 
1845  question. 

The  Presiding  Officer:  I  raised  *the  point  that 
where  statements  are  made  by  the  witness  which  reflects 
upon  the  integrity  of  any  of  the  parties  to  this  pro¬ 
ceeding,  they  must  be  substantiated  by  facts  known  to 
the  witness.  I  don’t  think  it  is  necessary  to  proceed  fur¬ 
ther  along  this  line.  It  will  only  unduly  encumber  the  record. 

We  will  continue,  Mr.  Thomson,  with  any  other  matter 
you  want  to  get  into  the  record. 

Mr.  Thomson:  Yes,  I  believe  that  the  next  Exhibit 
under  consideration  is  the  proposed  rate  card  which  has 
been  distributed  and  two  copies  of  which  have  been  fur¬ 
nished  to  the  reporter.  Am  I  correct  in  that? 

•  •  •  •  •  *  •  •  *  •  • 

619  John  Marion  O’Hara  was  called  as  a  witness  for 
and  on  behalf  of  Richland,  Inc.,  being  first  duly 

sworn,  was  examined  and  testified  as  follows: 

Direct  Examination. 

620  By  Mr.  Wayland: 

Q.  Will  you  state  your  name?  A.  John  Marion 
O’Hara,  460  Stewart  Lane,  Mansfield,  Ohio. 


Q.  Have  you  any  official  connection  with  the  applicant 
here  in  Richland,  Inc?  A.  Yes,  I  am  vice-president,  gen¬ 
eral  manager  and  a  director  of  Richland,  Inc. 

621  Q.  And  how  long  have  you  held  those  positions? 
A.  Approximately  three  years. 
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Mr.  Thomson:  I’d  like  to  direct  your  attention, 
627  before  this  is  offered,  to  the  third  sentence  on  the 
first  page  of  this  exhibit  and  object  to  the  nature  of 
that  statement. 

The  Presiding  Officer:  Will  you  read  the  sentence? 

Mr.  Thomson:  “These  organizations  announce  their 
activities  on  WMAN’S  news  programs  is  something  im¬ 
possible  to  do  if  the  station’s  policy  were  to  specialize  only 
in  wire  news  read  by  an  announcer  on  duty.” 

That  impossibility  there  is  obviously  incorrect. 

The  Presiding  Officer:  What  is  meant  by  that? 

The  Witness:  What  is  meant  by  “wire  news”  of  course, 
as  I  understand  it:  your  wire  news  comes  entirely  from 
wire, — 

1  The  Presiding  Officer:  Are  you  saying  it  would  be  im¬ 
possible  for  the  station  to  include  news  of  local  organiza¬ 
tions  if  they  limited  themselves  wholly  to  wire  news? 

The  Witness :  That  is  correct. 

The  Presiding  Officer:  That  is  the  intent  of  that  sen¬ 
tence? 

The  Witness :  That  is  correct. 

The  Presiding  Officer:  Under  those  circumstances,  I 
think  that  it  is  clear  and  I  will  let  it  stand.  Are  there  any 
other  objections? 


Mr.  Sutton :  Mr.  Examiner,  I  move  that  the  state- 

645  ment  of  witness  that  these  towns  and  residents  there¬ 
in  .covered  by  the  present  AM  be  stricken. 

He  hasn’t  been  qualified  as  to  that  and  the  basis  for  that 
conclusion  has  not  been  established. 

By  Mr.  Wayland : 

646  Q.  Have  you  listened  to  WMAN  in  those  various 
communities  personally?  A.  Yes. 

The  Presiding  Officer :  I  think  that  the  exhibit  can  stand 
and  the  testimony  can  stand. 
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Cross  Examination. 
By  Mr.  Thomson : 


The  Presiding  Officer :  Will  you  state  the  purpose 

677  of  the  question? 

Mr.  Thomson:  The  main  purpose  of  that  ques¬ 
tion  is  to  show,  on  the  basis  of  the  past  yearly  or  four- 
yearly  operations  of  this  applicant,  what  can  normally 
be  expected  to  be  the  future  net  income  and  the  only 
way  that  can  be  determined  is  by  looking  into  the  past. 

Now,  here,  with  the  figures  just  given  by  Mr.  OHara, 
there  is  a  variance  between  even  the  gross  income  of  1942, 
and  1944  of  over  10  per  cent. 

The  Witness:  That  is  the  reason  I  just  came  here.  Be¬ 
fore,  we  did  not  have  a  network;  we  only  operated  part 
time,  and  we  have  a  much  larger  personnel  now  than  we 
had  then.  j 

Mr.  Thomson:  Then  the  reason  that  the  net  income  for 
the  past  four  years  is — 

Mr.  Wayland:  I  can’t  see  any  relevancy  to  the  net  in¬ 
come. 

The  Presiding  Officer:  I  am  afraid  I  still  can’t  see  the 
relevancy  as  to  their  ability  to  manage  an  FM  station  today. 

Mr.  Koteen:  They  do  not  know  what  income  would  be 
obtained  from  the  operation  of  the  FM  station,  if  any.  | 
The  Presiding  Officer :  I  am  going  to  sustain  the 

678  objection  on  the  grounds  that  I  don’t  see  the 
relevancy. 

Mr.  Thomson :  May  I  note  an  exception? 

The  Presiding  Officer :  Yes,  of  course. 

Mr.  Sutton:  Mr.  Examiner,  I  am  making  my  notation 
for  an  exception  here. 

The  Presiding  Officer:  The  exception  has  already  been 
noted.  As  a  matter  of  fact,  I  afford  you  an  opportunity  to 
make  an  offer  of  proof  as  to  what  you  would  prove  if  you 
were  given  an  opportunity  to  do  so.  i 
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Mr.  Sutton:  The  same  information — may  I  say  right 
here,  sir,  the  same  information  with  the  question  of  the  ap¬ 
plicant  of  the  Mansfield  Journal  and  its  ability  to  operate 
an  AM  station  and  absorb  losses,  by  this  same  example. 

Such  information  was  requested  and  was  furnished,  show¬ 
ing  what  net  income  of  the  applicant  corporation  was  avail¬ 
able  to  absorb  losses,  and  the  purpose  of  this,  therefore, — 
this  information — is  to  show  the  ability  of  this  applicant  to 
absorb  losses  in  the  operation  of  the  FM  station. 

The  Presiding  Officer:  Well,  I  think  that  the  record  al¬ 
ready  has  sufficient  evidence  from  which  the  Commission 
can  draw  its  conclusions  on  that  subject. 

Mr.  Sutton:  Well,  to  that  statement  I  except,  respect¬ 
fully,  please. 

The  Presiding  Officer :  All  right. 


Redirect  Examination. 
753  By  Mr.  Wayland: 


Q.  Do  you  intend  to  sell  those  bonds  in  the  event 
756  that  becomes  necessary?  A.  We  would;  that  is  right. 

Mr.  Sutton :  Now,  that  is  a  conclusion  there  which 
would  be  up  to  the  board  of  directors  and  not  up  to  one 
witness.  I  move  that  the  answer  be  stricken  unless  a  proper 
basis  is  laid  for  it. 

The  Presiding  Officer:  Has  the  board  of  directors 
reached  any  decision  on  that  subject? 

The  Witness:  The  board  of  directors  has  met,  I  am  a 
member  and  I  myself  personally  brought  it  up  before  them. 
It  was  approved. 

The  Presiding  Officer :  In  view  of  that  testimony,  I  will 
permit  the  answer  to  stand. 


Monroe  F.  Rubin  was  called  as  a  witness  for  and 
760  on  behalf  of  Richland,  Inc.,  and  being  first  duly  sworn, 
was  examined  and  testified  as  follows: 
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Direct  Examination. 

_  i 

By  Mr.  Wayland: 

Q.  Mr.  Rubin,  will  you  state  your  name  and  address! 
A.  Monroe  F.  Rubin.  I  live  on  Southwoodland  and  Cort¬ 
land  Boulevard,  Shaker  Heights. 

Q.  Ohio?  A.  Ohio. 

Q.  Are  you  connected  in  any  way  with  Richland,  Inc? 
A.  I  am  president. 

Q.  Do  you  own  any  stock  in  the  company?  A.  173  shares. 
Q.  Are  you  a  director  of  the  company?  (Answer  il¬ 
legible)  | 

Q.  What  other  business  interests  do  you  have,  Mr.  Rubin? 
A.  Well,  my  wife  and  I  own  half  of  Market  Motors  in  Akron. 

Q.  What  is  Market  Motors?  A.  That  is  a  Ford  Agency, 
and  I  am  a  director  and  a  stockholder  in  the  Wethersell 
Corporation  of  Barberton,  Ohio 
759  I  have  an  equipment  business  in  Cleveland  and  own 
the  Lakeside  Equipment  Company. 

Q.  You  formerly  were  in  the  steel  business?  A.  Yes,  |l 
own  all  the  preferred  stock  in  it  and  I  own  half  the  common. 
Mr.  Koteen:  You  do  or  did? 

The  Witness :  I  do. 

By  Mr.  Wayland: 


Q.  Do  you  know  what  other  business  interests  Mrs. 
Rubin  has?  A.  She  has  practically — lacks  a  few  shares  of 
having  a  fourth  interest  in  United  Broadcasting  Corpora¬ 
tion  and  she  owns  a  half  with  me  of  half  of  Market  Motors. 


Q.  Are  you  interested  in  any  other  broadcast  station? 
A.  I  am  not. 

i 

Q.  I  wonder  if  you  can  state  your  net  worth,  over  all 
liabilities — approximate  net  worth?  A.  I  haven’t  figured 
on  making  a  statement. 

The  Presiding  Officer:  It  isn’t  necessary  for  you  to  give 


us  any  exact  figures, — you  can  say  in  excess  of  a  certain 


amount. 
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The  Witness:  Well,  between  Mrs.  Rubin  and  me  to¬ 
gether,  why,  we  have  between  1%  and  2  million. 

Mr.  Wayland :  In  the  event  the  proposed  station  or  Sta¬ 
tion  WMAN  should  need  additional  financing,  would  yon 
be  willing  to  provide  such  financing? 

761  The  Witness :  I  certainly  will. 

By  Mr.  Wayland: 

Q.  What  do  you  expect  your  income  to  be  for  this  year — 
approximately?  A.  Well,  the  Ford  Agency  is  the  most 
profitable — our  schedule  we  have  set  up  for  next  year  we 
will  make  400  thousand  dollars  between  us.  This  year  it 
wouldn’t  be  quite  that  much  because  we  didn’t  get  the  cars. 

We  have  the  biggest  Ford  Agency  in  the  State  of  Ohio. 

Mr.  Sutton :  I  understood  what  was  his  income  for  this 
year  and  he  said  next  year.  I  wanted  to  clarify  that. 

The  Witness:  I  would  think  that  it  wouldn’t  be  more 
than  half  that  much  for  this  year  for  the  agency,  and  the 
other  propositions  I  haven’t  figured  them  up. 

By  Mr.  Wayland: 

Q.  Do  you  have  aTnumber  of  farms?  A.  I  have. 

Q.  Do  you  know  Mr.  Dunigan  ?  A.  I  do. 

Q.  Is  he  your  personal  attorney?  A.  Yes. 

Mr.  Wayland:  I  think  that  is  all  on  direct. 

The  Presiding  Officer :  Does  Mr.  Dunigan  have  any  other 
broadcast  interests,  do  you  know? 

The  Witness:  Do  you  mean  stock? 

762  The  Presiding  Officer:  Stock. 

The  Witness:  He  is  a  director  in  the  United 
Broadcasting  Company. 

The  Presiding  Officer:  Do  you  know  the  extent  of  his 
stock  interests? 

The  Witness :  No,  he  is  just  an  attorney. 

The  Presiding  Officer :  Are  there  any  questions  on  cross 
examination? 

Mr.  Thomson :  No  questions. 
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The  Presiding  Officer:  If  not,  the  witness  is  excused. 
(Witness  excused). 

•  i  •  •  •  •  •  •  •  • 

2017  Carl  Kindt,  a  witness  on  his  own  behalf,  haying 
been  duly  sworn,  testified  as  follows: 

Examination. 

i 

By  the  Presiding  Officer: 

i 

Q.  Will  you  give  the  reporter  your  name,  address  and 
occupation?  A.  Carl  Kindt;  56  Howland. 

Q.  In  Mansfield?  A.  Mansfield. 

2018  Q.  And  what  is  your  occupation?  A.  Time  sales¬ 
man  for  WMAN. 

i 

•  *  •  •  •  *  •  # 

The  Presiding  Officer:  What  was  his  reason  for 
2021  discontinuing  it? 

The  Witness:  Because  if  he  used  WMAN,  he 
could  not  use  the  paper. 

By  Mr.  Koteen: 

'  i 

Q.  Dr.  Marcus  is  not  present,  is  he?  A.  No. 

Q.  You  do  not  see  him  here  in  the  hearing  room?  A.  No, 
he  is  not  here.  I 

Q.  Had  he  advertised  to  your  knowledge  in  the  Mans¬ 
field  Journal  before  you  approached  him  for  advertise¬ 
ments?  A.  Yes. 

i 

Q.  Over  the  radio  station?  A.  Yes. 

Q.  Did  he  cease  advertising  in  the  News-Journal  or  the 
Mansfield  News- Journal  after  he  started  advertising  on 
the  radio,  to  the  best  of  your  knowledge?  A.  No,  he  didn’t. 

Q.  He  continued  his  advertising?  A.  He  did,  to  the  best 
of  my  knowledge. 

Mr.  Koteen:  Go  ahead,  sir,  Mr.  Examiner. 

The  Presiding  Officer:  About  how  long  a  period  did  the 
station  carry  these  advertisements? 

The  Witness:  Oh,  I  think  it  was  probably  a  month  or 
six  weeks ;  I  am  not  just  sure. 
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By  Mr.  Koteen : 

2022  Q.  Is  it  your  understanding  that  he  discontinued, 
he  did  discontinue  his  advertising  on  the  radio  sta¬ 
tion?  A.  That’s  right. 

Q.  The  reason  being  that  he  was  unable  to  advertise  over 
both?  A.  That’s  right 


2054  Ray  V.  Morgan,  a  witness  called  by  and  on  behalf 
of  himself,  having  been  duly  sworn,  was  examined 

and  testified  as  follows : 

Examination. 

By  the  Presiding  Officer: 

Q.  Will  you  give  the  reporter  your  full  name,  your  ad¬ 
dress,  and  your  business  or  occupation?  A.  Ray  V. 

2055  Morgan;  343  Fourth  Street. 


Q.  What  is  the  name  of  your  concern?  A.  Mor- 
2056  gan  Cleaners  and  Furriers. 

Q.  What  is  your  office  in  the  Morgan  Cleaners 
and  Furriers?  A.  I’m  the  owner. 

Q.  You  are  the  owner.  Are  you  a  radio  advertiser? 
A.  Yes  sir. 

Q.  Have  you  ever  advertised  in  the  Mansfield  Journal? 
A.  Yes,  sir,  a  good  many  years. 

Q.  Do  you  presently  advertise  in  the  Mansfield  Journal? 
A.  I  do  occasionally.  I  can  only  go  in  on  the  open  rate,  and 
I  can’t  get  a  contract  anymore  because  I  am  a  radio  ad¬ 
vertiser. 


Cross  Examination. 

2061  By  Mr.  Thomson: 


Q.  Did  you  discuss  with  anyone  at  this  time?  Did 
2064  you  see  the  authors  of  these  letters  here,  or  did  you 
see  anyone  connected  with  WMAN  ? 
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Did  you  talk  with  anyone  at  that  time?  A.  Sure. 

Q.  You  did?  A.  I  called  Mr.  O’Hara  and  asked 
2065  him. 

Q.  Did  you  consult  with  him  about  writing  this 
letter?  A.  Yes,  I  said,  “I  ought  to  write  a  letter  down 
there.  Do  you  think  it  would  do  any  good?” 

He  said,  “You  can  if  you  like.” 

Q.  Was  he  in  favor  of  your  writing  a  letter  of  complaint 
to  the  Commission?  A.  That  is  all  he  said.  I  told  him  1 1 
would  write  a  letter. 

Q.  Would  you  say  his  reaction  to  that  was  favorable? 
A.  Yes.  .  ! 

The  Presiding  Officer :  I  think  the  witness  has  answered. 

By  Mr.  Thomson: 

! 

Q.  Now,  for  your  appearing  here  today,  did  you  talk 
with  anyone  connected  with  the  station?  A.  No,  sir,  I 
was  notified  by  Mr.  O’Hara  that  the  hearing  was  to  be  this 
morning. 

Q.  Mr.  O’Hara  notified  you  that  the  hearing  was  to  be 
held  this  morning?  A.  Yes. 

i 

•  #  •  *  #  •  •  •  •  • 

i 

2098  R.  B.  Gardner,  a  witness  by  and  on  behalf  of  him¬ 
self,  having  been  duly  sworn,  testified  as  follow's: 
Examination. 

! 

By  The  Presiding  Officer: 

Q.  Mr.  Gardner,  will  you  give  the  reporter  your  full 
name,  your  address,  and  your  business  or  occupation? 
A.  R.  B.  Gardner;  599  Park  Avenue,  West. 

2099  By  Mr.  Koteen : 

Q.  What  is  your  business,  Mr.  Gardner?  A.  Auto¬ 
mobile  dealer,  handling  Buick  cars. 

Q.  Are  you  an  advertiser  in  the  City  of  Mansfield?  A.  I 
have  been  and  am  at  present,  for  the  last  35  years. 

i 

•  •  •  •  •  •  •  •  •  |  • 

i 

i 

j 
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So,  the  radio  station  came  into  town.  Of  course,  I  was  a 
booster  for  the  station.  Whether  I  worked  for  the 
2102  original  license  or  not  I  don’t  know,  but  I  rather  think 
I  did,  and,  of  course,  it  was  very  shortly  after  that  I 
began  to  operate  as  one  of  the  first  advertisers,  and  I  run 
my  own  15-minute  news  program,  and  from  then  on  I  had 
very  nice  treatment  from  the  Mansfield  News. 

•  ••••••••• 

2110  John  M.  O’Hara,  a  witness  on  behalf  of  him¬ 
self,  having  been  duly  sworn,  testified  as  follows: 
Examination. 

i 

By  the  Presiding  Officer : 

Q.  Will  you  give  the  reporter  your  full  name,  your  ad¬ 
dress,  and  your  business  or  occupation?  A.  John  M. 
O’Hara,  141  West  Second  Street. 

2111  Q.  Mansfield  A.  Mansfield.  And  I  am  Vice-Pres¬ 
ident  and  General  Manager  of  WMAN. 

By  Mr.  Koteen: 

Q.  Mr.  0  ’Hara,  will  you  give  me  a  short  resume  of  your 
employment  in  the  City  of  Mansfield?  A.  Well,  I  came  to 
Mansfield  approximately  13  years  ago  on  August  7th,  1933, 
when  I  was  employed  by  the  Mansfield  News-Journal,  and 
I  was  employed  as  Advertising  Manger;  and  I  left  about 
April  6th  or  7th,  I  believe,  in  1943. 

Q.  After  being  employed  how  long,  approximately? 
A.  Approximately  nine  and  a  half  years. 

From  there  I  left,  and  I  went  to  Warren,  Ohio,  as  Gen¬ 
eral  Manager  of  Radio  Station  WRRN  in  Warren,  Ohio. 
I  was  there  until  January  the  7th,  1944. 

When  I  came  to  Mansfield,  I  became  Vice-President  and 
General  Manager  of  this  Station,  WMAN. 

Q.  Now,  as  far  as  the  testimony  which  you  are  about  to 
give  in  this  hearing,  are  you  testifying  as  Manager  of  Radio 
Station  WMAN  or  as  a  past  employee  of  Mansfield  News- 
Journal?  A.  Well,  the  first  part  of  my  testimony,  I  think. 
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could  be  as  a  citizen  of  this  community;  the  latter  part 
probably  could  be  as  General  Manager  of  the  station. 

•  •  •  •  •  •  •  •  •  :  • 

Q.  Have  you  been  specifically  advised  that  the  adver¬ 
tising  policy  of  the  Mansfield  News- Journal  has  been 
2116  the  cause  of  their  refusal  to  further  advertise  on  the 
radio  station  ?  A.  Yes,  sir.  In  fact,  for  the  first  five 
years  WMAN  was  in  operation,  due  to  his  tactics,  they 
showed  a  profit  and  loss  statement,  they  showed  a  loss  every 
year.  That  should  be  “four”  instead  of  “five.” 


It  happens  that  this  individual  is  Mr.  Lamb  of  To- 
2117  ledo,  who  has  contacted  me,  and  a  Mr.  Harry  ToojlL 
Now,  they  came  to  my  office,  and  they  said  they  were 
anxious,  very  anxious  to  start  a  newspaper  in  Mansfield. 


They  said,  “We  understand  and  we  know  there  is  a  lot  of 


difficulty  between  the  newspaper  and  the  radio.” 


By  the  Presiding  Officer: 

Q.  Is  your  testimony  here  today  motivated  largely  by 
the  fact  that  you  feel  that  another  station  in  Mansfield 
2123  would  be  serious  competition  to  you  economically? 

A.  Under  the  present  setup,  yes.  As  long  as  the 
paper  takes  the  attitude  that  they  do,  will  accept  no  adver¬ 
tising  from  us,  won’t  publish  our  log,  and  place  undue 
pressure  on  advertisers  who  come  in  and  who  have  ex¬ 
pressed  willingness  to  advertise  on  the  radio  station. 


i 


i 


i 
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Richland  Exhibit  No.  1. 

1347  OFFICERS  AND  DIRECTORS 

RICHLAND,  INCORPORATED 
STATION  WMAN 

Officebs 

Monroe  F.  Rubin,  President  and  Treasurer 
John  M.  O’Hara,  Vice-President  and  Assistant  Treasurer 
Thomas  X.  Dunigan,  Secretary 
Oceanna  M.  Chandler,  Assistant  Treasurer 

Stockholders 

Monroe  F.  Rubin  173  Shares 

Ruth  Rubin  77  Shares 

250 

Directors 

Monboe  F.  Rubin  John  M.  O’Hara 

Ruth  Rubin  Thomas  X.  Dunigan 


2139  before  the 

FEDERAL  COMMUNICATIONS  COMMISSION 
WASHINGTON  25,  D.  C. 

Docket  No.  6301 

In  re  Application  of 
Richland,  Inc.  (WMAN) 

Mansfield,  Ohio 
For  Renewal  of  License 
Decided  October  2,  1944 

i 

Decision  and  Order 

This  is  an  application  of  Richland,  Inc.,  for  renewal  of 
license  for  the  operation  of  Station  WMAN  (1400  kilocycles, 
250  watts),  Mansfield,  Ohio.  Upon  examination  of  the  ap- 
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plication  and  reports  relating  to  the  applicant,  which  had 
been  brought  to  the  attention  of  the  Commission,  the  appli¬ 
cation  was  designated  for  hearing.  The  principal  questions 
in  issue  are  as  to  the  qualifications  of  the  applicant,  its  offi¬ 
cers,  directors,  and  stockholders,  to  continue  operation  of 
Station  WHAN ;  whether  the  applicant,  its  present  or  for¬ 
mer  officers,  directors,  or  stockholders,  have  made  false 
or  misleading  statements  to  the  Commission;  and  whether 
the  rights  granted  to  Richland,  Inc.,  as  licensee,  were  trans¬ 
ferred,  assigned,  or  otherwise  disposed  of  without  the  con¬ 
sent  of  the  Commission,  in  violation  of  the  provisions  of 
Section  310(b)  of  the  Communications  Act  of  1934,  as 
amended. 

Hearings  were  held  on  the  application  in  Mansfield,  Ohio, 
before  an  examiner,  on  June  27,  28,  29,  and  30,  1942,  and 
concluded  in  Washington,  D.  C.,  on  August  27,  1942.  There 
after,  the  applicant  submitted  proposed  findings  of  fact 
and  conclusions,  which  have  been  duly  considered  in  con¬ 
nection  with  the  examination  of  the  entire  record. 

i 

Richland,  Inc.  has  been  the  licensee  of  Radio  Station 
WHAN  since  its  inception.  The  original  stockholders  pf 
the  corporation  were  George  Satterlee,  C.  A.  Kessel,  John 
F.  Weimer,  and  Alfred  Reeke.  On  April  10, 1940,  50  shares 
of  unissued  stock  were  issued  to  Monroe  F.  Rubin.  There¬ 
after,  on  June  26, 1940,  Mr.  Rubin  purchased  the  93  shares 
of  stock,  then  held  by  George  Satterlee,  and  application  was 
made  to  the  Commission  for  transfer  of  control  of  licensee 
corporation  to  Monroe  F.  Rubin.  This  application  was 
granted  June  18,  1940. 

The  evidence  adduced  at  the  hearing  indicates  without 
serious  question  that  the  original  officers  of  the  applicant 
corporation  made  false  and  misleading  statements  and  rep-, 
resentations  to  the  Commission  in  stating  that  there  was 
a  corporation  in  existence  with  200  shares  of  stock  issued 
and  subscribed  for  at  the  time  the  original  application  for 
a  construction  permit  was  made  on  April  27,  1938,  when  in 
fact  no  such  corporation  was  then  in  existence;  in  stating 
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that  the  corporation  had  $20,000  in  cash  on  hand  in  August 
1938,  at  the  time  a  fiancial  statement  of  Richland,  Inc., 
was  filed  with  the  Commission,  when  in  fact  no  such  funds 
were  on  hand;  in  failing  to  state  that  158  shares  of  the 
original  200  shares  of  stock  issued  were  purchased  with 
money  borrowed  from  Monroe  F.  Rubin  on  90-day  notes, 
such  loans  being  made  not  more  than  2  days  prior 
2140  to  the  date  of  hearing  on  the  original  application ;  and 
in  stating  in  an  application  for  modification  of  con¬ 
struction  permit  filed  August  17,  1939,  that  there  had  been 
no  change  in  the  financial  condition  of  applicant,  thereby 
giving  the  Commission  to  understand  that  it  had  over 
$17,000  in  cash  when,  in  fact,  it  had  approximately  $40. 

The  evidence  concerning  the  financing  of  the  original  ap¬ 
plication  for  construction  permit  and  construction  of 
WMAN,  coupled  with  the  misrepresentations  made  to  the 
Commission  by  the  principals  in  the  applicant  corporation, 
would  suggest  that  the  application  was  prepared  and  prose¬ 
cuted  in  a  manner  designed  to  avoid  disclosure  of  the  real 
party  in  interest.  While  the  evidence  offered  and  obtained 
with  respect  to  this  phase  of  the  inquiry  does  not  provide  an 
altogether  satisfactory  answer,  it  does  not  affirmatively 
appear  from  the  record  that  Rubin  was  in  fact  the  real 
party  in  interest  in  the  preparation  and  prosecution  of  the 
original  application,  or  that  the  misrepresentations  which 
were  made  in  that,  connection  were  made  at  his  instance  or 
in  his  behalf.  None  of  the  officers  or  stockholders  who  are 
shown  to  have  had  responsibility  in  the  submission  of  mis¬ 
representations  to  the  Commission  are  now  associated  with 
the  applicant  corporation  in  any  capacity,  and  there  is  no 
convincing  evidence  that  the  present  officers  have  made 
false  or  misleading  statements  to  the  Commission  or  that 
Monroe  F.  Rubin  exercised  control  over  Radio  Station 
WMAN  prior  to  June  18,  1940,  when  the  Commission  ap¬ 
proved  transfer  of  control  to  him. 

The  Commission  does  not  approve  of  the  acts  of  Rubin 
in  knowingly  providing  funds  to  enable  an  applicant  cor- 
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poration  to  make  a  showing  of  financial  ability  which  it  did 
not  in  fact  possess,  and  it  is  not  entirely  satisfied  with  the 
explanations  offered  for  his  interest  in  the  original  financing 
of  WMAN ;  but  it  does  not  feel  that  the  information  before 
it  would  warrant  refusal  to  renew  the  license  of  the  appli¬ 
cant  and  deletion  of  the  service  rendered  by  its  station 
to  its  community.  However,  the  information  contained  in 
this  record  will  be  noted  for  further  consideration'  on  any 
occasion  when  it  may  become  necessary  to  examine  into  the 
qualifications  of  this  applicant  or  any  of  the  individuals 
concerned  in  the  proceedings  which  have  been  discussed. 

Wherefore,  at  a  session  of  the  Federal  Communications 
Commission,  held  at  its  offices  in  Washington,  D.  C.,  on  the 
2d  day  of  October  1944;  .  | 

Upon  consideration  of  the  above-described  application, 
the  documents  submitted,  therewith,  and  the  evidence  ad¬ 
duced  at  the  hearing  that  public  interest,  convenience,  and 
necessity  will  be  served  by  a  renewal  of  the  license  of  Rich¬ 
land,  Inc. 

It  is  ordred,  that  the  application  of  Richland,  Inc.,  be,  and 
the  same  is,  hereby  granted. 

#  #  #  #  •  •  •  •  •  |  • 


l 
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FCC  48-107 

1583  BEFORE  THE 

FEDERAL.  COMMUNICATIONS  COMMISSION 
WASHINGTON  25,  D.  C. 

In  re  Applications  of 
Unity  Corporation,  Inc. 

Mansfield,  Ohio 

Docket  No.  7589 
File  No.  B2-PH-560 

Richland,  Incorporated 

Mansfield,  Ohio 

Docket  No.  7590 
File  No.  B2-PH-587 

Mansfield  Journal  Company 

Mansfield,  Ohio 

Docket  No.  7591 
File  No.  B2-PH-728 
For  Construction  Permits 

Order 

At  a  session  of  the  Federal  Communications  Commission, 
held  at  its  offices  in  Washington,  D.  C.,  on  the  10th  day  of 
January,  1948: 

The  Commission  having  before  it  the  applications  of 
Unity  Corporation,  Richland,  Incorporated,  and  the  Mans¬ 
field  Journal  Company,  each  requesting  Class  B  FM  sta¬ 
tions  in  Mansfield,  Ohio,  which  applications  were  heard  in 
a  consolidated  proceeding  held  before  a  presiding  officer  on 
October  9,  10,  11  and  November  4  and  25,  1946;  and 

It  Appearing,  That  at  the  time  of  designation  and  of  hear¬ 
ing  only  two  Class  B  FM  channels  were  available  for  assign¬ 
ment  to  the  Mansfield  area ;  that  since  the  close  of  the  hear¬ 
ing,  there  has  been  a  reallocation  of  Class  B  FM  channels 
so  that  there  are  now  three  such  channels  available  for  allo¬ 
cation  in  Mansfield  to  the  three  applicants;  and  that,  ac¬ 
cordingly,  there  is  now  no  need  for  comparative  considera- 
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tion  of  the  applications  herein  and  any  one  or  more  of  them 
can  be  granted  without  regard  to  the  Commission’s  action 
with  respect  to  any  of  the  others;  and 

It  Further  Appearing,  That  the  Commission  has  this  day 
adopted  a  Proposed  Decision  upon  the  application  of  Mans¬ 
field  Journal  Company  for  a  standard  broadcast  station 
(in  re  Laurence  W.  Harry,  tr/as  Fostoria  Broadcasting 
Company,  et  al.  Docket  No.  7356,  etc.)  in  which  it  has  set 
forth  its  findings  and  conclusions  in  regard  to  Docket  No. 
No.  7591,  the  application  herein  of  Mansfield  Journal  Com¬ 
pany  for  a  Class  B  FM  station,  proposing  to  deny  that  ap¬ 
plication  for  the  reasons  stated  in  that  Proposed  Decision; 
and  that,  accordingly,  the  application  of  Mansfield  Journal 
Company  should  be  severed  from  the  proceeding  hereih; 
and 

It  Further  Appearing,  Upon  consideration  of  the  record 
made  in  this  consolidated  proceeding,  that  Richland,  Incor¬ 
porated  is  legally,  technically,  financially  and  otherwise 
qualified  to  construct  and  operate  its  proposed  station  and 
that  the  public  interest  would  be  served  by  a  grant  of  this 
application;  j 

1584  It  Is  Therefore  Ordered,  That  the  application  of 
Richland,  Incorporated  Be,  and  the  Same  Is  Hereby, 
Severed  from  this  consolidated  proceeding  and  Granted, 
subject  to  approval  by  the  Civil  Aeronautics  Administra¬ 
tion  of  the  transmitter  site  and  antenna  structure,  and  fur¬ 
ther  subject  to  the  following  channel  assignment  and  con¬ 
dition:  106.1  mv  (Channel  No.  291) ;  10.4  kw  effective  radi¬ 
ated  power,  antenna  height  of  390  feet  above  average  ter¬ 
rain  ;  and 

It  Is  Further  Ordered,  That  the  application  of  Mans¬ 
field  Journal  Company,  Be,  and  It  Is  Hereby,  Severed  from 
this  proceeding  and  continued  in  hearing  status  to  be  con¬ 
sidered  separately  from  the  other  applications  with  which  it 
was  heard;  and 

It  Is  Further  Ordered,  That  the  application  of  Uhity 
Corporation,  Inc.  Be,  and  the  Same  Is  Hereby,  Severed 
from  this  proceeding  and  continued  in  a  hearing  status  to 


48 


be  considered  separately  from  the  other  applications  with 
which  it  was  heard. 

Released:  January  14,  1948 

Federal  Communications  Commission 
T.  J.  Slowie 
Secretary . 

FCC  48-105 

1585  BEFORE  THE 

FEDERAL  COMMUNICATIONS  COMMISSION 
WASHINGTON  25,  D.  C. 

In  re  Applications  of 
Laurence  W.  Harry,  tr/as 
Fostoria  Broadcasting  Company 
Fostoria,  Ohio 

Docket  No.  7356 
File  No.  BP-4430 
Mansfield  Journal  Company 
Mansfield,  Ohio 
Docket  No.  7417 
File  No.  BP-4275 
The  Lorain  Journal  Company 
Lorain,  Ohio 

Docket  No.  7418 
File  No.  BP-4276 
For  Construction  Permits 
In  re  Application  of 
Mansfield  Journal  Company 
Mansfield,  Ohio 
Docket  No.  7591 
File  No.  B2-PH-728 
For  FM  Construction  Permit 
Appearances 

Laurence  W.  Harry  and  William  A.  Porter  on  behalf  of 
Fostoria  Broadcasting  Company;  George  0.  Sutton,  Wil¬ 
liam  Thomson  and  John  H.  Midlen  on  behalf  of  Mansfield 
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•  I 

Journal  Company;  William  Thomson  on  behalf  of  The  Lo¬ 
rain  Journal  Company;  and  Robert  Koteen  on  behalf  of  the 
Federal  Communications  Commission. 

Proposed  Decision 

(Adopted  January  10, 1948)  ; 

i 

BY  THE  COMMISSION:  (Commissioners  Hyde  and 
Jones  dissenting). 

i 

•  #  l 

Preliminary  Statement 

1.  This  decision  relates  to  two  proceedings,  the  first  in¬ 
volving  three  applications  for  local,  daytime  only,  standard 
broadcast  facilities  in  three  communities  in  Northern  Ohio 
and  the  second  involving  an  application  for  a  Class  “B* 1 
FM  station  in  one  of  these  communities.  Although  the  pro¬ 
ceedings  were  heard  separately,  because  of  the  interrela¬ 
tion  of  the  cases  and  for  convenience,  they  are  both  con¬ 
sidered  herein. 

1586  2.  The  first  proceeding  involves  the  three  following 

applications  for  local  standard  broadcast  facilities  to 
operate  with  250  watts  power,  daytime  only:  (a)  Laurence 
W.  Harry,  tr/as  Fostoria  Broadcasting  Company,  Fostoria, 
Ohio,  on  1510  kilocycles;  (b)  Mansfield  Journal  Company, 
Mansfield,  Ohio,  on  1510  kilocycles;  and  (c)  The  Lorain 
Journal  Company,  Lorain,  Ohio,  on  1140  kilocycles.  These 
applications  were  designated  for  consolidated  hearings 
upon  issues  to  determine  the  legal,  technical  and  financial 
qualifications  of  the  applicants ;  the  areas  and  populations 
which  might  be  expected  to  gain  primary  service  from  the 
proposed  station ;  the  type  and  character  of  program  service 
proposed  to  be  rendered ;  and  whether  the  operation  of  the 
proposed  station  would  involve  objectionable  interference 
with  any  existing  stations  or  with  the  services  proposed  in 
other  pending  applications.  In  the  case  of  Mansfield  Jour¬ 
nal  Company  and  The  Lorain  Journal  Company,  a  further 
issue  was  contained  in  the  order  as  follows:  “To  determine 
the  policies  of  the  applicant  corporations  with  respect  to 
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exclusive  advertising  contracts  and  whether  such  policies 
are  to  be  pursued  in  the  operation  of  the  proposed  station/  ’ 
Hearings  were  held  before  a  duly  designated  presiding  offi¬ 
cer  at  Fostoria,  Ohio,  on  June  19,  1946,  at  Mansfield,  Ohio, 
on  June  20, 1946,  at  Lorain,  Ohio,  on  June  21  and  22,  1946, 
and  at  Washington,  D.  C.,  on  July  22,  1946.  Proposed  find¬ 
ings  of  fact  and  conclusions  of  law  were  submitted  on  be¬ 
half  of  Mansfield  Journal  Company  and  The  Lorain  Jour¬ 
nal  Company,  but  Laurence  W.  Harry  waived  his  right  to 
file  such  proposed  findings. 

3.  The  second  proceeding  arose  upon  applications  of 
Unity  Corporation,  Inc.  (Docket  No.  7509),  Richland,  In¬ 
corporated  (Docket  No.  7590),  and  Mansfield  Journal  Com¬ 
pany  (Docket  No.  7591)  for  new  Class  “B”  FM  stations 
in  the  City  of  Mansfield,  Ohio.  Since  there  were  only  two 
Class  “B”  FM  channels  available  for  allocation  in  the 
Mansfield  area  at  the  time,  the  three  applications  were  des¬ 
ignated  for  consolidated  hearings  and  hearings  were  held 
thereon  in  Mansfield,  Ohio,  on  October  9,  10  and  11,  1946 
and  in  Washinton,  D.  C.,  on  November  4  and  25, 1946.  Since 
the  hearing  on  the  FM  application  of  Mansfield  Journal 
Company  also  included  an  issue  to  determine  applicant’s 
policies  regarding  exclusive  advertising  contracts,  by  stipu¬ 
lation  of  counsel,  there  was  incorporated  in  the  record  of 
the  FM  proceeding  the  evidence  from  the  record  of  the  AM 
preceeding  pertaining  to  this  issue  as  well  as  that  relating 
to  the  relationship  of  the  Mansfield  Journal  and  Station 
WMAN,  Mansfield  and  the  character  and  reputation  of  the 
Mansfield  Journal  Company.  Proposed  findings  were  sub¬ 
mitted  upon  behalf  of  Mansfield  Journal  Company  but  the 
other  parties  waived  the  filing  of  such  proposed  findings. 
After  the  close  of  the  hearing,  a  modification  of  the  alloca¬ 
tion  plan  for  Class  “B”  FM  stations  was  issued,  which  made 
a  third  channel  available  for  allocation  in  Mansfield.  The 
Commission  has  found,  in  an  Order  adopted  this  day,  that 
Richland,  Incorporated  is  legally,  technically,  financially 
and  otherwise  qualified  to  construct  and  operate  the  sta- 
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tion  it  proposes.  In  that  same  Order,  the  Commission  has 
severed  the  application  of  Unity  Corporation  from  this  pror 
ceeding  and  continued  that  application  in  a  hearing  status 
to  be  considered  separately  from  the  other  applications 
with  which  it  was  heard.  Therefore,  there  remains  for  sep¬ 
arate  consideration  at  this  time  the  application  of  Mansfield 
Journal  Company. 

1587  4.  Since  the  close  of  the  record  in  the  AM  hearing, 

two  petitions  have  been  filed  with  the  Commission 
relative  to  that  hearing.  Laurence  W.  Harry  has  filed  a  pe¬ 
tition  requesting  the  exemption  of  his  application  herein 
from  the  Commission’s  announced  policy  of  May  8,  1947 
(Public  Notice  No.  6630)  of  deferring  action  on  all  pending 
applications  seeking  daytime  or  limited  time  operation  oh 
U.  S.  Class  1-A  or  1-B  frequencies  until  the  Commission  has 
determined  the  proceeding  on  whether  to  promulgate  Rules 
and  Regulations  concerning  daytime  skywave  transmission 
of  Standard  Broadcast,  stations.  Mansfield  Journal  Com¬ 
pany  and  The  Lorain  Journal  Company  have  filed  a  joint 
reply  to  said  petition  stating  that  if  the  Commission  exempts 
the  application  of  Laurence  W.  Harry  that  such  exemption 
should  also  be  extended  to  their  applications.  On  Angus*. 
25, 1947,  Mansfield  Journal  Company  and  The  Lorain  Jour¬ 
nal  Company  filed  a  joint  petition  requesting  that  the  record 
in  the  AM  proceeding  be  reopened  so  that  they  could  intro¬ 
duce  additional  evidence  as  to  the  financial  qualifications 
of  Laurence  W.  Harry.  The  latter  has  filed  an  Opposition 
to  said  petition. 

Findings  of  Fact 
General  Facts — AM  Hearing 

i 

5.  Fostoria,  Ohio,  has  a  population  of  13,453*  and  is  sit¬ 
uated  in  Seneca  and  Hancock  Counties  in  northern  Ohio. 
There  are  no  standard  broadcast  stations  presently  located 
in  the  city;  however,  Laurence  W.  Harry,  the  applicant 

1  All  population  figures  herein  are  from  the  1940  U.  S.  Census. 

j 

i 

i 
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herein,  holds  a  construction  permit  for  a  Class  “A”  FM 
station  for  that  city.2  Mansfield,  Ohio,  located  in  the  north- 
central  part  of  Ohio,  in  Richland  County,  has  a  population 
of  37,154  persons.  One  radio  station,  WMAN,  operated 
by  Richland,  Inc.,  is  located  in  the  city  and  the  Class  B  FM 
applications  are  discussed  in  paragraph  3.  Lorain,  Ohio, 
which  has  a  population  of  44,125  persons,  is  situated  in 
Lorain  County,  less  than  25  miles  west  of  the  city  of  Cleve¬ 
land.  There  are  no  stations  located  in  Lorain  at  present, 
but  there  are  several  pending  applications  for  new  stand¬ 
ard  broadcasts  facilities  to  serve  that  community.8 


1588  6.  The  areas  and  populations  within  the  0.5  mv/m 

daytime  contours  which  would  be  served  by  the  re¬ 
spective  proposals  are  as  follows: 


Applicant  Population 

Laurence  W.  Harry  149,621 

Mansfield  Journal  Company  151,000 

The  Lorain  Journal  Company  201,000 


Area 

2,290  Sq.  Mi. 
2,500  Sq.  Mi. 
2,000  Sq.  Mi. 


The  areas  proposed  to  be  served  by  the  three  applicants, 
or  portions  of  such  areas,  now  receive  primary  service  from 
a  number  of  other  stations.  Simultaneous  operation  of  the 
Mansfield  station  and  the  Fostoria  stations  on  1510  kc 
would  result  in  severe  mutual  interference.  Each  station 
would  suffer  a  loss  of  1,640  square  miles,  or  approximately 
65%  of  its  normal  protected  service  area.  The  loss  of  popu¬ 
lation  served  by  the  Mansfield  station  would  be  71,700,  or 
46.5%  of  the  total  population  within  the  0.5  mv/m  contour. 
No  count  was  made  of  the  population  lost  to  the  Fostoria 
station. 


5  On  July  21,  1947,  Mr.  Harry  filed  an  application  for  consent  to  trans¬ 
fer  the  FM  construction  permit  to  Seneca  Radio  Corporation,  of  which 
he  owns  a  controlling  interest.  This  application  was  granted  on 
November  6,  1947. 

*  On  October  2, 1947,  the  Commission  granted  the  application  of  Elyria- 
Lorain  Broadcasting  Company  (Docket  No.  7780)  which  would  serve 
Lorain  and  the  neighboring  community  of  Elyria,  with  studios  in  both 
cities.  In  addition,  there  is  pending  before  the  Commission  the  consoli¬ 
dated  proceeding  involving  the  applications  of  Northern  Ohio  Broad¬ 
casting  Company  (Docket  No.  7495)  and  L.C.B.,  Inc.  (Docket  No.  7496), 
both  seeking  the  same  facilities  in  Lorain. 


I 
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7.  The  0.5  mv/m  contours  of  the  Lorain  applicant  an 
the  Mansfield  applicant,  which  are  under  common  owner¬ 
ship,  would  overlap,  furnishing  common  service  to  9,400 
persons  in  an  area  of  310  square  miles.  This  would  repre¬ 
sent  4.6%  of  the  population  and  15.5%  of  the  area  proposed 
to  be  served  by  the  Lorain  station  and  6.2%  of  the  popula¬ 
tion  and  12.4%  of  the  area  proposed  to  be  served  by  the 
Mansfield  station. 

Laurence  W.  Harry ,  tr/as  Fortoria  Broadcasting  Co. 
(Docket  No.  7356). 

8.  The  applicant,  Laurence  W.  Harry,  is  a  citizen  of  the 
United  States  and  is  an  attorney  by  profession.  In  addition 
to  his  legal  education,  Mr.  Harry  studied  electrical  engi¬ 
neering  and  was  employed  for  eight  years  by  the  Western 
Electric  Company  and  American  Telephone  and  Telegraph 
Company  and  attended  those  companies’  schools  in  radio 
and  communications.  During  World  War  II  he  served  in 
the  United  States  Navy  in  the  Panama  Canal  Zone  as  an 
electronics  officer.  Mr.  Harry  has  resided  in  Fostoria 
since  1937,  where  he  is  engaged  in  the  practice  of  law.  He 
is  admitted  to  practice  before  the  Federal  Communications 
Commission  and  has  represented  several  applicants  for 
broadcast  stations.  Applicant,  who  holds  a  Class  “A”  Ama¬ 
teur  Operator  license  and  a  Radiotelephone  First  Class 
Operator  license,  has  been  issued  a  construction  permit  for 
a  Class  “A”  FM  station  in  Fostoria.4  He  has  no  financial 
interest  in  any  other  radio  station. 

1589  9.  Applicant  estimates  that  it  will  cost  approxi¬ 

mately  $6,200  to  construct  the  AM  station  (exclusive 
of  equipment  already  on  hand)  and  approximately  $1,580  to 
operate  it  each  month.  Based  upon  the  sale  of  one-third  of 
the  approximately  60%  of  the  station’s  time  set  aside  for 
commercial  purposes  and  using  applicant’s  lowest  rate,  a 
minimum  monthly  income  of  $1,980  is  anticipated.  At  the 
time  of  the  hearing,  applicant  had  total  assets  of  $32,756, 


4  See  supra,  footnote  2  as  to  the  assignment  of  this  construction  permit 
to  a  corporation  controlled  by  Mr.  Harry. 
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including  current  assets  of  approximately  $4,947,  real  es¬ 
tate  valued  at  $15,640,  radio  equipment  worth  $7,000  and  a 
net  worth  of  $27,772.  Applicant  has  also  established  a 
$15,000  line  of  credit  with  a  Fostoria  bank  and  proposes  to 
finance  the  construction  and  operation  of  his  station  with 
money  borrowed  from  the  bank. 

10.  Applicant  intends  to  establish  an  auxiliary  stu¬ 
dio  in  Tiffin,  Ohio,  since  he  proposes  to  serve  that  commu¬ 
nity.  In  this  connection,  Mr.  Harry  has  entered  into  an  ar¬ 
rangement  with  J.  P.  David  of  Tiffin  (whom  he  is  repre¬ 
senting  with  respect  to  David’s  application  for  an  FM  sta¬ 
tion  in  Tiffin)  under  which  Mr.  David  is  authorized  to  sell 
time  on  the  proposed  Fostoria  station  to  Tiffin  merchants. 
The  income  therefrom  would  be  equally  divided  between 
Mr.  David  and  Mr.  Harry.  Further,  Mr.  David  is  obligated 
to  finance  the  establishment  of  Mr.  Harry’s  Tiffin  studios. 
This  arrangement  does  not  authorize  Mr.  David  to  exer¬ 
cise  any  control  over  the  programs  or  policies  of  Mr. 
Harry’s  proposed  station. 

11.  The  proposed  program  schedule  submitted  with  ap¬ 
plicant’s  FM  application  illustrates  the  programs  which 
would  be  broadcast  on  the  AM  station  during  the  day.  Ap¬ 
proximately  60%,  and  possibly  as  much  as  70%,  of  total 
broadcast  time  will  be  available  for  commercial  sponsorship. 
Network  affiliation  is  not  contemplated.  A  breakdown  of  ap¬ 
plicant’s  programming  indicates  the  following  types  of 
programs  will  be  broadcast  in  the  percentages  indicated: 
entertainment,  71.7%;  educational,  4.9%;  religious,  4%; 
agricultural,  4.7% ;  civic,  1.5% ;  governmental,  3.2%  ;  news, 
9% ;  and  miscellaneous,  1%.  A  maximum  of  50  commercial 
spot  announcements  would  be  broadcast  each  week  and 
applicant  would  broadcast  as  many  non-commercial  spot 
announcements  as  are  offered ;  commercial  announcements 
will  not  be  broadcast  more  than  one  every  five  minutes. 
Applicant  expects  to  obtain  local  news  from  the  Fostoria 
newspaper,  but  if  this  is  arranged,  no  element  of  control  of 
station  policy  would  be  involved.  Political  broadcasts  will 
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be  permitted  on  a  commercial  basis,  and  although  applicant 
has  not  definitely  decided  to  do  so,  he  may  charge  more  than  j 
.the  regular  commercial  rate  for  such  broadcasts.  Mr.  Harry  | 
will  not  permit  broadcasts  of  controversial  issues  over  the 
station  during  the  first  year  of  operation,  and  thereafter.  I 
will  determine  in  each  case  whether  or  not  discussions  of 
controversial  issues  should  be  broadcast.  Applicant  has  an  : 
agreement  with  the  Presbyterian  Church  of  Fostoria  which 
gives  that  church  the  exclusive  right  to  broadcast  its  services 
over  applicant’s  FM  facilities  at  a  particular  time  each  ; 
Sunday  morning  and  he  will  have  the  same  arrangement 
for  the  proposed  AM  station.  Other  churches  desiring  time  I 
on  either  the  FM  or  AM  stations  would  have  to  broadcast ! 
at  some  other  hour  on  Sunday  regardless  of  the  usual  hour ! 
of  their  services.  No  charge  would  be*  made  for  religious 
broadcasts  unless  funds  are  solicited.  Applicant  has  or¬ 
ganized  a  Citizens’  Advisory  Committee  to  assist  him  ini 
programming  matters  of  community  interest.  Sustaining! 

time  has  been  offered  to  the  Fostoria  Women’s  Club,; 
1590  which  contemplates  broadcasting  programs  prepared 
by  its  garden,  literature,  arts,  music,  and  drama  de¬ 
partments.  Time  has  also  been  offered  to  other  Fostoria 
charitable,  veterans,  social  welfare,  and  educational  organi¬ 
zations.  Local  talent  would  be  auditioned  periodically  and 
given  an  opportunity  to  broadcast  over  the  station’s  facili¬ 
ties.  Conversations  have  also  been  had  with  the  Mayor  of 
Tiffin,  Ohio,  Tiffin’s  unemployment  bureau  and  the  president' 
of  Tiffin  University  regarding  the  use  of  the  station’s  facili¬ 
ties.  Sustaining  agricultural  programs  have  been  discussed1 
with  the  County  Extension  Agent. 

12.  During  the  first  year  of  operation,  Mr.  Harry  will  be 
the  station’s  general  manager  and  will  devote  approxi¬ 
mately  75%  of  his  time  to  the  station.  His  staff  will  consist; 
of  approximately  eight  persons  at  the  beginning  of  opera-; 
tions.  Joseph  D’Angelo,  a  resident  of  Tiffin,  who  will  be 
program  director  has  been  connected  with  radio  broad¬ 
casting  intermittently  since  World  War  I  and  has  been  a! 


performer,  has  originated  programs  and  operated  his  own 
radio  advertising  agency.  Floyd  Kinnaman,  president  of 
Fostoria  Board  of  Education,  will  become  a  member  of  the  , 
station’s  program  department  and  will  be  particularly  re¬ 
sponsible  for  promoting  local  live  talent,  educational,  pub¬ 
lic  sendee  and  farm  programs.  Mr.  Kinnaman  has  handled 
programs  on  Station  WFIN,  Findlay,  Ohio,  for  which  he  ar¬ 
ranged  the  continuity,  announced  and  operated  the  controls. 
At  present  he  produces  a  church  program  for  Station  WFIN 
on  Sunday  mornings,  but  in  the  event  the  instant  applica¬ 
tion  is  granted,  Mr.  Kinnaman  would  sever  fL'b  connections 
with  Station  WFIN.  No  other  specific  personnel  have  been 
selected. 

Mansfield  Journal  Company  (Docket  No.  7417). 

13.  The  applicant,  Mansfield  Journal  Company,  publishes 
the  Mansfield  News- Journal,  the  only  daily  newspaper  in 
Mansfield  and  is  under  common  ownership  with  The  Lorain 
Journal  Company,  applicant  in  Docket  No.  7418.  Applicant 
has  also  filed  an  application  for  a  Class  “B”  FM  station  in 
Mansfield.  The  corporation  has  authorized  and  outstand¬ 
ing  1,000  shares  of  common  voting  stock  having  a  par  value 
of  $100  per  share.  Applicant’s  officers,  directors  and  stock¬ 
holders  are: 

(a)  Isador  Horvitz ,  president,  treasurer  and  a  director 
of  applicant  corporation  and  owner  of  996  (99.6%)  shares 
of  its  stock,  is  a  United  States  citizen,  residing  in  Cleve¬ 
land,  Ohio,  where  he  was  born  on  November  24,  1898.  He 
was  graduated  from  Case  School  of  Applied  Science  in 
Cleveland  as  a  civil  engineer.  Mr.  Horvitz  holds  the  same 
offices  and  the  same  number  and  percentage  of  shares  of 
stock  in  The  Lorain  Journal  Company  as  he  holds  in  the 
instant  applicant.  In  addition,  he  is  vice-president,  secre¬ 
tary,  and  a  director  of  The  Highway  Construction  Company 
of  Ohio,  Inc.,  and  holds  125  of  the  2,500  shares  of  its  stock. 
He  owns  17  shares  and  is  an  officer  and  director  of  The 
Horvitz  Company,  a  construction  company,  which  also 
owns  various  listed  stocks  and  controls  Hollywood,  Inc.,  a 
Florida  development  company. 
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1591  (b)  S.  A.  Horvitz,  brother  of  Isadore  Horvitz,  and 

publisher  of  the  Mansfield  News-Journal ,  is  a  United 
States  citizen,  residing  in  Cleveland,  Ohio,  where  he  whs 
born  on  June  16,  1889.  He  is  vice-president,  secretary  and 
a  director  of  applicant  corporation  and  holds  one  (.1  %) 
share  of  stock  therein.  He  holds  similar  offices  and  stock  in¬ 
terest  in  The  Lorain  Journal  Company.  Furthermore,  he  is 
president,  treasurer  and  a  director  of  The  Highway  Con¬ 
struction  Company  of  Ohio,  Inc.,  and  holds  2,373  shares  of 
its  stock.  He  holds  the  same  offices  in  The  Horvitz  Company 
and  owns  72  shares  of  stock  therein.  The  Horvitz  Brothers 
are  not  associated  with  any  Mansfield  civic  or  fraternal 
organizations.  In  the  event  this  application  is  granted,  both 
would  spend  as  much  time  as  necessary  in  Mansfield,  but 
neither  would  move  there.  Neither  of  them  have  any  other 
radio  connections,  nor  have  they  had  any  experience  in 
operating  a  radio  station. 

(c)  Mrs.  H.  M.  Horvitz ,  wife  of  S.  A.  Horvitz,  is!  a 
United  States  citizen  and  a  resident  of  Cleveland,  Ohio.  She 
is  a  director  of  applicant  corporation  and  holds  three  (.3%) 
shares  of  its  stock;  a  director  and  holder  of  two  shares  of 
The  Lorain  Journal  Company  stock;  and  a  director  and 
holder  of  one  share  of  stock  of  The  Highway  Construction 
Company.  Mrs.  Horvitz  (who  has  no  other  radio  connec¬ 
tions,  would  take  no  part  in  directing  the  policies  of  the 
proposed  station  and  would  have  nothing  to  do  with  its 
day-to-day  operations. 

(d)  J.  E.  Smith,  a  citizen  of  the  United  States,  resides  in 
Lakewood,  Ohio,  a  Cleveland  suburb.  He  is  comptroller, 
but  not  a  stockholder,  of  each  of  the  aforementioned  com¬ 
panies  and  is  also  assistant  secretary  and  assistant  treas¬ 
urer  thereof.  Mr.  Smith,  who  has  no  other  radio  interests, 
would  not  take  part  in  the  operation  of  the  station  and 
would  have  no  voice  in  the  policy  making  therefor. 

14.  Until  the  early  1920  %  the  Horvitz  brothers  were  oc¬ 
cupied  almost  exclusively  with  their  construction  business. 
About  that  time,  R.  C.  Hoiles,  who  was  then  publishing  the 
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daily  newspapers,  Times  Herald  and  Mansfield  News ,  in 
Lorain  and  Mansfield,  Ohio,  respectively,  began  printing 
editorials  criticizing  S.  A.  Horvitz  and  his  construction  com¬ 
pany.  The  Horvitz  brothers  purchased  stock  in  the  company 
publishing  the  Lorain  News-Journal ,  a  competing  daily 
newspaper,  and  obtained  complete  control  thereof  in  1930. 
At  appoximately  the  same  time,  the  Horvitz  brothers  organ¬ 
ized  the  Mansfield  Journal  Company,  the  instant  applicant, 
and  began  publishing  a  daily  newspaper  in  Mansfield  in 
competition  with  R.  C.  Hoiles.  A  bitter  struggle  for  sur¬ 
vival  developed  between  the  Hoiles  and  Horvitz  newspapers 
in  both  cities.  In  December  1930,  R.  C.  Hoiles  sold  both  of 
his  papers  to  Brush-Moore  Newspapers,  Inc.,  which  com¬ 
pany,  in  1932,  sold  the  newspapers  to  the  Horvitz  News¬ 
paper  companies,  which  merged  the  purchased  papers  with 
their  own.  Applicant  through  its  newspaper  has  conducted 
campaigns  to  secure  lower  gas  rates  in  Mansfield,  to  rid 
that  city  of  racketeers ;  and  has  promoted  worthwhile  char¬ 
ity  drives.  It  requires  its  employees  to  reside  in  Mans¬ 
field  and  take  an  active  part  in  the  city’s  civic  affairs. 
1592  15.  Applicant,  in  accordance  with  the  views  of  the 

Horvitz  brothers,  has  actively  and  vigorously  op¬ 
posed  Station  WMAN,  the  only  broadcast  station  in  Mans¬ 
field.  The  newspaper  does  not  carry  the  station’s  program 
logs,  will  not  publish  any  news  stories  relating  to  the  station 
or  its  personnel  unless  they  are  unfavorable,  will  not  ac¬ 
cept  advertising  from  the  station  or  from  merchants  de¬ 
sirous  of  mentioning  the  station  in  their  advertising  copy, 
and  would  even  bar  mention  of  Station  WMAN  in  advertis¬ 
ing  relating  to  such  topics  as  Government  bond  sales  and 
religious  affairs.  The  Horvitz  brothers  readily  concede  this 
hostility  to  Station  WMAN,  which  they  characterize  as  an 
“illegitimate”  station,  allegedly  predicating  this  opinion 
upon  the  evidence  adduced  in  a  Commission  hearing  held 
in  1942  on  renewal  of  that  station’s  license.  In  its  Decision 
and  Order  in  that  case5,  the  Commission  found  that  false 


‘  10  F.C.C.  Reports  395. 
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statements  had  been  made  by  the  original  officers  of  the 
corporation  as  to  its  financial  qualifications  and  that  Monroe 
Rubin,  its  present  controlling  stockholder,  aided  and  abetted 
these  officers  in  the  deception.  Nevertheless,  the  Commis¬ 
sion  concluded  that  the  record  before  it  did  not  warrant 
refusal  to  renew  the  license  and  deletion  of  the  service  ren¬ 
dered  by  the  station  to  the  community.  Although  the  Com¬ 
mission  found  that  a  renewal  of  the  license  of  WMAN 
would  be  in  the  public  interest,  the  Horvitz  brothers  and 
their  newspaper  have  not  ceased  to  oppose  the  station  and 
this  policy  will  continue.  Thus,  if  the  instant  application  is 
granted,  the  paper  will  publish  its  station’s  program  logs 
but  still  would  not  publish  those  of  WMAN.  While  it  ap¬ 
pears  that  this  opposition  to  WMAN  antedates  the  Com¬ 
mission’s  investigation  and  hearing  by  three  or  four  years, 
S.  A.  Horvitz  explains  this  apparent  inconsistency  by  claim¬ 
ing  to  have  been  in  possession  of  the  facts  involved  for  some 
time  prior  to  the  Commission’s  action. 

16.  Nine  residents  of  Mansfield  appeared  at  the  hearing 
on  the  AM  application  as  public  witnesses  and  testified  in 
opposition  to  the  instant  application.  Five  of  these  were 
local  merchants6  whose  newspaper  advertising  contracts 
were  either  canceled  or  not  renewed  when  they  began  ad¬ 
vertising  on  Station  WMAN.  In  each  instance,  it  is  con¬ 
tended  that  S.  A.  Horvitz  or  another  responsible  official 
of  the  newspaper  advised  these  merchants  that  they  could 
not  advertise  in  the  Mansfield  News-Journal  as  long  as  they 
advertised  on  the  radio  and,  in  some  cases,  said  specifically 
that  the  paper  was  interested  only  in  exclusive  advertising 
contracts.  One  of  these  merchants,  Morgan  Cleaners  and 
Furriers,  has  been  unable  to  renew  its  newspaper  adver¬ 
tising  contract  but  has  been  permitted  to  advertise  in  the 
newspaper  from  time  to  time  at  a  higher  “open  rate.”  Two 
of  the  other  public  witnesses,  Robert  R.  Walsh,  a  sound 

•  These  merchants  are :  M.  Vale  Scouten  of  the  Quality  Furniture  Com¬ 
pany;  Roy  V.  Morgan  of  Morgan  Cleaners  and  Furriers;  Ralph  Snyder 
of  Moskin’s  Credit  Clothiers;  Aaron  J.  Goldsmith  of  Goldsmith’s  Men’s 
Store;  and  Harry  Morris  of  Rogers  &  Company,  jewelers. 
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equipment  dealer,  and  R.  B.  Gardner,  an  automobile  dealer, 
generally  opposed  the  application  of  the  Mansfield  Journal 
although  they  had  no  personal  knowledge  of  exclu- 
1593  sive  advertising  contracts.  Walsh  complained  of  the 
newspaper’s  policy  in  harassing  merchants  to  partici¬ 
pate  in  War  Bond  advertising  and  because  of  the  newspa¬ 
per’s  failure  to  carry  WMAN  program  logs  and  news  about 
the  station’s  activities.  Mr.  Gardner  complained  of  the 
paper’s  policy  in  advertising  rates  with  particular  reference 
to  national  advertising  rates  and  further  felt  that  a  grant 
of  the  application  would  precipitate  a  struggle  between  the 
two  radio  stations,  of  the  kind  which  developed  before  be¬ 
tween  the  two  newspapers,  and  that  such  a  struggle  would 
harm  the  city.  The  remaining  two  public  witnesses  were 
Carl  Kindt,  a  time  salesman  with  Station  WMAN,  and 
John  M.  O’Hara,  general  manager  of  that  station,  both  of 
whom  opposed  a  grant  to  the  Mansfield  Journal  Company 
because  of  its  past  hostile  actions  towards  Station  WMAN. 
Kindt  contended  that  Dr.  Marcus,  a  local  chiropodist,  the 
Ideal  Bakery,  and  other  merchants  had  been  forced  to  dis¬ 
continue  their  radio  advertising  because  of  threats  of 
being  barred  from  advertising  in  the  city’s  only  newspaper. 
O’Hara,  a  former  employee  of  the  Mansfield  News-Journal , 
testified  both  as  to  his  experiences  while  in  the  employ  of 
the  applicant  and  as  manager  of  WMAN.  According  t 
O’Hara,  S.  A.  Horvitz  directed  O’Hara  and  others  on  the 
newspaper  staff  to  solicit  opposition  to  the  original  applica¬ 
tion  for  the  station,  for  the  reason  that  the  station  would 
cut  into  the  newspaper’s  advertising  revenue;  and  that  the 
newspaper  succeeded  in  getting  the  local  Chamber  of  Com¬ 
merce  and  the  Retail  Merchants  ’  Association  to  adopt  reso¬ 
lutions  opposing  the  application.  After  the  station  was  es¬ 
tablished,  0  ’Hara  was  called  upon  to  advise  several  adver¬ 
tisers,  including  some  of  those  who  appeared  as  public  wit¬ 
nesses,  that  they  could  not  advertise  in  the  paper  if  they 
also  advertised  on  the  radio.  O’Hara  contended  that  S.  A. 
Horvitz  developed  the  policy  of  eliminating  these  adver- 
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tisers  one  at  a  time  so  as  not  to  seriously  affect  the  paper  ’s 
revenue.  Horvitz  is  also  alleged  to  have  advised  O’Hara 
that  he  would  at  some  future  date  apply  for  a  radio  station 
and  at  that  time  would  sell  advertising  on  the  radio  in  con¬ 
junction  with  newspaper  advertising  and  that  under  such 
circumstances  WMAN  could  not  last  long. 

17.  Applicant,  through  S.  A.  Horvitz,  attempted  to  refute 
some,  but  not  all,  of  the  testimony  relating  to  its  advertising 
practices.  It  denied  that  it  had  ever  had  a  policy  of  ex¬ 
clusive  advertising  contracts  and  submitted  a  list  of  current 
newspaper  advertisers  who  were  also  advertisers  over  Sta¬ 
tion  WMAN.  In  reply  to  the  testimony  of  the  public  wit¬ 
nesses,  it  contended  that  it  had  canceled  only  one  advertis¬ 
ing  contract,  that  of  Rogers  &  Company,  and  that  this  can¬ 
cellation  was  for  credit  reasons  which  culminated  in  a  law 
suit;  and  that  in  the  case  of  Goldsmith  Men’s  Store,  Ideal 
Bakery,  and  Kline  Furs,  it  had  refused  to  renew  their  ad¬ 
vertising  contracts  for  credit  reasons.  It  also  contended 
that  the  contract  with  Quality  Furniture  Company  was  not 
renewed  because  that  company  had  expressed  repeated  dis¬ 
satisfaction  with  the  paper  and  wanted  to  try  radio  as  an 
advertising  medium,  Horvitz  suggesting  that  they  try  radio 
advertising  and  if  they  couldn’t  get  results  from  it  the  paper 
would  enter  into  a  new  advertising  contract  when  the  radio 
contract  expired.  No  refutation  was  made  of  the  testimony 
as  to  the  termination  of  the  advertising  contracts  of  Morgan 
Cleaners  and  Moskin’s  Credit  Clothes.  Applicant  attempted 
to  impeach  O’Hara  by  refuting  his  testimony  as  to  the 
nature  of  the  position  which  he  held  with  the  newspaper 
but  did  not  refute  his  testimony  as  to  his  conversations  with 
S.  A.  Horvitz  relative  to  opposing  Station  WMAN. 
1594  18.  The  proposed  station  will  be  physically  located 

in  the  building  in  which  the  newspaper  has  its  plant 
and  the  station  will  use  the  paper’s  reporters  to  gather 
local  new’s.  In  all  other  respects,  the  station  is  expected  to 
be  run  as  a  separate  entity  from  the  newspaper.  Each  Will 
have  separate  staffs  and  will  compete  for  advertising  and 
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there  will  be  no  combination  rates  for  advertising  in  both 
media.  Although  the  newspaper  has  an  editorial  policy,  the 
station  would  not  have  one. 

19.  Applicant  has  total  assets  of  $828,428,  which  includes 
cash  in  the  amount  of  $169,223  and  a  net  worth  of  $585,113. 
It  would  cost  approximately  $40,042  to  construct  the  pro¬ 
posed  station  and  approximately  $3,468  to  operate  the  sta¬ 
tion  monthly.  No  estimate  of  monthly  revenue  was  made.  A 
staff  of  12  persons  will  be  employed  by  the  station,  each  of 
whom  will  be  required  to  be  experienced  in  the  broadcast 
field  and  to  reside  in  Mansfield  and  take  an  active  interest 
in  the  civic  organizations  of  that  city. 

20.  Approximately  56%  of  the  total  broadcast  time  will 
be  available  for  commercial  sponsorship.  Programs  will  be 
of  the  following  kinds  in  the  amounts  indicated:  entertain¬ 
ment,  63.5%;  educational,  5.7%;  religious,  4.6%;  agricul¬ 
tural,  3.6%;  news,  17.6%;  and  civic  programs,  5%.  Ap¬ 
proximately  470  commercial  and  35  non-commercial  spot  an¬ 
nouncements  would  be  broadcast  weekly.  Network  affilia¬ 
tion  is  not  contemplated  for  the  station.  Religious  programs 
will  be  carried  on  a  sustaining  basis,  and  time  will  be  ro¬ 
tated  between  the  various  Mansfield  churches.  Applicant 
has  offered  sustaining  time  to  numerous  religious,  educa¬ 
tional,  charitable  and  civic  organizations  in  the  community 
and  representatives  of  12  such  organizations  testified  that 
they  would  use  the  time  offered  by  applicant.  Applicant 
will  form  a  Program  Advisory  Committee,  composed  of 
representatives  of  the  cultural,  religious  and  social  service 
organizations  of  the  community,  to  advise  the  station  on 
matters  of  basic  program  policy. 

The  Lorain  Journal  Company  (Docket  No.  7418). 

21.  Facts  pertaining  to  the  background  and  business  in¬ 
terests  of  the  instant  applicant  and  its  officers,  directors  and 
stockholders  are  set  forth  above  in  the  paragraphs  relating 
to  the  Mansfield  Journal  application  (Docket  No.  7417), 
and,  as  previously  indicated,  the  officers  and  stockholders 
are  the  same  in  both  cases.  The  Lorain  Journal  Company, 
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which  publishes  the  only  daily  newspaper  in  Lorain,  has 
also  filed  an  application  for  an  FM  station  in  Lorain,  Ohio. 
None  of  the  applicant’s  officers,  directors  or  stockholders  are 
residents  of  Lorain  nor  do  any  of  them  belong  to  any  local 
organizations  in  the  community.  If  the  instant  application  is 
granted,  none  of  these  officers  or  stockholders  would  move 
to  Lorain  but  the  Horvitz  brothers,  who  now  visit  Lorain 
regularly,  would  increase  the  amount  of  time  spent  in  the 
city.  Applicant  through  its  newspaper  has  supported  civic 
and  social  welfare  organizations  in  Lorain  and  has  required 
its  newspaper  employees  to  take  an  active  part  in  commu¬ 
nity  life.  The  proposed  station’s  staff  also  would  be  ex¬ 
pected  to  interest  themselves  in  local  activities  and  organi¬ 
zations. 

1595  22.  The  estimated  cost  of  construction  of  the  pro¬ 

posed  station  is  $33,242  and  the  estimated  monthly 
operating  costs  are  $3,468.  No  estimates  have  been  made 
as  to  monthly  revenue.  Applicant  has  total  assets  of 
$502,798  and  total  liabilities  of  $469,413,  or  a  net  worth  of 
$33,386.  Excluding  good  will  of  over  $45,000,  total  liabilities 
exceed  total  assets.  However,  assets  include  cash  of  $109,010 
and  liabilities  include  notes  in  the  amount  of  $300,040  pay¬ 
able  to  Mansfield  Journal  Company.  Since  The  Lorain 
Journal  Company  and  Mansfield  Journal  Company  are 
under  common  ownership,  the  latter  corporation  has  agreed 
to  defer  collection  of  the  outstanding  notes  so  as  to  make 
sufficient  liquid  assets  available  to  applicant  herein  for  the 
construction  and  operation  of  the  proposed  station.  The 
station  will  be  constructed  in  the  building  in  which  the  news¬ 
paper  is  published  but  the  two  projects  would  be  operated 
generally  as  separate  entities.  The  station  would  have  12 
employees,  experienced  in  radio  broadcasting,  none  of  whom 
would  be  employed  by  the  newspaper.  However,  reporters 
employed  by  the  newspaper  would  gather  local  news  for  the 
station.  A  separate  rate  card  has  been  established  for  the 
station  and  there  would  be  no  combination  rate  for  news¬ 
paper  and  radio  advertising. 
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23.  The  proposed  station  would  operate  without  network 
affiliation  with  approximately  53%  of  its  total  broadcast 
time  available  for  commercial  sponsorship.  Programs 
would  be  of  the  following  general  types  in  the  percentages 
indicated:  entertainment,  55.9%;  educational,  7.7%;  relig¬ 
ious,  5.7%  ;  agricultural,  3.6%  ;  news,  20.8%  ;  and  civic  pro¬ 
grams.  6.3%.  Approximately  470  commercial  and  36  non¬ 
commercial  spot  announcements  would  be  broadcast  weekly. 
In  order  to  keep  in  touch  with  public  reaction  to  its  pro¬ 
gramming,  applicant  would  form  a  Program  Advisory  Com¬ 
mittee  consisting  of  representatives  of  the  cultural,  relig¬ 
ious,  and  social  service  organizations  of  the  City  of  Lorain, 
which  would  advise  the  station  in  matters  of  basic  program 
policy.  Applicant  expects  to  devote  sustaining  time  to  the 
broadcasting  of  religious,  educational,  charitable  and  civic 
programs  and  has  made  specific  offers  of  time  to  numerous 
community  organiaztions  for  such  purpose.  Applicant  also 
plans  to  develop  local  talent  in  the  community. 

24.  Four  local  officials  of  C.I.O.  unions,  claiming  to  rep¬ 
resent  through  the  families  of  their  membership,  50%  to 
55%  of  the  residents  of  Lorain,  appeared  as  public  wit¬ 
nesses  and  opposed  the  application  of  The  Lorain  Journal 
Company.  These  labor  witnesses  all  claimed  that  The  Lo¬ 
rain  Journal  Company  has  not  fairly  presented  labor  news 
to  the  public,  that  often  no  story  would  be  printed  in  con¬ 
nection  with  certain  union  activities  or  if  the  story  was 
printed  pertinent  facts  were  omitted  so  that  a  true  picture 
could  not  be  obtained.  The  local  union  of  the  United  Steel 
Workers  of  America,  C.I.O.,  which  has  8,500  members  in  the 
City  of  Lorain,  went  on  record  on  two  occasions  opposing 
the  application  on  the  grounds  that  it  would  further  monop- 

olv  in  the  dissemination  of  news  and  information  in  the 

% 

community  and  further  that  the  newspaper  has  been  con¬ 
sistently  prejudiced  in  the  presentation  of  news  regard¬ 
ing  union  activities.  Another  union  representative,  for¬ 
merly  connected  with  the  C.I.O.  in  Lorain  but  now  an  em¬ 
ployee  of  an  A.  F.  of  L.  union  in  another  city,  contradicted 
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this  testimony,  claiming  that  The  Lorain  Journal 
1596  had  always  been  very  fair  to  unions.  He  conceded, 
however,  that  he  supported  a  strike  of  the  American 
Newspaper  Guild  against  The  Lorain  Journal  and  had  gone 
so  far  as  to  cancel  his  subscription  to  the  paper  during  that 
period  because  of  the  labor  dispute.  Although  the  applicant 
contacted  practically  every  civic,  educational,  charitable 
and  social  welfare  organizations  in  Lorain  for  the  purpose 
of  offering  sustaining  time  on  the  station,  the  labor  unions 
were  not  approached  in  this  connection.  Applicant  does, 
however,  contemplate  having  a  program  directed  towards 
the  interests  of  labor  and  would  broadcast  public  contro¬ 
versies  on  a  sustaining  basis. 

Mansfield  Journal  Company  (Docket  No.  7591) 
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25.  Facts  pertaining  to  the  background  and  business  in¬ 
terests  of  the  instant  applicant  and  its  officers,  directors 
and  stockholders  are  set  forth  above  in  re  Docket  No.  7417. 

26.  The  proposed  FM  station  would  operate  initially  for 
six  hours  per  day,  from  3:00  p.m.  to  9:00  p.m.,  with  57% 
of  its  programs  duplicating  those  carried  on  the  proposed 
davtime  onlv  AM  station.  When  there  are  a  sufficient  num- 

*  w 

ber  of  FM  receivers  available  in  Mansfield,  the  station  would 
go  on  a  17-hour  daily  operating  schedule,  with  approxi¬ 
mately  70%  of  the  FM  station’s  programming  also  being 
broadcast  on  the  proposed  AM  station.  During  the  initial 
period  of  6-hour  operation,  51.8%  of  the  station’s  time 
would  be  available  for  commercial  sponsorship,  and  240 
commercial  and  34  non-commercial  spot  announcements 
would  be  broadcast  weekly.  When  full-time  operation  is 
undertaken,  53.1%  of  the  station’s  time  would  be  commer¬ 
cial  and  61  non-commercial  spot  announcements  would  be 
carried  weekly.  Network  affiliation  is  not  contemplated.  At 
the  time  of  full-time  operation,  programs  would  be  from 
the  following  sources:  Records  and  transcriptions,  54.4%; 
wire  programs,  11.4%;  live  programs,  34.2%.  Applicant 
has  made  offers  of  sustaining  time  on  the  proposed  FM 
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station  to  various  civic,  religious,  fraternal  and  charitable 
organiaztions  in  the  city  of  Mansfield.  It  plans  to  broadcast 
special  musical  programs  which  would  take  advantage  of 
the  high  fidelity  characteristics  of  FM  broadcasting.  The 
station  would  maintain  a  separate  staff  from  that  of  the 
newspaper,  but  reporters  employed  by  the  newspaper  would 
also  gather  local  news  for  the  station.  Applicant  contem¬ 
plates  forming  a  program  advisory  committee  with  repre¬ 
sentatives  of  various  governmental  and  civic  organiza¬ 
tions  as  members. 

27.  The  estimated  cost  of  construction  for  the  proposed 
station  is  between  $68,000  and  $78,000,  and  the  monthly 
cost  of  operation  has  been  estimated  at  $3,558.  No  estimate 
was  given  of  revenues  to  be  obtained  from  the  proposed 
operation.  The  estimated  combined  cost  of  constructing 
the  proposed  AM  and  FM  stations  would  be  between  $85,000 

and  $90,000.  The  combined  monthly  cost  of  opera- 
1597  tion  has  been  estimated  at  $4,763.  The  balance  sheet 

of  the  applicant,  as  of  August  31,  1946,  shows  cur¬ 
rent  assets  of  $431,554  and  current  liabilities  of  $59,563. 
Total  assets  equal  $906,702  and  total  liabilities  and  reserves 
are  $274,146,  leaving  a  net  worth  of  $632,556. 

28.  The  proposed  station  would  operate  with  an  effective 
radiated  power  of  38  kw  and  an  antenna  height  above  aver¬ 
age  terrain  of  396  feet.  It  is  estimated  that  the  station 
would  serve  240,000  persons  within  an  area  of  3,290  square 
miles,  within  the  1,000  uv/m  contour.  The  proposed  station 
would  have  no  overlap  with  the  proposed  Class  A  station  of 
The  Lorain  Journal  Company  in  Lorain,  within  the  1,000 
uv/m  contour. 

29.  Mr.  H.  L.  Morris,  owner  of  Rogers  and  Company,  a 
Mansfield  jeweler,  who  had  testified  in  the  hearing  on  the 
AM  application  of  the  Mansfield  Journal  Company  relative 
to  applicant’s  policy  of  maintaining  exclusive  advertising 
contracts,  had  a  conversation  with  applicant’s  publisher, 
Mr.  A.  S.  Horvitz  following  that  hearing  regarding  his  se¬ 
curing  advertising  space  in  the  newspaper  for  his  business. 
According  to  the  witness,  he  was  told  by  Mr.  Horvitz  “We 
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are  only  interested  in  yon  as  an  exclusive  advertiser— if 
you  want  to  come  along  in  the  newspaper  as  an  exclusive 
advertiser,  you  can,  but  this  is  the  last  chance  you  will  get.” 
Applicant’s  version  of  this  conversation  was  that  the  re¬ 
quest  for  an  advertising  contract  was  refused  because 
Rogers  and  Company  could  not  establish  to  the  newspaper’s 
satisfaction  that  its  credit  was  satisfactory. 

30.  Shortly  before  the  hearing  herein,  the  Mansfield 

News-Journal  refused  to  accept  display  advertising  from 
the  Philco  Corporation  intended  to  promote  its  radio  pro¬ 
gram  on  the  American  Broadcasting  Company  network  and 
Station  WMAN,  the  local  affiliate  of  the  network.  Mr.  Stuart 
A.  Falk,  an  executive  of  the  Philco  Corporation,  appeared 
as  a  witness  at  the  hearing  herein,  stating  that  he  was 
advised  by  Mr.  S.  A.  Horvitz  that  under  the  newspapers 
policy,  advertising  could  not  be  accepted  from  any  radio 
advertiser.  Applicant  concedes  that  the  newspaper  refused 
to  accept  the  advertising  of  the  Philco  Corporation  but  con¬ 
tended  that  the  refusal  was  based  upon  a  shortage  of  news¬ 
print  which  made  impossible  the  acceptance  of  new  ad¬ 
vertising  contracts.  I 

31.  Two  representatives  of  Mansfield  trade  unions  ap¬ 
peared  at  the  hearing  on  the  instant  application  as  public 
witnesses  and  opposed  the  application  of  the  Mansfield 
Journal  Company  because  of  alleged  bias  and  prejudice 
against  trade  unions.  The  CIO  Unions  in  Mansfield  have 
adopted  a  resolution  opposing  the  newspaper  application 
and  the  witnesses  cited  examples  of  alleged  distortion  of 
news  stories  about  trade  unions  which  has  appeared  in  ap¬ 
plicant’s  newspaper.  In  addition,  the  witnesses  claim  that 
the  Mansfield  News-Journal  refused  to  publish  an  adver¬ 
tisement  of  a  CIO  union  during  a  local  strike  because  the 
advertisement  called  attention  to  a  union  broadcast  over 

i 

Station  WMAN.  Applicant  denied  any  bias  or  prejudice 
against  trade  unions,  offering  in  evidence  a  series  of  news 
stories  and  editorials  which  it  believed  were  favorable  to 
organized  labor. 

j 
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1598  Conclusions 

1.  Laurence  W.  Harry  and  Mansfield  Journal  Company 
request  the  use  of  the  same  frequency  in  Fostoria  and  Mans¬ 
field,  Ohio,  respectively,  and  simultaneous  operation  of  both 
stations  would  involve  mutually  prohibitive  interference. 
Accordingly,  the  Commission  must  determine  which,  if 
either,  of  these  applicants  should  be  granted  in  the  public 
interest.  The  proposal  of  The  Lorain  Journal  Company 
does  not  involve  electrical  interference  with  either  of  the 
other  applications  herein.  There  is  one  Class  “B”  FM 
cannel  available  for  allocation  in  Mansfield,  Ohio,  for  which 
only  the  application  of  Mansfield  Journal  Company  is 
pending. 

2.  Two  of  the  applicants  herein,  Mansfield  Journal  Com¬ 
pany  and  The  Lorain  Journal  Company,  are  under  com¬ 
mon  control  and  publish  the  only  daily  newspapers  in  Mans¬ 
field  and  Lorain,  Ohio,  respectively.  The  subject  of  news¬ 
paper  ownership  of  radio  stations  was  thoroughly  examined 
by  the  Commission  during  the  period  from  1941  to  1944.7 
The  Commission  concluded,  as  a  result  of  this  study,8  that 
diversification  of  control  of  the  media  of  mass  communica¬ 
tion  and  the  avoidance  of  monopoly  of  the  avenues  of  com¬ 
municating  fact  and  opinion,  were  desirable.  The  Commis¬ 
sion  did  not  adopt  a  general  rule  with  respect  to  newspaper 
ownership  of  radio  stations  but  stated  that  in  processing 
individual  applications  for  licenses  it  would  inquire  into 
such  ‘public  interest’  questions  to  the  end  of  preventing 
concentration  of  control  of  the  media  of  mass  communica¬ 
tion.  Accordingly,  in  the  instant  case,  the  qualifications 
of  these  newspaper  applicants  must  be  examined  in  light 
of  these  criteria. 

3.  The  Commisison  has  first  considered  the  evidence  re¬ 
lating  to  exclusive  advertising  contracts  because  of  its  di¬ 
rect  bearing  on  the  question  of  monopolistic  practices.  This 

'In  Re  Orders  79  and  79 A,  Docket  No.  6051. 

*  See  Public  Notice,  January  13,  1944  (Mimeograph  No.  72933)  ;  10th 
Annual  Report,  F.C.C.  (Fiscal  year  ending  June  30,  1944). 


69 


evidence  consists  of  the  testimony  of  eight  volunteer  public 
witnesses,  all  claiming  that  the  Mansfield  Journal  did,  in 
fact,  refuse  to  take  advertising  in  its  newspaper  by  radio 
advertisers ;  the  attempted  refutation  of  the  testimony  by 
the  officers  of  the  Mansfield  Journal  Company;  and  evidence 
showing  that  at  the  present  time  many  of  the  newspaper 
advertisers  were  also  radio  advertisers.  After  careful  con¬ 
sideration  of  this  conflicting  evidence,  we  have  concluded 
that  the  testimony  of  the  public  witnesses  is  entitled  to 
greater  weight  and  should  be  relied  upon  in  preference  to 
the  self-serving  contradiction  thereof  by  the  owners  of  the 
Mansfield  J ournal  Company.  Five  of  these  public  witnesses 
are  reputable,  disinterested  local  merchants  who  would  have 
no  ulterior  motive  in  testifying  falsely.  This  is  also  true 
of  the  sixth  witness,  an  officer  of  a  national  advertiser,  who 
had  had  no  prior  contracts  or  relationship  with  the  Mans¬ 
field  News  Journal.  The  two  other  public  witnesses  are 
connected  with  the  only  existing  radio  station  in 
1599  Mansfield  and,  while  their  testimony  may  have  been 
colored  by  their  desire  to  prevent  the  establishment 
of  a  competing  station  in  the  community,  we  nevertheless 
feel,  from  our  examination  of  their  testimony,  that  it  is 
entitled  to  weight.  On  the  other  hand,  the  contradicting  tes¬ 
timony  of  S.  A.  and  I.  Horvitz,  the  principals  of  the  appli¬ 
cant,  was  undoubtedly  influenced  by  partisan  considerations 
which  affects  its  reliability.  Moreover,  the  applicant  offered 
no  explanation  as  to  why  the  newspaper  advertising  con¬ 
tracts  of  two  of  the  local  merchants  were  not  continued 
after  they  became  radio  advertisers  and,  therefore,  the  tes¬ 
timony  of  these  witnesses  remains  uncontradicted.  In  addi¬ 
tion,  particular  weight  must  be  given  to  the  fact  that  two 
of  the  witnesses  in  the  FM  hearing,  one  a  local  merchant 
and  the  other  an  executive  of  the  Philco  Corporation,  re¬ 


ported  instances  of  attempts  to  establish  exclusive  advertis¬ 
ing  contracts  during  the  period  between  the  hearings  on  the 
AM  and  the  FM  applications  when  applicant  must  have 
known  of  the  Commission’s  interest  in  this  question.  Ac- 
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cordinglv,  upon  the  record  herein,  it  logically  may  be  con¬ 
cluded  that  the  Mansfield  Journal  Company  has  harassed 
some  local  merchants  to  prevent  their  using  Radio  Station 
WMAN  as  an  advertising  medium  and  has  used  its  posi¬ 
tion  as  the  only  newspaper  in  the  community  to  attempt 
to  coerce  such  merchants  into  entering  into  exclusive  ad¬ 
vertising  contracts.  This  conclusion  also  finds'  support  in 
light  of  the  other  practices  and  activities  of  the  owners  of 
the  Mansfield  Journal  Company  which  indicate  that  they 
have  operated  their  newspaper  with  a  consistent  objective  of 
suppressing  competition  and  establishing  monopolies  in  the 
field  of  local  advertising. 

4.  The  record  herein  establishes  that  the  Mansfield  News- 
Journal  has  consistently  fought  the  only  other  medium  of 
mass  communication  in  the  city,  Station  WMAN.  The  news¬ 
paper  has  refused  to  carry  the  station’s  program  log,  has 
refused  advertising  from  the  station  or  from  merchants 
desiring  to  mention  the  station  in  advertising  copy,  and  has 
used  its  position  as  the  only  newspaper  in  Mansfield  to  keep 
legitimate  news  about  the  station  from  residents  of  the 
area.  If  its  application  were  granted,  it  would  publish  the 
program  logs  of  its  station,  but  still  would  not  carry  those 
of  WMAN.  These  practices  not  only  reveal  a  desire  to 
stifle  fair  competition  but  indicate  a  lack  of  concern  for  the 
listening  public  in  Mansfield.  The  Commission  has  con¬ 
sidered  the  explanation  offered  by  the  applicant  for  its  con¬ 
tinuous  opposition  to  Station  WMAN  despite  the  fact  that 
Commission  has  determined  that  the  public  interest  would 
be  served  by  continued  operation  of  that  station.  Applicant 
contends  that  its  opposition  to  Station  WMAN  stems  from 
the  findings  made  by  the  Commission  following  a 
1600  hearing  on  the  renewal  of  that  station’s  license.  In 
light  of  all  of  the  testimony  herein,  we  are  unable  to 
accept  this  explanation.  The  record  shows  that  the  practices 
of  the  newspaper  in  opposition  to  Station  WMAN  were  in 
effect  for  several  years  prior  to  the  Commission’s  investi¬ 
gation  and  that,  in  fact,  the  newspaper  solicited  opposition 


to  the  original  application  for  the  sation.  All  of  these  facts 
serve  to  confirm  our  prior  conclusion  that  the  owners  of 
the  Mansfield  Journal  Company  have  sought  to  suppress 
competition  in  the  dissemination  of  news  and  information 
and  to  achieve  an  advertising  monopoly  in  the  community 
through  the  use  of  exclusive  advertising  contracts.  Nor  is 
there  any  reason  for  concluding  that  under  the  same  ownerf 
ship  and  management  these  practices  would  not  also  exist 
were  The  Lorain  Journal  Company  to  become  a  broadcast 
licensee.  Upon  the  record  herein  w’e  believe  that,  if  the 
Mansfield  Journal  Company  and  The  Lorain  Journal  Com¬ 
pany,  under  their  present  ownership,  were  to  acquire  con¬ 
trol  of  broadcast  facilities  in  addition  to  the  only  newsf 
papers  in  the  respective  communities,  competition  in  the  dis¬ 
semination  of  news  and  information  would  be  suppressed 
and  further  that  pressure  would  be  exerted  on  advertisers^ 
who  require  the  use  of  the  only  daily  newspaper  in  the  city 
for  their  businesses,  to  enter  into  exclusive  advertising  con¬ 
tracts.  This,  in  our  view,  would  be  inconsistent  with  the 
public  interest.  Wc  conclude,  therefore,  that  these  appli¬ 
cants  are  not  qualified  to  be  licensees  of  either  AM  or  FM 
stations  in  either  Mansfield  or  Lorain,  and  we,  therefore, 
propose  to  deny  their  respective  applications. 

5.  There  remains  for  consideration  the  application  of 
Laurence  W.  Harry,  tr/as  Fostoria  Broadcasting  Company, 
which  application,  as  previously  indicated,  is  mutually  ex¬ 
clusive  with  that  of  Mansfield  Journal  Company.  Since 
wTe  propose  to  deny  the  application  of  Mansfield  Journal 
Company  on  grounds  independent  of  any  consideration 
of  the  application  of  Laurence  W.  Harry,  we  are  not  re¬ 
quired  to  give  its  application  comparative  consideration 
with  that  of  Mr.  Harry.  However,  upon  the  record  before 
us,  we  are  unable  to  conclude  that  the  public  interest  would 
be  served  by  granting  the  application  of  Laurence  W. 
Harry.  This  applicant  would  not  permit  the  use  of  the  prq- 
posed  facility  for  the  discussion  of  controversial  issues,  at 
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least  during  the  first  year  of  operation,  and  thereafter  would 
limit  its  use  for  this  purpose.  We  have  repeatedly  pointed 
out  that,  under  the  Communications  Act  of  1934,  the  duty 
of  a  licensee  to  operate  in  the  public  interest  includes  the 
obligation  to  provide  time  for  the  discussion  of  public  con¬ 
troversial  issues.  In  United  Broadcasting  Company 
( WHKC ),  10  F.C.C.  Reports  515,  we  specifically  stated  that 
there  was  a  duty  on  “each  station  licensee  to  be  sensitive 
to  the  problems  of  public  concern  in  the  community  and  to 
make  sufficient  time  available,  on  a  non-discriminatory 
basis,  for  full  discussion  thereof.  *  #  *  It  was  further 
pointed  out  therein  that  the  operation  of  any  station  under 
extreme  principles  that  no  time  would  be  available  for  the 
discusison  of  public  issues  is  clearly  inconsistent  with  the 
concept  of  public  interest  established  by  the  Communica¬ 
tions  Act.  Mr.  Henry,  by  establishing  a  policy  of  barring 
discussions  of  controversial  issues,  has  indicated  a  lack  of 
understanding  of  his  statutory  obligations  to  operate  in 
the  public  interest.  This  failure  to  understand  the  respon¬ 
sibility  of  a  broadcast  licensee  to  use  the  facility  as 
1601  a  medium  for  community  service  and  education  is 
also  apparent  in  Mr.  Harry’s  proposed  preferential 
treatment  of  one  church  in  Fostoria  and  his  desire  to  dis¬ 
courage  themse  of  the  proposed  station  for  political  broad¬ 
casts  through  possible  use  of  the  device  of  increased  rates 
for  such  broadcasts.  For  this  reason,  we  believe  that  the 
application  of  Laurence  W.  Harry,  tr/as  Fostoria  Broad¬ 
casting  Company,  should  be  denied. 

6.  In  view  of  the  bases  for  our  determination  that  the 
application!  of  Laurence  W.  Harry  should  be  denied,  we 
propose  tojdeny  his  petition  requesting  the  exemption  of 
his  application  from  the  Commission  policy  set  forth  in 
Public  Notice  6630,  deferring  action  on  all  applications 
seeking  daytime  operation  on  U.  S.  Class  1-A  or  1-B  fre¬ 
quencies.  Likewise,  in  view  of  the  nature  of  the  action  here 
contemplated,  we  also  propose  to  deny  the  joint  petition  of 
Mansfield  Journal  Company  and  The  Lorain  Journal  Com¬ 
pany  requesting  that  the  record  be  rlopened  for  the  pur- 
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pose  of  taking  further  testimony  on  Mr.  Harry’s  financial 
qualifications. 

Federal  Communications  Commission  * 

T.  J.  Slowie 
Secretary . 

Released :  J anuary  14,  1948. 

See  Section  1.854  of  the  Commission’s  Rules  of  Practice 
and  Procedure. 

*"&*#*#*#*  • 

1605  BEFORE  THE 

FEDERAL  COMMUNICATIONS  COMMISSION 
WASHINGTON  25,  D.  C.‘ 

In  re  Applications  of 
Mansfield  Journal  Company 
Mansfield,  Ohio 

Docket  No.  7591  | 

File  No.  B2-PH-728  j 

Richland,  Incorporated 

Mansfield,  Ohio  j 

Docket  No.  7590  j 

File  No.  B2-PH-587  I 

Unity  Corporation,  Inc. 

Mansfield,  Ohio 
Docket  No.  7589 
File  No.  B2-PH-560 
For  Construction  Permits 
Petition  for  Rehearing  and  Other  Relief 

Mansfield  Journal  Company,  Mansfield,  Ohio,  by  its  at¬ 
torneys,  in  accordance  with  the  provisions  of  Section  405  of 

_  I 

•Commissioners  Hyde  and  Jones  dissent  from  this  action,  Commis¬ 
sioner  Jones  voting  to  reopen  the  record  for  further  evidence  as  to  the 
qualifications  of  each  of  the  applicants  in  the  standard  broadcast  pro¬ 
ceeding  and  Commissioner  Hyde  voting  to  reopen  the  record  for  further 
evidence  only  as  to  the  qualifications  of  Laurence  W.  Harry,  tr/as  Fos- 
toria  Broadcasting  Company,  in  that  proceeding.  Commissioners  Jones 
and  Hyde  further  voted  to  defer  action  on  the  application  of  the  Mans¬ 
field  Journal  Company  for  FM  facilities  at  Mansfield,  Ohio,  until  a  final 
decision  is  rendered  on  the  applications  herein  for  standard  broadcast 
stations. 

i 

j 
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the  Communications  Act  of  1934,  as  amended,  respectfully 
petitions  the  Commission  to  reconsider  its  action  of  January 
10, 1948,  in  the  above-styled  matter  and  (1)  grant  forthwith 
the  application  of  Mansfield  Journal  Company,  or  (2) 
grant  oral  argument  on  this  petition  before  action  thereon, 
(3)  set  aside  its  said  order  of  January  10, 1948,  granting  the 
application  of  Richland,  Inc.,  and  severing  the  three  said 
applications,  (4)  continue  to  retain  these  three  applications 
in  this  consolidated  proceeding,  and  (5)  issue  a  Proposed 
Decision  on  all  three  applications  in  accordance  with  the 
Commission’s  Rules  and  Regulations.  In  support  of  such 
request,  it  is  respectfully  shown  unto  the  Commission  that : 

1.  The  above-styled  applications  of  Mansfield  Journal 
Company,  Unity  Corporation,  Inc.,  and  Richland,  Incorpo¬ 
rated,  each  request  construction  permits  for  Class  B  FM  sta¬ 
tions  in  Mansfield,  Ohio.  The  said  applications  were  heard  in 
a  consolidated  proceeding,  and  on  January  14, 1948  the  Com¬ 
mission  released  its  Order  of  January  10, 1948,  purportedly 
granting  the  application  of  Richland,  Incorporated,  and 
continuing  in  a  hearing  status  the  applications  of  Mans¬ 
field  Journal  Company  and  Unity  Corporation,  Inc.  The 
three  said  applications  also  were  severed  from  each  other 
and  from  this  consolidated  proceeding,  and  Richland,  In¬ 
corporated  was  assigned  Channel  No.  291  under  the  pro¬ 
visions  of  the  said  Order.  Obviously  the  effect  of  such  order 
severing  these  applications  would  be  to  place  them  in  three 
separate  proceedings,  rather  than  in  one  consolidate  pro¬ 
ceeding,  and  presumably  Mansfield  Journal  Company  would 
not  be  a  party  to  either  of  the  other  two  applications. 

2.  At  the  time  of  the  hearing  on  these  three  applications, 

there  were  only  two  Class  B  FM  channls  to  Mans- 
1606  field,  Ohio,  but  subsequently  under  the  Commission’s 

Tentative  Allocations  Plan,  adopted  June  12,  1947, 
an  additional  Class  B  FM  channel,  making  a  total  of  three, 
was  allocated  to  Mansfield.  It  is  entirely  possible,  there¬ 
fore,  in  view  of  the  flexibility  of  Class  B  FM  channel  allo¬ 
cations  that  one  or  two  of  the  three  frequencies  presently 
allocated  to  Mansfield  may  be  transferred  to  some  other 


community,  since  it  is  fundamental  that  the  power  to  itK 
crease  the  number  of  frequencies  also  carries  with  it  the 
power  to  decrease  such  number.  Also,  it  is  possible  that  the 
Commission  may  adopt  another  channel  reservation  plan, 
as  it  has  done  in  the  past,  which  might  operate  to  reserve 
one  or  more  channels  presently  allocated  to  Mansfield. 
This,  therefore,  would  mean  that  as  Mansfield  Journal  Com¬ 
pany  would  no  longer  be  in  a  comparative  hearing  with  the 
other  two  above-styled  applicants  under  the  provisions  of 
the  Commission’s  said  Order  of  January  10,  1948,  it  might 
be  precluded  by  the  lack  of  a  Class  B  FM  frequency  from  ob¬ 
taining  such  a  station  in  that  city,  and  therefore  would  be 
deprived  of  its  rights.  Also,  the  matter  might  be  further 
complicated  by  the  filing  of  another  application  for  a  Class 
B  FM  station  in  Mansfield,  and  the  consolidation  of  such 
application  with  that  of  Mansfield  Journal  Company.  It 
is  particularly  important  that  these  applicants  remain  con¬ 
solidated  in  one  proceeding  in  the  event  that  comparative 
considerations  become  necessary  until  there  has  been  a 
final  determination  on  these  applications,  because  this 
applicant  is  undoubtedly  the  best  fitted  to  render  the  de¬ 
sired  FM  service  to  the  community.  This  is  said  because 
of  the  past  history  of  the  two  principal  parties  to  the  other 
two  applications. 

Let  us  first  consider  the  actions  before  the  Commission 
of  Monroe  F.  Rubin,  principal  stockholder  of  Richland,  In¬ 
corporated,  in  the  Commission’s  own  words  as  set  forth 
in  its  Decision  and  Order  following  a  hearing  on  the  appli¬ 
cation  for  renewal  of  AM  license  of  this  application.  In 
re  Application  of  Richland ,  Inc.  (WMAN ),  10  FCC  395, 396. 
In  such  Decision,  the  Commission,  in  pertinent  part,  said  : 

“The  Commission  does  not  approve  of  the  acts  of 
Rubin  in  knowingly  providing  funds  to  enable  an  ap¬ 
plicant  corporation  to  make  a  showing  of  financial 
ability  which  it  did  not  in  fact  possess,  and  it  is  hot 
entirely  satisfied  with  the  explanation  offered  for  his 
interest  in  the  original  financing  of  WMAN;  but  it 


76 


does  not  feel  that  the  information  before  it  would 
1607  warrant  refusal  to  renew  the  license  of  the  applicant 
and  delition  of  the  service  rendered  by  its  station  to 
its  community.  However,  the  information  contained  in 
this  record  will  be  noted  for  further  consideration  on 
any  occasion  when  it  may  become  necessary  to  examine 
into  the  qualifications  of  this  applicant  or  any  of  the 
individuals  concerned  in  the  procedings  which  have 
been  discussed.”  (Italic  supplied) 

It  appears  that  the  renewal  of  license  was  granted  with 
reluctance  by  the  Commission  in  order  not  to  deprive  the 
community  of  its  only  local  service. 

Now  to  consider  the  background  of  Edward  Lamb,  prin¬ 
cipal  stockholder  of  Unity  Corporation,  Inc.  ‘In  1934,  Mr. 
Lamb  wrote  a  book  entitled  “The  Planned  Economy  In 
Soviet  Russia’ ’  (T-135;  and  Mansfield  Journal  Exhibit 
No.  20)  in  which  he  expounded  the  advantages  of  the  Com¬ 
munistic  System.  The  following  statement,  as  set  forth  in 
Exhibit  20  of  Mansfield  Journal  Company,  concludes  Mr. 
Lamb’s  book: 

“If  the  American  planned  economy  is  to  be  achieved, 
it  becomes  evident  that  those  who  produce,  the  workers 
and  farmers,  and  those  who  defend,  i.e.,  the  militiamen, 
through  joint  action  and  organization,  shortly  must 
assume  title  to  the  means  of  production.  Have  the 
masses  acquired  a  degree  of  enlightenment  sufficient 
to  overthrow  the  historical  but  outworn  theological, 
nationalistic,  social  and  economic  dogmas?  Capitalist 
economists  are  becoming  doubtful  of  their  premises. 
Socialists  are  accused  of  playing  into  the  very  hands 
of  the  Fascists.  Many  American  Communists  have 
been  in  a  self-destructive  struggle  for  leadership. 

Soviet  Russia’s  economic  planning  challenges  the  rest 
of  the  world  as  an  alternative.  Its  experiments  begin 
to  arouse  America.  It  is  time  to  realize  that  the  chart 
of  human  destiny  justifies  the  most  searching  inquiry 
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into  the  accomplishments  of  the  one  existent  Socialized 
State.”  j 

It  seems  unnecessary  to  say  anything  further  about  the  un¬ 
suitability  of  an  applicant  corporation,  having  as  the  con¬ 
trolling  stockholder  a  person  with  such  a  background,  to 
be  the  licensee  of  a  radio  station. 

This  petitioner  at  the  time  of  the  hearing  opposed  the 
other  two  applications  not  merely  because  there  were  three 
applicants  for  two  frequencies,  but  also  because  it  con- 
scientiously  felt  that  these  two  applicants,  because  of  thb 
past  histories  of  the  two  controlling  stockholders,  were  not 
suitable  to  be  broadcast  station  licensees;  and  that  it  was 
not  in  the  best  interests  of  the  public  that  their  applications 
be  granted.  If  this  petitioner  had  not  been  a  party  to  the 
proceeding,  it  would  have  sought  to  participate  in  such  pro¬ 
ceeding  to  show  the  unsuitability  of  these  other  two  appli¬ 
cants  to  receive  the  grants  requested.  However,  in  accord¬ 
ance  yith  common  practice  it  was  not  necessary  that 
1608  this  petitioner  seek  to  become  a  party  to  the  two 
other  applications  in  view  of  the  fact  that,  as  a  com¬ 
peting  applicant,  its  application  had  been  consolidated  for 
hearing  with  the  other  two  applications.  Moreover,  the  is¬ 
suance  of  a  proposed  decision  simultaneously  with  the  Com¬ 
mission’s  order  in  this  proceeding  wherein  it  is  proposed 
to  deny  the  FM  application  of  Mansfield  Journal  Company 
constitutes  no  legal  basis  for  severing  this  application  from 
this  proceeding.  At  the  time  of  the  hearing  there  was  con¬ 
siderable  evidence  adduced  by  the  Mansfield  Journal  Com¬ 
pany  with  regard  to  the  unfitness  of  the  other  two  appli¬ 
cants  in  this  proceeding  to  receive  grants,  and  consequently 
if  these  three  applications  are  severed  from  each  other, 
Mansfield  Journal  Company  would  be  deprived  of  the  right 
to  participate  further  and  would  be  forced  to  abandon  its 
position  ‘in  any  future  proceeding  with  respect  to  sudh 
applications.  These  applications  are  conflicting  in  other 
respects  because  representatives  of  Richland,  Inc.,  testified 
in  the  guise  of  public  witnesses  but  in  reality  were  adverse 
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witnesses  directly  affected  and  in  opposition  to  the  applica¬ 
tion  of  Mansfield  Journal  Company  for  an  AM  station  at 
the  hearing  on  such  application.  They  were  not  a  party 
to  this  proceeding  and  had  no  AM  application  pending 
before  the  Commission.  In  addition,  Richland,  Inc.,  and 
Unity  Corporation,  Inc.,  opposed  the  FM  application  of 
Mansfield  Journal  Company,  and  consequently  these  appli¬ 
cations  are  in  an  adversary  status  in  every  respect.  Ac¬ 
cordingly,  it  is  seen  that  it  would  be  illegal  to  sever  the 
applications  and  thereby  prevent  the  opportunity  for  fur¬ 
ther  participation  by  the  Mansfield  Journal  Company  in 
any  future  proceedings. 

Also,  it  is  to  be  noted  that  these  three  applicants  did  not 
seek  any  specific  Class  B  FM  channel,  but  each  applied  for 
a  channel  to  be  assigned  by  the  Commission  so  that  the 
assignment  of  Channel  No.  291  to  Richland,  Incorporated, 
without  a  determination  on  the  application  of  Mansfield 
Journal  Company,  further  agrieves  and  adversely  affects 
this  petitioner. 

3.  In  the  Commision’s  order  of  May  16,  1946,  designating 
these  three  applications  for  consoldated  hearing,  there  was 
no  issue  indicating  that  any  of  these  applications  would  be 
served  from  such  consolidated  proceeding.  If  this  peti¬ 
tioner  had  desired  that  its  application  be  severed  at  any  time 
from  this  proceeding  it  would  have  been  necessary,  under 
the  Commission’s  Rules,  to  file  a  petition  with  the  Commis¬ 
sion  for  severance  and  serve  the  other  parties  thereto. 
1609  All  partis  thereto  would  then  have  been  afforded  an 
opportunity  to  express  their  views.  However,  this 
petitioner  has  been  afforded  no  notice  by  the  Commission  of 
its  intention  to  sever  the  three  applications,  and  there  has 
been  no  opportunity  to  be  heard  in  this  respect.  Therefore, 
the  Commission  in  proceeding  in  such  manner  has  deprived 
this  petitioner  of  its  right  to  a  full  and  fair  hearing,  em¬ 
bracing  not  only  the  right  to  present  evidence  but  also  the 
right  to  be  fairly  and  timely  advised  of  what  the  Commission 
proposes.  In  this  respect  the  Supreme  Court  in  the  case 
of  Morgan  et  aX  v.  U.  S.  (304  U.  S.  1,18)  held  that, 
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* i  Those  who  are  brought  into  contest  with  the  Govern¬ 
ment  in  a  quasijudicial  proceeding  aimed  at  the  con¬ 
trol  of  their  activities  are  entitled  to  be  fairly  advised 
of  what  the  Government  proposes,  and  to  be  heard  upon 
its  proposals  before  it  issues  its  final  command.  *  * 

The  result  of  such  procedure,  which  circumvents  the  pro¬ 
cedure  normally  established,  is  to  deprive  Mansfield  Journal 
Company  of  its  right  of  due  process  of  law,  and  hence  is 
illegal.  I 

4.  In  addition  to  objecting  to  the  failure  of  the  Commis¬ 
sion  to  afford  notice  and  the  opportunity  to  be  heard  on 
such  severance,  this  petitioner  also  particularly  excepts 
to  the  Commission’s  unusual  and  irregular  procedure  ill 
issuing  a  purported  final  decision  in  the  matter  without  the 
first  issuance  of  recommended  and  proposed  decisions.  Ik 
this  respect,  attention  is  invited  to  the  provisions  of  Sec¬ 
tion  1.851  of  the  Commission’s  Rules  and  Regulations  which 
provide  that  unless  otherwise  directed  by  the  Commission, 
the  presiding  officer  shall  prepare  a  recommended  decision 
which  shall  be  made  public  and  filed  in  the  docket  of  the 
case  simultaneously  with  the  issuance  of  the  Commission’s 
Proposed  Decision.  Neither  a  recommended  or  proposed 
decision  was  issued,  and  there  was  no  notice  to  this  peti¬ 
tioner  that  the  Commission  had  directed  the  presiding  officer 
not  to  prepare  a  recommended  decision.  The  only  pro¬ 
visions  in  the  Commission’s  Rules  and  Regulations  for  the 
issuance  of  a  final  decision  in  lieu  of  a  proposed  decision 
appear  to  be  contained  in  Sections  1.852  and  1.853.  In  the 
former  section,  it  is  provided  that  the  Commission  may 
omit  the  issuance  of  a  proposed  decision  in  rule  making  or 
in  determining  applications  for  initial  licenses  where  it 
finds  upon  the  record  that  due  and  timely  execution  of  its 
functions  imperatively  and  unavoidably  so  requires;  and 
in  the  latter  section,  there  is  provision  that  all  parties  to 
the  proceeding  may  stipulate  to  waive  the  requirement  of 
a  decision  by  the  presiding  officer  and  the  issuance  of  a  pro- 
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posed  decision  by  the  Commission.  This  petitioner 
1610  never  entered  into  any  stipulation  to  waive  the  re¬ 
quirement  of  a  decision  either  by  the  presiding  officer 
or  on  the  Commission’s  proposed  decision,  and  certainly  no 
“due  and  timely  execution  of  its  functions  imperatively  and 
unavoidably”  required  the  issuance  of  a  final  decision  in 
lieu  of  a  proposed  decision  in  this  proceeding,  since  the 
Commission  waited  fifteen  months  after  the  hearing  to  issue 
any  type  of  decision.  In  addition  the  Commission  did  not 
state  any  such  reason  in  its  order.  Also,  by  the  issuance 
of  a  purported  final  decision,  the  instant  applicant,  for  all 
practical  purposes,  is  deprived  of  the  right  of  filing  excep¬ 
tions  and  of  oral  argument.  This  latter  is  contrary  to  the 
provisions  of  Section  409(a)  of  the  Communications  Act 
of  1934,  as  amended,  which  provides,  in  pertinent  part,  as 
follows:  “In  all  cases  heard  by  an  examiner,  the  Commis¬ 
sion  shall  hear  oral  arguments  on  request  of  either  party.” 
The  holding  of  oral  argument  on  the  merits  after  the  is¬ 
suance  of  a  purported  final  decision  would  be  a  mockery, 
and  the  Supreme  Court  has  expressed  itself  about  procedure 
which  might  preserve  the  legal  theory,  but  as  a  practical 
matter  finds  the  rights  of  a  party  substantially  nullified. 
Ashbacker  Radio  Corportion  v.  FCC,  (326  U.S.  327).  There¬ 
fore,  this  petitioner  is  deprived  of  the  right  to  oral  argu¬ 
ment.  In  addition,  it  is  apparent  that  the  issuance  of  a  final 
decision,  not  preceded  by  a  proposed  decision,  fails  to  give 
notice  to  the  parties  concerned  of  the  intentions  of  the  Com¬ 
mission,  and  deprives  these  parties  of  their  rights  to  due 
process.  (Morgan  et  al  v.  U.S.,  supra)  Moreover,  this 
petitioner  is  not  advised  of  the  evidence  and  the  legal  suf¬ 
ficiency  thereof,  or  the  Findings  of  Fact  and  Conclusions 
upon  which  the  Commission  relied  in  severing  and  granting 
the  application  of  Richland,  Inc.,  and  therefore  has  not 
received  due  notice  of  this  case  (Morgan  et  al  v.  U.S.,  supra). 
Consequently,  it  is  deprived  of  the  right  to  file  exceptions' 
thereto.  Also,  it  is  not  known  what  consideration,  if  any, 
the  Commission  gave  to  the  record  in  the  prceedings  on  the 
application  of  Richland,  Inc.,  for  renewal  of  AM  license  in 
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accordance  with  the  Commision’s  statement  to  note  such 
information  for  further  consideration  on  any  occasion  when 
it  might  become  necessary  to  examine  into  the  qualifications 
of  such  applicant.  Therefore,  this  petitioner  has  been 
prejudiced  by  its  inability  to  be  properly  apprised  in  this 
respect  and  to  be  heard  thereon,  and  has  been  deprived  of 
its  Constitutional  rights  under  the  due  process  clause.  Fur¬ 
thermore,  by  severing  the  applications  in  this  proceeding 
and  the  records  therein,  the  Commission  has  preju- 
1611  diced  the  rights  of  this  petitioner,  and  the  Com¬ 
mission’s  order  of  January  10,  1948,  in  this  matter 
is  so  indefinite  in  this  respect  that  it  cannot  be  determined 
exactly  what  comprises  the  record  for  each  applicant. 

5.  There  is  being  filed  simultaneously  with  this  petition 
for  rehearing  the  Exceptions  of  Mansfield  Journal  Com¬ 
pany  and  Lorain  Journal  Company  to  the  Commision’s 
Proposed  Decision  (Docket  No.  7417  and  7418)  proposing 
to  deny  the  applications  of  these  two  applicants  for  AM 
and  FM  facilities  in  Mansfield  and  Lorain,  Ohio,  respec¬ 
tively.  In  such  exceptions  it  is  set  forth  that  the  Commis¬ 
sion  has  grossly  and  unconstitutionally  usurped  the  author¬ 
ity  specifically  invested  in  the  judiciary  and  other  adminis¬ 
trative  agencies  in  attempting  to  make  determinations  on 
matters  not  within  its  jurisdiction.  Therefore,  it  is  suh- 
mitted  that  the  alleged  conclusions  of  the  Commission  with 
regard  to  monopolistic  practices  and  unfair  methods  of 
competition  are  outside  the  scope  of  its  jurisdiction  and 
hence  are  void  and  without  effect.  It  further  appears  from 
such  exceptions,  w'hich  are  herein  incorporated  by  reference 
and  made  a  part  hereof,  that  the  attempt  of  the  Commission 
to  disqualify  these  applicants  is  illegal  and  unconstitutional 
in  the  absence  of  any  legal  requirements  that  they  be  dis¬ 
qualified  as  licensees.  In  fact,  both  Mansfield  Journal  Com¬ 
pany  and  The  Lorain  Journal  Company,  meet  the  test  of 
existing  laws  and  the  Commission’s  Rules  and  Regulations 
with  regard  to  legal,  financial  and  technical  qualifications, 
and  it  has  been  demonstrated  that  grants  to  these  two  ap¬ 
plicants  would  serve  the  public  interest. 
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Wherefore,  the  premise  considered,  it  is  respectfully 
prayed  that  the  Commission : 

1.  Grant  forthwith  the  application  of  Mansfield  Journal 
Company  for  a  constructive  permit  for  a  new  Class  B  FM 
station  in  Mansfield,  Ohio,  or  in  the  alternative, 


2.  Grant  oral  argument  on  this  petition  before  action 
thereon, 

3.  Set  aside  entirely  its  order  of  January  10, 1948,  in  this 
proceeding,  severing  these  applications  and  granting  the 
application  of  Richland,  Incorporated,  and  retaining  in 
separate  hearing  status  the  applications  of  Mansfield 

Journal  and  Unity  Corporation,  Inc. 

1612  4.  Continue  to  retain  the  applications  of  Mansfield 

Journal  Company,  Richland,  Incorporated,  and  Unity 
Corporation,  Inc.,  in  this  consolidated  proceeding,  and 


5.  Issue  a  Proposed  Decision  concerning  all  three  appli¬ 
cations. 

Respectfully  submitted, 

Mansfield  Journal  Company 


By  its  attorneys , 

Geo.  0.  Sutton 
John  H.  Miplen 
William  Thomson 
1038  National  Press  Building 
Washington  4,  D.  C. 

By  John  H.  Midlen 


February  3,  1948. 
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BEFORE  THE 

FEDERAL  COMMUNICATIONS  COMMISSION 
WASHINGTON  25,  D.  C. 

i 

In  re  Applications  of 
Laurence  W.  Harry,  tr/as  j 

>  F ostoria  Broadcasting  Company 
Fostoria,  Ohio 

Docket  No.  7356 

File  No.  BP-4430  j 

Mansfield  Journal  Company  i 

Mansfield,  Ohio 
Docket  No.  7417 
File  No.  BP-4275 
The  Lorain  Journal  Company 

Lorain,  Ohio  i 

Docket  No.  7418 
File  No.  BP-4276 
For  Construction  Permits 

j 

In  re  Applications  of 
Unity  Corporation,  Inc. 

Mansfield,  Ohio  I 

Docket  No.  7589  ; 

File  No.  B2-PH-560 
Richland,  Incorporated 
Mansfield,  Ohio 

Docket  No.  7590 
File  No.  B2-PH-587 
Mansfield  Journal  Company 

Mansfield,  Ohio  j 

Docket  No.  7591 
File  No.  B2-PH-728 

i 

For  Construction  Permits 
Exceptions  to  Proposed  Decision 

j 

Comes  now  the  Mansfield  Journal  Company  of  Mans¬ 
field,  Ohio  and  The  Lorain  Journal  Company  of  Lorain, 
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Ohio,  by  their  attorneys,  and  submit  the  following  excep¬ 
tions  to  the  Proposed  Decision  of  this  Honorable  Commis¬ 
sion  in  the  above-entitled  consolidated  proceedings  which 
was  released  January  14,  1948,  and  respectfully  requests 
Oral  Argument  thereon. 

Preliminary  Statement 

1.  The  exceptions  of  the  Mansfield  Journal  Company 
and  The  Lorain  Journal  Company,  herein  taken,  are  di¬ 
rected  to  the  Commission’s  Proposed  Decision  in  the  above 
entitled  consolidated  proceedings,  are  directed  to  the  Com¬ 
mission’s  Order  severing  and  granting  the  application  of 
Richland,  Incorporated  (Docket  No.  7590,  File  No.  B2-PH- 
587)  and  also  are  directed  to  the  Commission’s  Order  sev¬ 
ering  from  this  proceeding  the  application  of  Unity  Cor¬ 
poration,  Inc.  (Docket  No.  7589,  B2-PH-560). 

1615  2.  The  following  Exceptions  contain  general  ex¬ 

ceptions  to  the  constitutional,  jurisdictional  and  legal 
questions  involved,  as  well  as  specific  exceptions,  and  by 
so  specifically  excepting,  the  Mansfield  Journal  Company 
and  the  Lorain  Journal  Company,  do  not  waive  the  position 
they  take  as  set  forth  in  the  general  exceptions  but  save  and 
reserve  that  position  as  indicated. 

3.  For  clarity  and  brevity,  the  Mansfield  Journal  Com¬ 
pany  and  the  Lorain  Journal  Company  are  hereinafter  re¬ 
ferred  to  as  petitioners,  exceptors  or  applicants. 

Note:  T — citations  refer  to  the  AM  transcript. 

FMT — citations  refer  to  the  FM  transcript. 

Exception  No.  I 

1.  The  Mansfield  Journal  Company  and  the  Lorain 
Journal  Company  very  respectfully  except  to  the  illegal, 
unconstitutional,  arbitrary  and  hence  dictatorial  powers  as¬ 
sumed  by  the  Commission,  in  this  Proposed  Decision,  over 
matters  not  within  its  jurisdiction  and  the  asumption  of 
those  functions  specifically  invested  in  the  judiciary  and 
other  agencies.  (Findings,  Paragraphs  14,  15,  16,  17,  24, 
29, 30,  31 ;  Conclusions,  Paragraphs  2,  3,  4.) 
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2.  The  Sherman  Anti-Trust  and  Clayton  Acts  declare 
what  actions  on  the  part  of  individuals  and  combinations 
are  monopolistic  and  illegaL  Under  such  Acts,  the  courts 
are  given  exclusive  jurisdiction  over  all  monopolistic  of¬ 
fenses  which  are  declared  to  be  criminal.  Certain  other  ac¬ 
tions  not  herein  in  issue,  are  also  within  the  jurisdiction  of 
of  the  established  courts.  The  Federal  Trade  Commission 
is  the  only  administrative  agency  given  jurisdiction  over 
certain  offenses.  Nowhere  within  these  Acts  is  the  Federal 

i 

Communications  Commission  mentioned,  in  fact,  it  could 
not  be  because  such  Acts  were  passed  years  before  the  Com¬ 
mission  came  into  existence. 

3.  Nowhere  in  the  Communications  Act  of  1934,  as 
amended,  or  in  the  Rules  and  Regulations  of  the  Federal 
Communications  Commission  is  any  form  of  jurisdiction 
either  express  or  implied  vested  with  the  Commission 
wherein  it  is  given  statutory  authorty  to  determine  what 
constitutes  “a  desire  to  stifle  fair  competition’ ’  or  “ sup¬ 
pressing  competition,”  or  what  actions  may  be  classified 
as  “establishing  monopolies”  or  what  constitutes  “exclu¬ 
sive  advertising  contracts.”  (Proposed  Decision, 

1616  Pages  14, 15  &  16,  Paragraphs  3,  4,  5.) 

-  4.  The  courts  have  declared  a  suppression  of 
competition  necessarily  restrains  commerce  in  violation  of 
Section  1-7,  of  the  Sherman  Anti-Trust  Act,  since  “restraint 
of  trade”  contemplated  by  this  Section  means  restraint  of 
competition.  (William  Goldman  Theaters  v.  Loews,  Inc., 
C.  C.  A.  Pa.  1945, 150  F.  2nd  738).  Section  1  (26  Stat.  209) 
declares  that  every  person  guilty  of  violating  the  provisions 
thereof  shall  be  deemed  guilty  of  a  misdemeanor  and  shall 
be  punished  by  a  fine  not  exceeding  $5,000.00  or  by  imprison¬ 
ment  not  exceeding  one  year,  or  both,  said  punishment  in 
the  discretion  of  the  court.  The  Commission,  therefor^  has 
illegally  concluded  that  these  Petitioners  have  committed 
acts  which  are  classified  as  crimes  and  subject  to  punish¬ 
ment.  In  doing  so,  it  has  usurped  the  power  of  the  judiciary 
and  has  violated  the  constitutional  rights  of  these  petitioners 
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under  the  Sixth  Amendment  to  the  Constitution  of  the 
United  States. 

Exception  No.  II 

1.  Exception  is  respectfully  taken  by  these  Petitioners 
to  the  Commission  having  assumed  illegal  jurisdiction ,  it 
then  proceeds  to  calumniously  and  illegally  impute  motives 
and  acts  to  these  applicants  which  have  heretofore  been  de¬ 
clared  by  the  Congress  and  Courts  as  illegal  and  criminal , 
thus  depriving  these  parties  of  their  constitutional  guaran¬ 
tees  and  due  process  of  law.  (Findings,  Paragraphs  12, 15, 
16, 17 ;  Conclusions,  Paragraphs  3  and  4.) 

2.  Having  illegally  usurped  the  authority  of  the  Judiciary 
and  Federal  Trade  Commission,  the  Federal  Communica¬ 
tions  Commission  then  attempts  illegally  to  impute  motives 
and  acts  to  these  petitioners  which  have  been  declared 
criminal.  Since  the  Commission  had  no  authority  to  as¬ 
sume  jurisdiction  over  these  matters,  it  certainly  has  no 
authority  to  reach  conclusions  in  connection  with  the  motives 
and  acts  in  the  instant  case.  Yet,  the  Commission  erron¬ 
eously  finds  that  these  applicants  have  “suppressed  compe¬ 
tition”  and  “a  desire  to  stifle  fair  competition”  and  “estab¬ 
lishing  monopolies.”  (Proposed  Decision,  Conclusions, 
Pages  15  &  16,  Paragraphs  3,  4  &  5.)  Since  the  Sherman 
and  Clayton  Acts  declare  such  actions  to  be  illegal,  a  crime, 
and  punishable  by  fine  and/or  imprisonment,  the  Commis¬ 
sion  has  deprived  these  petitioners  of  the  Constitutional 
guarantees  of  a  fair  trial  and  due  process  of  law. 

1617  Exception  No.  HI 

1.  Exception  is  respectfully  taken  to  the  illegal  manner  in 
which  the  Commission  attempts  to  penalize  these  applicants 
for  exercising  and  proposing  to  continue  to  exercise  their 
Constitutional  rights  of  freedom  of  speech  and  freedom  of 
the  press,  thus  violating  the  First  Amendment  to  the  Con¬ 
stitution  of  the  United  States.  (Findings,  Paragraphs  14, 
15,  16,  17,  24,  29,  30,  31;  Conclusions,  Paragraphs  2,  3  &  4.) 

2.  The  Constitution  declares  that  the  “Congress  shall 
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make  no  law  .  .  .  abridging  the  freedom  of  speech,  or  of  the 
press The  Constitution  prohibits  the  Congress  from 
abridging  the  right  of  free  speech  or  of  the  press.  The 
Federal  Communications  Commission  is  a  creature  of  the 
Congress.  Therefore,  any  authority  the  Communications 
Commission  attempts  to  assume  over  freedom  of  speech 
and  of  the  press  is  self  generated.  Such  an  assumption 
flonts  the  Constitution  and  the  Constitution’s  limitation  on 
the  Congress. 

3.  In  the  instant  decision,  however,  the  Commission 
illegally  attempts  to  find,  conclude  and  penalize  these  ap¬ 
plicants  for  not  publishing  “the  stations  program  logs,’* 
for  not  publishing  what  the  Commission  considers  “legiti¬ 
mate  news,”  and  “any  news  stories  relating  to  the  station 
or  its  personnel  unless  they  are  unfavorable,  will  not  acr 
cept  advertising  from  the  station  or  from  merchants  det 
sirous  of  mentioning  the  station  in  their  advertising  copy,” 
and  “if  the  instant  application  is  granted,  the  paper  will 
publish  its  station’s  program  logs  but  still  would  not  pub¬ 
lish  those  of  WMAN”  (Proposed  Decision  Page  8,  Para¬ 
graph  15).  It  is  too  well  an  established  principle  of  funda¬ 
mental  law  of  this  country  that  one  may  or  may  not  publish 
that  which  he  desires  to  here  give  a  long  list  of  citations 
and  decisions.  It  is  sufficient  merely  to  cite  a  few  ifi 
which  the  courts  said:  j 

“Freedom  of  speech  and  freedom  of  the  press  guaranr 
teed  by  this  amendment  and  the  Fourteenth  Amend- 
ment,  embrace  at  least  the  liberty  to  discuss  publicly 
and  truthfully  all  matters  of  public  concern  without 
previous  restraint  or  fear  of  subsequent  punishment.” 
(Blossom  Dairy  Co.  v.  International  Brotherhood  of 
Teamsters,  W.  Va.  1942,  23  S.E.  2nd  645.)  See  also, 
Grosjean  v.  American  Press  Co.,  La.  1936,  56  S.Ct.  444, 
297  U.S.  233,  80  L.Ed.  660. 

•  I 

1618  “The  ‘liberty  of  the  press’  is  a  right  belonging  tq 
everyone  to  publish  whatever  he  pleases  without  in- 
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terference  of  the  Government”  (Howard  Sports  Daily 
v.  Weller,  1941,  18  A.  2nd  210, 179  Md.  355). 

“The  constitutional  liberty  of  speech  and  of  the  press 
implies  a  right  to  freely  utter  and  publish  whatever  the 
citizen  may  please,  and  to  be  protected  against  any 
responsibility  for  so  doing,  except  so  far  as  such  publi¬ 
cations,  their  blasphemy,  obscenity,  or  scandalous  char¬ 
acter,  may  be  a  public  offense.”  (Williams  v.  State, 
1923,  94  So.  882,  130  Miss.  827.) 

Exception  No.  IV 

L  Exception  is  also  respectfully  taken  to  the  erroneously 
illegal  and  arbitrary  method  followed  by  the  Commission  in 
its  Proposed  Decision  in  failing  to  make  proper  findings  and 
conclusions  which  are  required  by  statute.  (Findings, 
Paragraphs  14, 15, 16, 17,  24,  29,  30,  31 ;  Conclusions,  Para¬ 
graphs  2,  3,  &  4.) 

2.  The  Commission  is  required  to  make  proper  findings 
and  conclusions  on  substantial  and  material  evidence  before 
it.  In  the  Saginaw  Broadcasting  Company  v.  F.C.C.  96 
Fed.  Rep.  2nd,  559,  the  Court  of  Appeals  of  the  District  of 
Columbia  said  (Certiorari  Denied,  305  U.S.  613,  59  S.Ct. 
72): 

“The  requirements  that  courts,  and  commisions  acting 
in  a  quasi- judicial  capacity  shall  make  findings  of  fact, 
is  a  means  provided  by  Congress  for  guaranteeing  that 
cases  shall  be  decided  according  to  the  evidence  and  the 
law,  rather  than  arbitrarily  or  from  extra  legal  con¬ 
siderations  *  *  *  it  is  to  insure  against  Star  Chamber 
methods,  to  make  certain  justice  shall  be  administered 
according  to  facts  and  law.  This  is  fully  as  important 
in  respect  to  commisions  as  it  is  in  respect  of  courts.” 

3.  Nowhere  in  the  Conclusions  of  the  Commission  can 
there  be  found  any  direct  statement  that  these  applicants 
are  either  qualified  or  unqualified  legally,  financially  or 
technically  to  operate  the  stations  they  propose.  Neither 
is  there  any  statement  or  finding  that  the  program  proposals 
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as  well  as  other  proposals  are  bad,  are  good,  are  meritorious, 
or  any  other  conclusion  with  respect  thereto.  Later  ex¬ 
ceptions  will  deal  in  detail  with  these  failures  on  the  part 
of  the  Commission. 

1619  4.  The  ‘ 4  extralegal  considerations 9 1  as  set  forth  in 

the  Commission’s  Proposed  Findings  and  Conclu¬ 
sions  have  already  been  condemned  by  the  courts  as  cited 
above.  The  whole  theory  and  method  followed  by  the  Com¬ 
mission  in  proposing  to  deny  these  applications  is  in  viola¬ 
tion  of  the  due  process  clause  in  the  Fifth  Amendment  of  the 
Constitution. 

I 

Exception  No.  V 


1.  Exception  is  respectfully  taken  to  the  gross  usurpation 
of  authority  over  matters  not  delegated  to  it  and  the  illegal 
attempt  by  the  Commission  to  extend  its  regulatory  func¬ 
tions  over  businesses  and  matters  which  are  not  within  its 
jurisdiction.  (Findings,  Paragraph  14, 15, 16, 17,  24,  29,  30, 
31 ;  Conclusions,  Paragraphs  2,  3,  &  4.) 

2.  The  Congress  did  not,  in  the  Communications  Act  of 
1934,  as  amended,  give  the  Commission  any  authority  oVer 
newspapers  or  the  operation  of  such  businesses,  neither  did 
it  give  it  any  authority  or  jurisdiction  over  the  “control  of 
the  media  of  mass  communication  and  avoidance  of  monop¬ 
oly  of  the  avenues  of  communicating  fact  and  opinion.” 
The  first  Conclusion  of  the  Commission  referring  to  these 
applicants  injects  this  issue.  Petitioners  are  not  advised  of 
any  agency  that  has  been  created  by  Congress  which  has 
express  or  implied  authority  over  these  fields.  The  Com¬ 
munications  Commission  can  only  receive  such  authority  as 
is  delegated  to  it  by  the  Congress.  Any  attempt,  therefore, 
by  the  Commission  to  extend  its  authority  and  control  over 
these  fields  is  illegal  in  that  it  has  not  been  either  expressly 
or  impliedly  so  authorized  by  the  Congress. 

3.  The  newspaper  question  referred  to  in  the  second  Con¬ 
clusion  of  the  Commission  is  one  in  which  the  Commission 
jumps  into  and  out  of  with  greater  ease  than  the  “man  on 
the  flying  trapeze.”  This  question  is  not  mentioned  in  the 
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notices  of  hearing  issued  by  the  Commision  in  the  instant 
case  and  it  is  first  injected  into  the  case  in  these  proposed 
Conclusions.  This  procedure  does  not  afford  these  appli¬ 
cants  due  process  of  law.  The  Commission  has  time  and 
again,  on  occasions  too  numerous  to  mention,  made  radio 
grants  to  newspaper  owners  publishing  the  only  newspaper 
in  the  town  without  raising  this  question.  In  the  case  of 
Tri-State  Broadcasting  Company  v.  FCC,  96  F.  2nd  564, 
the  reviewing  courts  said : 

j 

1620  “The  appellant  urges  that  the  Commission  erred  in 
failing  to  find,  on  the  question  of  whether  or  not 
ownership  of  the  proposed  station  by  Roderick  would 
result  in  unfair  and  destructive  competition  to  the  ap¬ 
pellant  station  because  Roderick  is  the  owner  of  a 
newspaper  in  El  Paso,  so  that,  as  asserted,  his  joint 
control  of  newspaper  and  broadcasting  facilities  would 
give  him  an  unduly  advantageous  competitive  position. 
We  know  of  no  provision  of  statute  or  rule  of  law ,  and 
are  cited  to  none  which  forbids  broadcasting  by  the 
owner  of  a  newspaper (Italics  supplied). 

4.  Insofar  as  petitioners  are  informed,  the  decision  of 
the  court  in  this  case  is  the  final  judicial  determination  on 
this  subject. 

5.  Although  the  Commission  quoted  part  of  its  Decision 
and  Public  Notice  in  Docket  No.  6051,  it  did  not  include  other 
pertinent  portions  such  as  the  following:  (Public  Notice 
of  July  13,  1944.) 

“The  Commission  has  concluded,  in  the  light  of  the 
record  in  this  proceeding  and  of  the  grave  legal  and 
policy  questions  involved,  not  to  adopt  any  general  rule 
with  respect  to  newspaper  ownership  of  radio  stations.’ ’ 

6.  There  have  been  many  cases  decided  in  favor  of  news¬ 
paper  applicants  since  the  pronouncement  of  this  policy 
by  the  Commission,  in  some,  the  question  has  been  injected 
and  in  others  it  has  not.  (Doughty  &  Walsh  10  FCC  398  & 
Stephen  R.  Rantoul,  decided  December  19,  1945.)  In  some 
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cases,  the  newspaper  applicants  have  been  favored.  (Ob¬ 
server  Radio  Company,  Docket  No.  6763  &  Southern  Tier 
Radio  Service,  Docket  No.  6655;  See  also  Orlando  Daily 
Newspapers,  Docket  No.  7182,  Capital  Broadcasting  Com¬ 
pany,  Docket  No.  7504,  Hanford  Publishing  Company, 
Docket  No.  7783;  FCC  Decision  re  Midland  Broadcasting 
Co.,  Docket  No.  7712  &  Rich  Publishing  House,  Inc.,  Docket 
No.  7713.) 

7.  It  is  impossible  to  determine  in  the  absence  of  regula¬ 
tion,  any  consistent  policy  or  standard  by  which  the  Com¬ 
mission  handles  the  question  of  newspaper  applicants.  Its 
decisions  are  conflicting,  an  applicant  cannot  determine 
whether  it  will  be  confronted  with  this  question  and  when 
it  will  arise.  Such  a  vascillating  policy  per  se  is  unconsti¬ 
tutional  and  deprives  these  applicants  of  due  process  of  law. 

1621  Exception  No.  VI  ' 

1.  These  applicants  take  exception  to  the  Commision’s 
illegal  and  improper  procedure  in  reaching  conclusions  of 
fact  and  law  on  matters  outside  the  jurisdiction  of  the  Com¬ 
mission  and  concerning  which  these  applicants  had  no  prior 
notice  of,  or  appropriate  hearing  thereon,  thus  depriving 
such  applicants  of  the  constitutional  rights  of  due  process 
provided  under  the  Fifth  Amendment  to  the  Constitution. 
(Findings,  Paragraphs  14,  15,  16,  17,  24,  29,  30,  31;  Con¬ 
clusions,  Pargraphs  2,  3  &  4.) 

2.  For  convenience,  the  applicable  issues  in  this  case  are 
herewith  quoted : 

“1.  To  determine  the  legal,  technical,  financial  and 
other  qualifications  of  the  applicant  corporations  and 
officers,  directors  and  stockholders  to  construct  and 
operate  the  proposed  stations. 

2.  To  determine  the  policies  of  the  applicant  cor¬ 
porations  with  respect  to  exclusive  advertising  con¬ 
tracts,  and  whether  such  policies  are  to  be  pursued  in 
the  operation  of  the  proposed  stations. 

3.  To  determine  the  areas  and  populations  which 
may  be  expected  to  receive  primary  service  from  the 
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operation  of  the  proposed  station  and  the  character  of 
other  broadcast  services  available  to  those  areas  and 
populations. 

4.  To  determine  the  type  of  program  service  pro¬ 
posed  to  be  rendered  and  whether  it  would  meet  the 
requirements  of  the  populations  and  areas  proposed  to 
be  served.” 

3.  Nowhere  in  these  issues  is  the  so-called  newspaper 
question  mentioned.  Nowhere  in  these  issues  are  the 
questions  of  monopoly,  suppression  and  stifling  competi¬ 
tion  mentioned.  Nowhere  in  these  issues  is  the  question 
of  free  speech  mentioned.  Nowhere  in  these  issues  is  the 
question  of  competition  in  the  dissemination  of  news  and 
information  mentioned.  Many  other  matters  set  forth  in 
the  Commission’s  Decision  are  not  mentioned. 

4.  For  the  Commission  to  now  inject  these  issues  and 
make  determinations  thereon  without  proper  notice  to 
these  applicants  deprives  them  of  their  right  of  due  process 
of  law  under  the  Fifth  Amendment  of  the  Constitution  of 
the  United  States.  The  Supreme  Court  said  in  the  Morgan 
Case: 

1622  “The  right  to  a  ‘full  hearing’  which  is  essential  to 
legal  validity  of  administrative  regulation  under 
authority  intrusted  by  Congress  to  an  administrative 
agency  embraces  not  only  the  right  to  present  evidence, 
but  also  a  reasonable  opportunity  to  know  the  claims 
of  the  opposing  party,  and  to  meet  them. 

“Those  who  are  brought  into  contest  with  the  Govern¬ 
ment  in  a  quasi-judicial  proceeding  aimed  at  the  control 
of  their  activities  are  entitled  to  be  fairly  advised  of 
what  the  Government  proposes,  and  to  be  heard  upon  its 
proposals  before  it  issues  its  final  command.”  (Morgan 
et  al  v.  U.S.,  304  U.S.  1.) 

Exception  No.  VII 

1.  Exception  is  respectfully  taken  to  the  illegal  and  un¬ 
constitution  procedure  followed  by  the  Commission  in  at- 
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tempting  to  disqualify  these  applicants  in  the  absence  of 
any  legal  requirements  that  they  he  disqualified  as  licensees. 
(Findings,  Paragraphs  14, 15, 16, 17,  24,  29,  30,  31;  Conclu¬ 
sions,  Paragraphs  2, 3,  &  4.) 

2.  There  are  certain  limitations  in  the  Communications 
Act  of  1934  on  the  Commission  granting  license  to  certain 
classes  of  applicants  as  set  forth  in  Sections  310  and  311. 
None  of  these  refer  to  applicants  which  own  a  newspaper. 
None  of  these  refer  to  the  applicants  herein.  In  each  of 
the  instances  wherein  monopoly  and  unfair  methods  of  com¬ 
petition  are  mentioned,  the  limitation  on  the  Commission 
granting  an  application  is  where  the  party  ‘ ‘has  been 
finally  adjudged  guilty  by  a  Federal  Court”  of  monopoliz¬ 
ing  or  attempting  to  monopolize  radio  communication  “of 
to  have  been  using  unfair  methods  of  competition.”  By  no 
stretch  of  the  imagination  can  the  Commission  be  em¬ 
powered,  express  or  implied,  to  make  determinations  on 
these  questions  in  lieu  of  the  Courts  wherein  due  process 
of  law  has  been  accorded. 

_  i 

Exception  No.  VLLI 

1.  Exception .is  respectfully  taken  to  the  illegal  consider a- 
tion  of  and  conclusions  on  evidence  of  am  insubstantial  na¬ 
ture  concerning  matters  not  unthin  the  jurisdiction  of  the 

Commission ,  and  the  arbitrary  and  capricious  failure 
1623  to  arrive  at  conclusions  from  consideration  of  sub¬ 
stantial  evidence  in  the  record  indisputably  showing 
the  legal ,  financial  and  technical  qualifications  of  these  ap¬ 
plicants.  (Findings,  Paragraphs  14,  15,  16,  17,  24,  29,  30, 
31 ;  Conclusions,  Paragraphs  2, 3,  &  4.) 

2.  The  substantial  evidence  as  shown  by  the  record  of 
this  case,  supports  without  question,  Findings  of  Fact  and 
Conclusions  which  would  require  granting  the  applications 
of  these  applicants. 

3.  This  Proposed  Decision  fails  to  conclude  that  these 
applicants  are  legally  disqualified,  whereas  the  record  of 
this  case  and  the  Findings  of  Fact  show  that  these  applicants 

j 
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are  legally  qualified.  Therefore,  the  action  of  the  Commis¬ 
sion  in  not  finding  that  these  applicants  are  legally  qualified 
is  arbitrary  and  capricious.  (Proposed  Decision,  Pages  6 
and  7,  Paragraph  13;  Page  10,  Paragraph  21;  Page  12, 
Paragraph  25;  Mansfield  Journal  Exhibit  No.  2.) 

4.  The  uncontradicted  and  undisputed  evidence  in  the 
record  further  shows  that  these  applicants  are  technically 
qualified.  The  Commission,  by  not  finding  in  accordance 
with  this  substantial  evidence  that  these  applicants  are 
technically  qualified,  has  ignored  evidential  matter  which 
by  law  should  be  taken  into  consideration.  Therefore,  the 
Commission’s  failure  to  make  proper  conclusions  in  this 
respect  are  arbitrary  and  capricious.  (Proposed  Decision, 
Paragraph  6,  Page  4,  Mansfield  Journal  Exhibits  No.  8,  21 
and  FM  Exhibits  8,  29,  30  and  31;  Lorain  Journal  Exhibits 
No.  7  and  20;  T-954-986,  FMT-687-707.) 

5.  The  Findings  of  Fact  and  the  substantial  evidence 
in  the  record  indicate  without  doubt  that  these  applicants 
are  financially  qualified  to  operate  the  stations  proposed. 
Also  with  regard  to  the  FM  situation,  during  that  period  of 
time  before  FM  becomes  independently  and  economically 
feasible,  the  record  show’s  without  question  that  these  ap¬ 
plicants  are  financially  able  to  endure  this  initial  period  of 
FM  pioneering.  For  the  Commission  to  fail  to  conclude 
that  these  applicants  are  financially  qualified,  is  arbitrary 
and  capricious.  (Proposed  Decision,  Paragraph  19,  Page 
10,  Paragraph  22,  Page  11  &  Paragraph  27,  Page  12 ;  Mans¬ 
field  Journal  Exhibit  No.  2  and  FM  Exhibit  No.  4;  Lorain 
Journal  Exhibit  No.  3.) 

6.  As  far  as  other  qualifications  of  these  applicants  are 
concerned,  a  superior  showing  was  made  which  is  substan¬ 
tiated  by  the  record  of  this  case  that  these  applicants,  from 
the  standpoint  of  public  service  background,  public  service 
proposals  and  programs  designed  to  meet  the  needs  of  the 

respective  communities,  are  qualified  to  be  broadcast 
1624  licensees.  (Mansfield  Journal  Exhibits  3,  4,  8,  10, 

11,  12,  13,  14,  15,  16  &  17  &  FM  Exhibits  No.  5,  6,  9, 


95 

10,  11,  12,  13,  14,  15  &  16;  Lorain  Journal  Exhibits  No.  4, 
8,  9, 10, 11, 12, 13, 14, 15  &  16.) 

7.  Therefore  specific  exception  is  taken  to  this  proposed 
Decision  because  of  the  failure  of  the  Commission  to  find 
that  the  Mansfield  Journal  Company  and  the  Lorain  Journal 
Company  are  legally,  technically,  financially  and  otherwise 
qualified  to  operate  the  proposed  stations  because  such  a 
finding  is  supported  by  the  evidence  as  shown  by  the  record 
of  this  case  and  the  failure  of  the  Commission  to  so  find 
is  erroneous,  arbitrary  and  capricious. 

Exception  No.  IX 

1.  Exception  is  respectfully  taken  to  the  Commision’s 

Findings  of  Fact  and  Conclusions  with  respect  to  (1) 
whether  or  not  the  applicants  entered  into  “  exclusive  ad¬ 
vertising  contracts”  and  (2)  the  testimony  of  the  local 
Mansfield  merchants  and  the  Philco  Corporation  repre¬ 
sentative  concerning  whether  or  not  there  was  a  question 
of  “exclusive  advertising  contracts  ”  The  specific  parts 
of  the  Proposed  Decision  to  which  this  exception  is  taken 
are  Findings  of  Fact ,  Paragraphs  16, 17,  (Pages  8  and  9) 
29,  and  30  (Page  13);  Conclusions,  Paragraphs  3  and  4 
(Pages  14,  15  and  16).  j 

2.  First,  the  uncontradicted  testimony  of  Mr.  S.  A.  Hor-i 

vitz  as  it  appears  on  Pages  229  through  234  of  the  transcript 
and  Mansfield  Journal  Exhibit  No.  5  it  is  shown  without 
shadow^  of  doubt  that  the  Mansfield  Journal  has  never  en¬ 
tered  into  any  contractual  arrangement  that  could  be  con¬ 
strued  as  an  ‘ 1  exclusive  advertising  contract. ’ 7  The  same  is 
true  of  the  Lorain  Journal  Company  (T-811-813  and  Lorain 
Journal  Exhibit  No.  5).  In  the  instance  of  each  applicant. 
Exhibit  No.  5  contains  all  of  the  advertising  contracts  of  i 
that  applicant.  j 

3.  In  the  operation  of  the  proposed  stations  at  Mansfield ! 
and  Lorain,  there  will  be  no  such  agreement,  contract,  or 
arrangement  that  could  be  construed  as  an  exclusive  adver¬ 
tising  contract  or  a  combination  rate.  (T-233,  234,  T-812, 
813.) 
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4.  The  undisputed  testimony  of  this  record  shows  that 
advertisers  in  Mansfield  presently  advertise  simultaneously 
over  the  radio  station  and  in  the  Mansfield  Journal.  {T-234, 
235,  T-459,  460,  Mansfield  Journal  Exhibit  No.  6.) 
1625  5.  Now  let  us  look  at  the  evidence  and  the  testi¬ 

mony,  as  it  appears  in  the  record,  of  each  of  the  local 
merchants,  etc.,  who  took  the  stand  against  the  applicants 
herein  on  the  matter  of  advertising  policy.  The  persons 
testimony  will  be  here  considered  in  the  order  in  which  their 
names  appear  in  the  Proposed  Decision. 

6.  M.  Vale  Scouten  ( Quality  Furniture  Company)  whose 
testimony  is  found  in  the  transcript  on  Pages  464  through 
468  was  not  able  to  relate  a  single  fact  concerning  “exclu¬ 
sive  advertising  contracts,7 7  in  fact,  his  testimony  was  dis- 
conected  and  vague.  His  main  purpose  in  taking  the  stand 
stemmed  from  his  personal  feelings  as  is  clearly  shown  by 
the  following  excerpt  from  his  testimony : 

Mr.  Scouten :  “I  would  like  to  ask  Mr.  Horvitz,  I  have  one 
bone  to  pick  with  him  personally.  (Emphasis  supplied) 
Can  I  go  on  the  air  and  be  in  the  newspaper?  ‘ 

Mr.  S.  A.  Horvitz:  “I  will  answer  that  by  saying,  Yes.7 7 
(T-467) 

This  statement  by  Mr.  Horvitz  is,  in  substance,  repeated 
on  Page  67 6  of  the  transcript. 

7.  From  the  foregoing,  two  facts  are  apparent,  (1)  Mr. 
Scouten  has  a  “bone  to  pick77  with  Mr.  Horvitz  personally 
and  (2)  The  Mansfield  Journal  will  carry  his  advertising. 

8.  Further,  concerning  Mr.  Scouten  7s  attitude  toward  the 
Mansfield  Journal,  the  testimony  of  Mr.  S.  A.  Horvitz  in¬ 
dicates  difficulty  with  Mr.  Scouten  over  a  period  of  years, 
as  follows : 

“.  .  .  every  solicitor  that  we  sent  there,  he  (Scouten) 
didn7t  like.  He  didn’t  like  his  position,  that  is,  the 
location  of  his  ads  in  the  paper;  he  didn’t  like  the 
makeup.  In  fact,  he  didn’t  like  the  paper.77  (T-654.) 
“I  (Mr.  S.  A.  Horvitz)  went  over  to  his  ( Scouten 7s) 
store.  I  spent  about  an  hour  or  an  hour  and  a  half 
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with  him.  He  told  me  everything  that  was  wrong  with 
the  Mansfield  News  Journal  and  its  organization;  that 
we  didn’t  have  a  decent  man  in  the  advertising  depart¬ 
ment.”  (T-654.) 

“ I  went  up  there  (to  Scouten ’s  store)  and  he  told  me 
that  Howard  Chernoff,  the  advertising  manager,  was 
worse  than  the  solicitor  we  sent  to  him,  and  that  the 
paper  was  no  good  in  any  way,  shape  or  form,  and  we 
1626  were  getting  out  a  poor  newspaper.  He  didn’t  like 
our  editorial  policy  or  anything  about  the  news 
paper.”  (T-655.) 

“He  (Scouten)  said,  ‘It  looks  like  you  (Mr.  Horvitz) 
never  will  be  able  to  please  me.’  ”  (T-655  &  T-689.) 

9.  Surely  it  would  be  pure  redundance  to  further  show 
that  Mr.  Scouten ’s  personal  prejudice  against  Mr.  S.  A. 
Horvitz  and  the  Mansfield  Journal  renders  his  testimony 
absolutely  worthless  and  therefore  it  should  be  given  no 
consideration  whatsoever. 

10.  The  testimony  of  Ray  V.  Morgan  of  Morgan  Cleaners 
and  Furriers  appears  on  Page  484  through  Page  497  of  the 
transcript.  The  testimony  of  Mr.  S.  A.  Horvitz  in  rebuttal 
to  Mr.  Morgan’s  testimony  is  found  on  Pages  656  and  659. 

11.  By  comparing  the  testimony  contained  in  the  above 
respective  sections  of  the  transcript  three  facts  about  Mr. 
Morgan’s  credibility  as  a  witness  against  the  Mansfield 
Journal  Company  become  apparent: 

(1)  He  was  totally  in  error  and  confused  as  to  the  rates 
for  advertising  he  had  or  he  would  have  to  pay. 
(T-488,  656,  657  and  Mansfield  Exhibit  No.  5). 

(2)  He  was  encouraged  to  take  an  adverse  stand  against 
the  Mansfield  Journal  by  Mr.  O’Hara,  the  manager 
of  Station  WMAN  (T-495). 

(3)  Mr.  0  ’Hara  the  manager  of  WMAN  kept  Mr.  Morgan 
advised  as  to  the  time  and  place  of  the  hearing  to 
make  sure  that  he  would  appear  to  testify  against 
the  Mansfield  Journal.  (T-495.) 
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12.  No  weight  whatever  should  be  given  to  the  testimony 
of  a  man  who  was  so  obviously  allied  with  the  manager  of 
WMAN  and  whose  appearance  as  the  result  of  solicitations 
by  the  WMAN  manager.  Further,  his  testimony  relative 
to  advertising  rates  is  worthless  because  he  did  not  even 
know  the  rates  involved. 

13.  Aaron  J.  Goldsmith  testified  against  the  Mansfield 
Journal.  His  testimony,  in  substance,  was  that  he  formerly 
advertised  in  the  Journal;  his  ad  was  not  published  in  the 
“set  location”  which,  he  stated,  he  was  supposed  to  have; 
there  had  never  been  a  question  of  his  credit.  (T-504 
through  513.) 

14.  The  difficulties  between  Mr.  Goldsmith  and  the  Mans¬ 
field  Journal  arose  because  of  Mr.  Goldsmith’s  failure  to 

meet  his  financial  obligation,  as  clearly  indicated  by 
1627  the  testimony  of  Mr.  S.  A.  Horvitz  as  follows : 

“Aaron  Goldsmith  was  another  account  that  owed 
us  a  lot  of  money  and  continued  to  owe  us  a  lot  of  money 
— in  fact,  I  think  the  account  was  about  three  to  five 
thousand  dollars  in  arreas.”  (T-661.) 

“He  (Mr.  Goldsmith)  came  up  to  the  office  and  com¬ 
plained  bitterly  about  our  auditor,  Mr.  Martin,  because 
he  said  he  had  the  nerve  to  come  to  his  store  and  ask 
him  for  payment  on  the  old  account,  and  that  he  was 
not  going  to  stand  f  or  it.  ’  ’  ( T-662. ) 

“Sometime  after  that,  Aaron  Goldsmith  again  got  in 
touch  with  me,  and  he  said  that  John  Graham  was 
hounding  him  for  the  money,  and  he  wasn’t  going  to 
stand  for  it.” 

“I  said,  there  is  one  good  way  to  get  around  it,  and  that 
is  to  pay  the  account.”  (T-662.) 

“And  he  said  he  would  pay  it  when  he  got  damn  good 
and  ready.”  (T-662  through  663.) 

“He  (Goldsmith)  at  that  time  was  on  the  radio  and 
had  been  on  the  radio  for  quite  some  time.” 

“I  asked  him  whether  he  was  paying  his  bills  to  the 
radio  station  and  he  said  he  was.  ” 
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“I  (Horvitz)  said,  ‘If  you  can  afford  to  pay  them  their 
bills,  you  can  afford  to  pay  us.  We  have  been  very 
lenient  with  you,  and  unless  you  do  pay  your  bills,  we 
will  not  carry  your  account  any  further. ’  ” 

“I  (Horvitz)  told  him  (Goldsmith),  ‘We  have  a  con¬ 
tract  with  you  that  we  will  live  up  to.’  ” 

“He  (Goldsmith)  said,  ‘To  hell  with  you  and  your  con¬ 
tract.’ (T-663.) 

1628  “He  (Goldsmith)  said,  ‘The  hell  with  you  and  your 
contract.’  ” 

“He  said,  ‘I  am  going  to  send  you  a  check,  and  I  don’t 
want  any  part  of  you  or  your  newspaper  any  more.’ 
He  said,  ‘I  never  did  like  it,  and  I  don’t  want  anything 
to  do  with  it.’  ”  (T-663.)  j 

15.  On  the  question  raised  by  Mr.  Goldsmith  that  his 
advertisement  did  not  appear  in  a  particular  place  in  the 
paper,  Mr.  S.  A.  Horvitz  stated,  in  substance,  that  they  do 
not  and  never  had  a  contract  guaranteeing  any  advertiser 
any  position.  (T-664.) 

16.  From  the  foregoing  excerpts  of  the  transcript  it  is  an 
uncontroverted  fact  that  any  differences  which  may  exist 
between  Mr.  Horvitz  and  Mr.  Goldsmith  apparently  find 
their  source  in  discussion  which  took  place  between  them 
over  matters  of  credit.  What  weight,  if  any,  should  be  given 
to  the  testimony  of  Mr.  Goldsmith,  should  only  be  considered 
in  the  light  of  his  personal  differences  with  Mr.  Horvitz  and 
can  in  no  way  be  construed  to  the  detriment  of  these  appli¬ 
cants. 

17.  The  Commission’s  close  attention  is  respectfully  in¬ 
vited  to  all  of  the  testimony  concerning  Mr.  Harry  L.  Morris 
of  Rogers  &  Company ,  jewelers,  because  here  is  an  instance 
where  the  company  was  saved  from  bankruptcy  by  Mr.  S. 
A.  Horvitz  and  the  cooperation  of  the  Mansfield  Journal  and 
yet  Mr.  Morris  sees  fit  to  testify  against  this  applicant  at 
both  the  AM  and  the  FM  hearings. 

18.  The  substance  of  the  testimony  of  Mr.  Morris  at  the 
AM  hearing  was  that  he  was  an  advertiser  in  the  Mansfield 
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Journal  and  that  his  contract  was  cancelled  and  further 
that  the  cancellation  of  the  contract  was  entirely  without 
reason  or  cause. 

Mr.  Morris  was  asked  by  the  Commision  attorney. 

“Did  the  notice  give  the  reason  why  the  contract  was 
being  cancelled  ? 1 7 

To  this  Mr.  Morris  replied,  “No,  I  don’t  think  so;  it  was 
just  cancelled.”  (T-517.) 

19.  Under  cross  examination,  Mr.  Morris  read  into  the 
record  the  following  letter  from  the  Mansfield  Journal  to 
Rogers  &  Company,  dated  October  21,  1941 : 

“With  reference  to  your  contract  with  the  Mansfield 
Journal  Company  covering  advertising  in  the  Mansfield 
Journal  for  one  year  to  September  19,  1941,  you  are 
hereby  notified  that  the  said  contract  is  cancelled  effec¬ 
tive  thirty  days  from  the  date  of  this  letter. 

1629  “You  are  and  have  been  indebted  to  us  for  a  large 
amount  of  money  covering  advertising  space  used, 
which  account  has  been  long  overdue  for  a  long  time. 

“Yours  very  truly, 

* 4  Mansfield  J  ouraal  ’ 7 

(T-525,  526,  647,  648,  649  and  Mansfield  Journal  Exhibit 
No.  21.) 

20.  Mr.  S.  A.  Horvitz  testified  with  great  particularity 
how  he  saved  Rogers  &  Company  from  bankruptcy  at  a 
time  when  all  of  the  Rogers  Company  creditors  were  press¬ 
ing  the  company  for  payment  and  when  at  the  same  time 
Rogers  Company  owed  the  Mansfield  Journal  in  the  neigh¬ 
borhood  of  $15,000.  Mr.  Horvitz  related  how  he  asked  the 
other  creditors  to  carry  on  without  throwing  the  company 
into  bankruptcy  because  he  was  not  going  to  press  the  com¬ 
pany  and  the  Journal  would  continue  to  carry  the  adver¬ 
tising.  (T-641,  642,  643,  and  644.) 

21.  Then,  Mr.  Morris,  whose  company  owes  its  very 
existence  today  to  the  help  it  received  from  Mr.  Horvitz, 
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again  at  the  FM  hearing  testified,  in  substance,  that  since 
the  AM  hearing,  Mr.  Horvitz  would"  take  him  back  as  an 
advertiser  of  the  Mansfield  Journal  if  he  were  to  exclusively 
advertise  in  the  paper.  (FMT-465  to  469.) 

Mr.  Horvitz  testified  that  Mr.  Morris  did  come  to  him — 

“He  (Mr.  Morris)  talked  about  advertising  at  the  pres¬ 
ent  time,  and  I  told  him  that  at  the  present  time,  du$ 
to  our  newsprint  situation,  we  could  not  take  on  any 
new  commitments.  j 

“No  question  of  exclusive  advertising  was  discussed. 
“I  (Mr.  Horvitz)  told  him  (Mr.  Morris)  before  he 
could  come  into  the  newspaper  he  would  have  to  assure 
us  that  he  had  the  proper  credit  with  the  newspaper,  j 
“We  have  had  enough  trouble  with  your  company  on 
credit.”  (FMT-472-473),  (T-691.) 

22.  Another  factor  to  be  taken  into  consideration  when 
evaluating  the  testimony  of  Mr.  Morris  is  that,  at  the  FM 
hearing  Mr.  Morris  testified,  then  immediately  upon  the 
conclusion  of  his  testimony,  and  while  Mr.  Morris  was  pres¬ 
ent  in  the  hearing  room,  Mr.  S.  A.  Horvitz  was  recalled  to 
the  stand  for  the  specific  purpose  of  replying  to  this  testi¬ 
mony  by  Mr.  Morris  (FMT-470,  471).  Mr.  Horvitz,  as  has 
herein  been  shown,  absolutely  contradicted  the  testimony  of 
Mr.  Morris.  The  opportunity  was  then  available  to  Mr. 

Morris  to  make  any  statement  he  desired  in  contra- 
1630  diction  of  the  statements  made  by  Mr.  Horvitz  but, 
as  the  record  will  show,  he  did  not  in  any  way  attempt 
to  contradict  the  testimony  of  Mr.  Horvitz  that  because  of 
the  acute  shortage  of  newsprint  and  the  question  of  the 
credit  of  Mr.  Morris  and  his  company,  the  Mansfield  Journal 
Company  could  not  take  his  advertising  at  this  time.  (FMT- 
472,  473  and  476.) 

23.  With  such  a  preponderance  of  uncontroverted  testi¬ 
mony  including  a  law  suit  instituted  in  the  courts  of  Rich¬ 
land  County,  Ohio  (T-650)  all  of  which  without  doubt  in¬ 
dicates  that  the  motivating  cause  which  prompts  Mr.  Morris 
to  oppose  Mr.  Horvitz  stems  from  past  disputes  over  credit. 
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Thus,  it  can  be  seen  that  the  testimony  of  Mr.  Morris  is  en¬ 
tirely  without  evidential  value. 

24.  In  the  Proposed  Decision,  Paragraph  16,  Pages  8  and 
9,  the  Commission  refers  to  the  testimony  of  Robert  A. 
Walsh  and  that  he  complained  of  the  “newspaper’s  policy 
in  harassing  merchants  to  participate  in  War  Bond  Ad¬ 
vertising.’ ’  This  statement  in  the  Proposed  Decision  is 
entirely  without  supporting  evidence  in  the  record  of  this 
case  and  the  testimony  of  Mr.  Walsh  does  not  support  such 
a  finding  of  fact  by  the  Commission.  (T-469-478.) 

25.  The  fact  should  not  be  overlooked  that  Station 
WMAN  was  a  customer  of  Mr.  Walsh’s  sound  equipment 
business  (T-480)  and  his  testimony  indicates  that  he  is 
favorable  to  WMAN  and  prejudiced  against  the  Mansfield 
Journal.  Further,  his  testimony  and  cross  examination 
thereof  shows  that  he  was  very  much  mistaken  concerning 
the  publication  of  certain  pictures  of  sound  equipment, 
clearly  showing  his  name.  (T-469,  474,  475,  480,  482  and 
483.) 

26.  The  complete  absence  of  facts  and  the  obvious  in¬ 
consistencies  of  the  testimony  of  Mr.  Walsh  coupled  with  his 
apparent  personal  prejudices  strips  his  testimony  of  what 
weight  in  evidence  it  could  possibly  possess.  In  fact ,  when 
one  reads  his  testimony,  one  wonders  why  he  testified,  there 
being  absolutely  no  apparent  value  to  his  statements. 

27.  Mr.  R.  B.  Gardner,  in  his  testimony  frankly  admits 
that  his  protest  against  the  Mansfield  Journal  does  not  con¬ 
cern  any  question  of  contract  as  between  newspaper  and  the 
radio  station  (T-533,  534). 

28.  Back  in  1930  Mr.  Horvitz  and  Mr.  Hoiles  were  com¬ 
petitors  in  Mansfield.  Mr.  Gardner  stated,  “  .  .  .of  course, 
Mr.  Hoiles  was  a  good  customer  of  mine ;  I  sold  him  auto¬ 
mobiles,  and  because  of  one  thing  or  another  at  that  time 
I  rather  took  sides  in  a  little  tilt  going  on  in  the  community 

between  the  owner  of  the  then  Journal  and  the  then 
1631  News.”  (T-530.)  “I  was  definitely  on  the  other  side 
of  the  fence  with  Mr.  Hoiles.”  (T-535.) 
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29.  The  Mansfield  Journal  and  Station  WMAN  are  pres¬ 
ently  in  competition  with  one  another  in  Mansfield.  Mr. 
Gardner  clearly  states  his  position  as  between  the  news¬ 
paper  and  radio  station  when  he  says,  “Of  course,  I  was 
a  booster  for  the  station.  Whether  I  worked  for  the  original 
licensee  or  not  I  don’t  know,  but  I  rather  think  I  did,  and, 
of  course,  it  was  very  shortly  after  that  I  began  to  operate 
as  one  of  the  first  advertisers,  and  I  ran  my  own  15  minute 
news  program,  and  from  then  on  I  had  very  nice  treatment 
from  the  Mansfield  News.”  (T-532.) 

30.  The  testimony  of  Mr.  S.  A.  Horvitz  coincides  with 
that  of  Mr.  Gardner,  in  that,  Mr.  Gardner  when  solicited  for 
advertising  by  agents  of  the  newspaper,  on  three  or  four 
occasions,  instructed  “Them  never  to  come  into  his  place  of 
business.”  (T-644-665.) 

31.  Obviously  Mr.  Gardner  was  definitely  opinionated 
against  Mr.  Horvitz  and  the  Mansfield  Journal,  therefore, 
based  upon  the  record,  his  testimony  should  not  be  given 
consideration  and  if  considered  at  all  should  be  weighed  in 
the  light  of  his  own  clearly  stated  personal  prejudices. 

32.  Mr.  Carl  Kindt ,  a  time  salesman  for  WMAN,  took 
the  stand  against  the  Mansfield  Journal.  Mr.  Kindt  being 
an  employee  of  a  competitor  of  the  Mansfield  Journal,  it  is 
a  foregone  conclusion  that  he  is  antagonistic  to  anything  the 
newspaper  would  propose,  especially  the  operation  of  a 
radio  station  in  competition  with  WMAN.  A  great  deal  of 
Mr.  Kindt’s  testimony  consisted  of  mentioning  the  names 
of  persons  whom  he  thought  would  be  good  witnesses 
against  the  Mansfield  Journal  and  whom  he  or  others  at 
WMAN  had  apparently  pursuaded  to  testify. 

33.  The  Ideal  Bakery  was  mentioned  by  Mr.  Kindt  as 
no  longer  advertising  in  the  Mansfield  Journal  because  it 
used  radio  time  over  WMAN  (T-452-454.) 

34.  The  following  is  the  testimony  of  Mr.  S.  A.  Horvitz 
concerning  the  Ideal  Bakery: 

“Ideal  Bakery  had  been  an  advertiser  in  the  Mansfield 
News  Journal  for  some  time.  Practically  during  the 
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entire  life  of  their  account  with  our  paper,  we  had 
trouble  with  them  on  account  of  their  credit,  non-pay¬ 
ment  of  bills  .  .  .  Finally,  we  told  them  that  they  would 
just  have  to  pay  their  hills,  otherwise  we  would  have  to 
discontinue  their  credit.”  (T-640.) 

1632  “We  asked  them  (Ideal  Bakery)  to  either  pay  their 
bill  or  leave  the  paper  after  their  contract  expired. 
After  that,  we  made  a  settlement  with  them  on  the  ac- 

I 

count,  and  they  paid  a  part  of  it  in  complete  settlement. 
From  that  time  on,  we  would  not  carry  any  more  of 
their  advertising.’ 7  (T-641.) 

35.  From  the  foregoing  and  the  record  of  Mr.  Kindt’s 
testimony  it  can  be  clearly  seen  that  his  statements  should  be 
considered  as  completely  devoid  of  evidential  weight. 

And  now  let  us  look  at  the  testimony  of  Mr.  John  M. 
O’Hara,  the  Vice-President,  Assistant  Treasurer,  Director 
and  General  Manager  of  Station  WMAN. 

At  the  outset,  Mr.  O’Hara  admits  he  is  testifying  on 
behalf  of  Station  WMAN.  (T-541.) 

Mr.  O’Hara’s  testimony  against  the  Mansfield  Journal 
appears  on  Pages  540  through  554  of  the  transcript  and  the 
testimony  of  Mr.  Horvitz  in  rebuttal  of  the  statements  by 
Mr.  O’Hara  is  found  on  Pages  667  through  675. 

36.  Concerning  Mr.  O’Hara’s  testimony,  exception  is  re¬ 
spectfully  taken  to  the  Commission’s  Findings  of  Fact  con¬ 
cerning  the  Mansfield  Journal  Company,  the  last  sentence 
of  Paragraph  17,  Page  9  of  this  Proposed  Decision,  which  is, 
as  follows : 

“Applicant  attempted  to  impeach  O’Hara  by  refuting 
his  testimony  as  to  the  nature  of  the  position  which  he 
held  with  the  newspaper  but  did  not  refute  his  testimony 
as  to  his  conversations  with  S.  A.  Horvitz  relative  to 
opposing  Station  WMAN.” 

i 

37.  The  above  finding  is  contrary  to  the  record  of  this 
case. 
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38.  The  above  finding  refers  to  two  statements  of  O’Hara, 
let  us  look  at  the  record  regarding  the  first — 

O’Hara  stated,  “I  was  employed  as  Advertising  Man¬ 
ager.”  (T-541.) 

Mr.  S.  A.  Horvitz  stated,  “He  (O’Hara)  was  in  the 
Classified  Department.  He  was  never  Advertising 
Manager  .  .  .  Never  at  any  time  during  his  entire  time 
with  the  paper  was  he  Advertising  Manager.”  (T-668.) 

39.  Now  let  us  examine  the  record  concerning  the  latter 
part  of  the  above  quoted  finding.  Mr.  O’Hara  testified,  in 
substance,  that  Mr.  Horvitz  and  others  at  the  Mansfield 

7  .  i 

Journal  discussed  a  procedure  to  have  the  merchants  write 
letters  to  the  Commission  asking  the  Commission  to  deny 
the  original  application  of  WMAN.  (T-542.) 

1633  40.  The  record  is  here  quoted  to  show  the  uncon¬ 

tradicted  testimony  of  Mr.  S.  A.  Horvitz : 

“Q.  Now,  regarding  ceretain  testimony  indicating  that 
at  the  time  the  present  local  station  applied  for  license,  and 
the  allegation  that  certain  letters  were  written  to  the  Com¬ 
mission  regarding  he  application  of  that  station,  did  either 
you  or  the  Mansfield  Journal  Company  have  anything  to  do 
with  those  letters  ? 

“Mr.  S.  A.  Horvitz:  “7  never  heard  of  any  letters  being 
written  by  any  merchants.  We  never  requested  any  mer¬ 
chants  to  write  any  letters,  and  I  donft  know  that  any  letters 
were  ever  forwarded  to  the  Federal  Communications  Com¬ 
mission  by  the  merchants.  (Emphasis  Supplied.) 

Mr.  Koteen.  That  is  not  responsive  to  the  question.  He 
asked  you  whether  you  or  the  Mansfield  Journal  Company 
have  ever  written  a  letter. 

“Mr.  S.  A.  Horvitz.  We  never  wrote  a  letter  about  it. 
We  never  asked  anybody  to  write  a  letter.  (Emphasis  sup¬ 
plied.)  ! 

“The  Presiding  Officer.  You  stated  that  you  knew  noth¬ 
ing  about  any  of  these  letters.  Didn ’t  you  testify  previously 
in  your  direct  testimony  that  you  knew  about  letters  from 
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the  Chamber  of  Commerce  that  were  sent  to  the  Commis¬ 
sion? 

“Mr.  S.  A.  Horvitz.  I  testified  that  I  knew  the  Chamber 
of  Commerce  had  sent  a  letter,  the  Retail  Merchants  Asso¬ 
ciation  had  sent  a  letter,  bnt  Mr.  O’Hara  testified  that  he 
sat  in  the  office  when  I  gave  instructions  to  go  out  to  the 
individual  merchants  to  send  letters  to  the  Federal  Com¬ 
munications  Commission  protesting  against  the  granting 
of  a  license. 

“The  Presiding  Officer.  Did  you  or  anyone  connected 
with  your  organization  take  any  part  in  arranging  for  let¬ 
ters  to  he  sent  by  the  Chamber  of  Commerce  or  the  Mer¬ 
chants  Association f 

“Mr.  S.  A.  Horvitz.  “Definitely  not.  We  had  nothing  to 
do  with  it  in  any  way ,  shape  or  form.”  (T-669,  670.)  (Em¬ 
phasis  Supplied.) 

41.  Here  we  have  a  situation  where  Mr.  O’Hara  was  em¬ 
ployed  by  Mr.  Horvitz  for  over  nine  years  (T-541),  Mr. 

O’Hara  leaves  Mansfield  for  a  short  time  and  then 
1634  returns  as  the  General  Manager  of  WMAN.  Such  a 
move  as  this  by  Mr.  0  ’Hara  is  obviously  not  going  to 
promote  good  fellowship  between  himself  and  Mr.  Horvitz 
while  the  two  organizations  which  they  represent  are  and 
always  have  been  competing  for  advertising  in  Mansfield. 

42.  As  far  as  Mr.  0  ’Hara  is  concerned  any  statement  he 
would  make  on  the  subject  of  Mansfield  Journal  v.  WMAN 
could  not  but  be  colored  by  his  own  instinctive  personal  de¬ 
sire  to  defend  that  which  is  his  and  oppose  that  which  may 
have  adverse  interests  to  his  own.  In  all  probability  there 
is  no  other  person  who  could  be  more  biased ,  more  preju- 
dicedy  more  partisan  or  more  antagonistic  to  the  Mansfield 
Journal  than  Mr.  O'Hara.  “Man  first  acts  for  his  own 
benefit,”  this  is  manifest  from  Mr. O’Hara’s  testimony  and 
his  organization  of  the  opposition  to  the  application  of  the 
Mansfield  Journal. 

43.  The  last  witness  to  testify  concerning  the  Mansfield 
Journal  and  advertising  was  Mr.  Stuart  A.  Falk  of  the 
Philco  Corporation.  The  record  will  show  (FMT-536  to 
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543)  that  the  only  substantial  evidence  contributed  by  him 
was  that  he  discussed  an  advertising  program  with  Mr. 
Horvitz  and  was  told  that  because  of  the  acute  shortage  of 
newsprint  the  Mansfield  Journal  could  not  take  any  addi¬ 
tional  advertisers  (FMT-537,  543).  This  is  substantiated 
by  the  testimony  of  Mr.  S.  A.  Horvitz  (FMT-543  to  545). 

44.  The  only  substantiation  of  the  Commission’s  Finding 
of  Fact  concerning  Mr.  Stuart  A.  Falk  and  his  purported 
testimony  concerning  the  Mansfield  Journal  advertising 
policy  is  based  upon  objectionable  insinuations  and  con¬ 
clusions  and  not  based  upon  substantial  evidence.  There¬ 
fore,  this  part  of  the  Findings  regarding  the  testimony  of 
Mr.  Falk  is  arbitrary  and  capricious  (Proposed  Decision, 
Paragraph  30,  Page  13,  FMT-536  to  543). 

45.  Another  factor  to  be  taken  into  consideration  by  the 
Commission  when  weighing  the  testimony  of  the  aforemen¬ 
tioned  witnesses  who  attempted  to  discredit  the  Mansfield 
Journal  Company  as  an  applicant,  is  that  each  of  these  wit¬ 
nesses  heard  of  his  particular  .testimony  contradicted  and 
yet  not  one  of  them  returned  to  the  stand  to  testify  in  re¬ 
buttal.  It  is  only  reasonable  to  Assume  that  if  a  man  makes 
a  statement  and  if  that  statement  is  true,  he  will  defend 
that  which  he  has  said  when  he  is  contradicted.  The  record 
of  this  case  shows  that  not  a  single  one  of  these  witnesses 
returned  to  the  stand  to  defend  his  own  statements. 

46.  Succintly  stated ,  the  bulk  of  the  testimony  at  both 
the  AM  and  the  FM  hearing  introduced  in  an  attempt  to 

discredit  the  Mansfield  Journal  comes  from  two 
1635  sources.  (1)  Antagonistic  persons  and  disgruntled 
merchants  who  failed  to  meet  the  financial  obligations 
which  they  owed  to  the  Mansfield  Journal,  and  (2)  the  cam¬ 
paign  conducted  by  Station  WMAN  to  prevent  the  estab¬ 
lishment  of  a  second  radio  station  to  serve  the  people  of  the 
Mansfield  Community. 

47.  It  is  indeed  remarkable  for  a  business  organization 
which  has  been  doing  the  volume  of  business  as  that  done  by 
the  Mansfield  Journal  since  1930  and  having  thousands  of 
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contracts  for  advertising,  the  record  is  highly  commendable 
that  they  should  have  difficulty  with  so  few  persons.  At  the 
time  of  this  hearing,  the  Mansfield  Journal  had  250  local 
display  contracts,  249  local  classified  contracts,  132  national 
advertising  contracts,  and  thousands  of  transient  classified 
advertisers.  (T-675.)  With  such  a  volume  of  business  as 
that  which  has  been  done  by  the  Mansfield  Journal  Com¬ 
pany,  and  with  so  few  people  who  here  complain,  the  man¬ 
agement  policies  of  this  applicant  are  apparently  pleasing 
the  vast  majority  of  persons  with  whom  they  do  business. 
This  fact  is  further  emphasized  by  the  testimony  of  those 
witnesses  in  this  record  who  attested  to  the  excellent  reputa¬ 
tion  of  the  Mansfield  Journal  Company  in  its  dealings  with 
the  people  of  Mansfield. 

48.  Weighing  the  testimony  of  each  individual  witness 
against  that  introduced  in  rebuttal  and  in  the  light  of  the 
personal  prejudices  and  desires  of  each  witness,  it  becomes 
blaringly  apparent  that  no  substantial  evidence  was  in¬ 
troduced  in  support  of  the  above  findings  or  conclusions. 

49.  The  unsupported  personal  opinion  of  an  adverse  busi¬ 
ness  competitor  cannot  be  considered  as  substantial  evi¬ 
dence.  The  naked  prejudices  of  an  individual  expressed  for 
the  purpose  of  continuing  a  quarrel  of  many  years  standing 
cannot  be  considered  as  substantial  evidence.  The  empty 
expressed  bitterness  of  a  disgruntled  and  uninformed  per¬ 
son  cannot  be  considered  as  substantial  evidence.  The  un¬ 
substantiated  wails  of  those  who  failed  to  meet  their  finan¬ 
cial  obligations  cannot  be  considered  as  substantial  evidence. 

50.  In  this  Proposed  Decision  the  Commission  has  “gone 
out  of  its  way”  to  discriminate  against  these  applicants 
in  a  highly  prejudicial  manner.  The  mention  of  a  suspicion, 
the  most  meager  scintilla,  the  slightest  insinuation  and  the 
vaguest  hint  of  a  derogatory  nature  has  been  magnified  and 
without  regard  to  source  they  have  been  given  weighty  con¬ 
sideration  in  preference  to  over  substantial  evidence  to  the 

contrary. 

1636  51.  “  Substantial  evidence  is  more  than  a  scintilla 

and  must  do  more  than  create  a  suspicion  of  the 
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existence  of  the  fact  to  be  established.  It  means  such 
relevant  evidence  as  a  reasonable  mind  might  accept  as 
adequate  to  support  a  conclusion.”  (NLRB  v.  Columbian 
Enameling  &  Stamping  Co.,  306  U.S.  292,  59  S.Ct.  501.) 

52.  Measuring  the  testimony  of  the  witnesses  here  con¬ 
sidered  by  the  yard-stick  of  the  above  decision  this  conclu¬ 
sion  of  the  Commission  is  not  supported  by  substantial  evi¬ 
dence. 

53.  Therefore,  findings  of  fact  and  conclusions  not  based 

upon  substantial  evidence  are  arbitrary  and  capricious. 
(SaginaW  Broadcasting  Co.  v.  F.C.C.,  96  Fed.  2nd,  68  App. 
D.C.  282.)  j 

Exception  No.  X 

1.  Exception  is  respectfully  taken  to  the  summary  man¬ 
ner  in  which  the  Commission  treated  the  public  service  ac¬ 
complishments  of  these  applicants .  (Findings,  Paragraphs 
14,  21;  Conclusions,  Paragraphs  3,  4.) 

2.  The  Commission  in  its  Proposed  Decision  went  to 
great  lengths  to  indicate  that  which  might  be  considered 
derogatory  concerning  these  applicants  but  apparently  gave 
hardly  any  consideration  to  the  evidence  in  the  record  show¬ 
ing  what  these  applicants  have  done  for  the  good  of  their 
respective  communities  and  to  the  evidence  showing  the 
reputation  they  enjoy.  To  this,  exception  is  taken. 

3.  The  past  performance  of  public  service,  the  reputa¬ 
tions  and  the  proposals  of  these  applicants  which  have  been 
ignored  are  as  follows : 

4.  Since  1930  the  Mansfield  applicant  has  performed, 
supported  and  fostered  many  public  service  activities,  some 
of  which  are  as  follows: 

(1)  The  establishment  and  promotion  of  an  airport  for 

the  City  of  Mansfield.  ! 

(2)  The  support  of  bond  issues  to  build  new  schools  and 
a  sanitorium  for  the  people  of  Mansfield. 

(3)  Over  a  period  of  years  the  Mansfield  Journal  has 
fought  for  low  utility  rates  for  the  people  of  Mans- 
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field.  (In  order  not  to  burden  the  record  here,  the  at¬ 
tention  of  the  Commission  is  respectfully  directed  to 
this  highly  meritorious  public  service  which  has 
saved  the  people  of  Mansfield  many  thousands  of 
1637  dollars,  the  details  of  which  are  contained  in  Mans¬ 
field  Journal  Exhibit  No.  3,  Pages  3,  4  and  5.) 

(4)  The  Mansfield  Journal’s  support  of  reform  and  law 
enforcement  through  exposing  of  racketeers,  gam¬ 
blers,  obtaining  a  larger  police  force,  remodeling  of 
the  jail,  etc. 

(5)  Support  of  all  War  Bond  Drives. 

(6)  Support  of  all  Red  Cross  Campaigns. 

(7)  Support  of  each  year’s  Community  Fund  Drive. 

(8)  Assistance  to  the  Mansfield  public  health  programs. 

(9)  Active  crusades  for  better  recreational  facilities. 

(10)  Campaigned  against  Juvenile  delinquency.  / 

(See  Mansfield  Journal  Exhibit  No.  3  and  T-217  to 

222.) 

5.  As  an  excellent  example  of  the  Mansfield  Journal’s 
public  service  activities,  in  the  early  thirties  a  group  of 
racketeers  were  operating  from  Mansfield.  The  Mansfield 
Journal  conducted  such  a  strenuous  campaign  against  these 
racketeers  that  on  two  occasions  the  Mansfield  Journal 
building  was  bombed.  (T-216,  217,  290,  291.) 

6.  The  reputation  of  the  Mansfield  Journal  may  be 
judged  from  the  following  uncontradicted  evidence  intro¬ 
duced  by  the  following  witnesses : 

Mr.  E .  R.  Allen ,  Director  of  the  Mansfield  Veterans  In¬ 
formation  Center. 

Q.  “Since  you  have  been  a  life  long  resident  of  the  Com¬ 
munity  of  Mansfield,  can  you  tell  us  what  is  the  reputation 
of  the  Mansfield  Journal  in  this  community  as  to  its  public 
service  to  this  community?”  A.  “It’s  very  good.  It’s 
of  the  highest.  ’  ’  ( T-369. ) 
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Reverend  Albert  L.  Linder,  Park  Avenue  Baptist  Church, 
Mansfield,  Ohio. 

Q.  “  Having  been  here  over  five  years  and  having  been  ; 
with  one  of  the  religions  organizations  of  this  community, 
from  your  knowledge,  what  is  the  reputation  of  the  Mans¬ 
field  News- Journal  with  respect  to  the  public  service  activi-  j 
ties  of  this  community ? ’ ’  A.  “Well,  I  think  it  is  very  j 
good.  I’ve  always  found  that  so.  That  is  my  own  personal  j 
opinion,  and  I  imagine  it  is  the  general  reaction.  I  i 
1638  like  the  paper,  and  I  compare  it  with  other  news-  ' 
papers  in  other  cities.”  (T-389,  390.) 

Reverend  Bernard  M.  Schneider,  Grace  Brethren  Church, 
Mansfield,  Ohio 

i 

Q.  “Of  your  own  personal  knowledge,  what  is  the  repu- 1 
tation  of  the  Mansfield  Journal  Company  with  respect  to 
its  public  service  activities?”  A.  “As  far  as  I  know,  it  is; 
of  the  very  best.”  (T-393.)  j 

j 

Miss  Lois  MacKeller,  Mansfield  Public  Librarian .  ♦ 

•  i  • 

Q.  “You  have  lived  in  Mansfield,  I  understand,  for  about . 
15  years;  what  do  you  know  as  to  the  reputation  of  the 
Mansfield  Journal  Company  as  an  organization  concerning 
its  public  service  activities  to  the  people  of  this  commun-i 
ity?”  A.  “I  should  say  it  is  good.  It  has  been  excellent: 
in  relation  to  the  library  and  all  things  that  have  to  do  with 
promoting  the  library  in  the  community.  That’s  the  thing 
I  would  know  best,  and  its  general  reputation  with  the  pub¬ 
lic,  I  would  say  it  is  the  same.”  (T-397.) 

Mr.  W.  L.  Miller,  Superintendent  of  Mansfield  Public 
Schools. 

i 

i 

Q.  “What  do  you  understand  to  be  the  reputation  in  the 
Mansfield  Community  of  the  Mhnsfield  Journal  Company 
with  respect  to  its  public  service  activities  and  its  policies?’^ 
A.  “I  can  speak  only  from  the  schools’  viewpoint;  it  has 

i 

i 
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been  excellent,  and  I  think  likewise  for  the  community.” 
(T-402, 403.) 

Reverend  Andrew  J.  Payne,  Shiloh  Baptist  Church,  Mans¬ 
field,  Ohio. 

Q.  “From  your  knowledge,  what  is  the  reputation  of 
the  Mansfield  Journal  Company  in  this  community  with 
respect  to  its  public  service  activities  and  its  activities  of 
that  nature  in  this  community?”  A.  “They’re  fair.  I 
have  had  problems  at  different  times,  and  I  have  gone  to 
the  management  of  the  News- Journal,  and  all  of  them  have 
been  fairly  settled.  I  have  had  problems  with  my  people 
in  the  community.” 

1639  Q.  “Have  you  had  occasion  some  time  in  the  past 
to  talk  to  Mr.  S.  A.  Horvitz  about  certain  problems 
of  your  group  in  this  community?”  A.  “Peculiarly  so.” 

Q.  “And  what  was  Mr.  Horvitz ’s  attitude  and  coopera¬ 
tion  with  respect  to  your  problems  ?  ”  A.  “  May  I  state  the 
problems?” 

J.  “Yes,  if  you  wish.”  A.  “We  had  an  occasion  at 
one  time  when  in  the  News- Journal,  every  act  or  every  deed 
by  a  colored  person,  the  word,  ‘Negro’  would  come  out  in 
bold  type  and  I  went  to  Mr.  Graham  first  and  then  Mr. 
Graham  got  in  touch  with  Mr.  Horvitz,  and  we  had  a  con¬ 
ference  together.  And  from  that  time  until  now  we  wouldn  ’t 
know  whether  it  was  a  colored  person  from  the  news.  The 
word  ‘Negro’  has  not  been  used  in  the  news  of  the  paper.” 

Q.  “That  was  a  change  in  the  policy  of  that  paper  to¬ 
ward  your  group?”  A.  “Yes.” 

Q.  “You  requested  that  change?”  A.  “Yes.”  (T-412, 
413,  414.) 

Dr.  William  Wild,  Mansfield  Health  Commissioner. 

Q.  “From  your  own  knowledge,  what  is  the  reputation 
of  the  Mansfield  Journal  Company  in  the  Mansfield  com¬ 
munity  with  respect  to  its  public  service  policy  ?  ”  A.  “  Very 
good.  They  have  always  -cooperated  with  us  very  well.” 
(T-416.) 
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Mr.  Donald  E.  Kilpatrick ,  Chairman  of  the  Mansfield 
Social  Security  Committee.  j 

Q.  “In  your  30  odd  years  of  living  in  Mansfield  and  from 
that  tenure  of  time,  will  you  tell  us  of  your  own  knowledge 
the  reputation  of  the  Mansfield  Journal  Company  in  this 
city  for  its  public  service  activities ?’ ’  A.  “It  has  been 
very  good,  very  cooperative.”  (T-419-420.) 

1640  Mr.  John  G.  Routzon,  Manager  of  the  Mansfield 
Chamber  of  Commerce. 

Q.  “What  do  you  of  your  own  knowledge  know  to  be 
the  reputation  of  the  Mansfield  News- Journal  in  its  public 
service  policies  in  this  community?”  A.  “Very  coopera¬ 
tive.”  (T-427.)  | 

Mr.  Clarence  M.  Crafton,  Member,  Mansfield  Chamber  of 
Commerce,  Retail  Merchants  Association  and  local  Mans¬ 
field  Businessman. 

Q.  “Can  you  tell  us  what  the  reputation  of  the  Mans¬ 
field  News- Journal  as  an  organization  is  and  its  policies 
with  respect  to  the  public  service  of  this  community  among 
the  businessmen  of  the  Mansfield  community?”  A.  “Geh- 
erally  it’s  okay.  You  have  kicks  here  and  there  as  you  do 
in  every  organization.  Generally  speaking,  they’re  doing 
an  awful  good  job.”  (T-438.)  . 

7.  The  Mansfield  Journal  Company’s  attitude  towards 
labor  and  management  is  clearly  shown  as  impartial  because 
after  a  recent  steel  strike  in  Mansfield,  the  Labor  Union  and 
the  Company  both  wrote  letters  to  the  Mansfield  Journal 
Company  expressing  appreciation  for  the  manner  in  which 
the  paper  had  covered  the  strike  situation.  (T-221.) 

8.  The  coverage  of  this  steel  strike  was  done  so  im¬ 
partially  that  the  Mansfield  Journal  Company  was  ap¬ 
proached  by  the  CIO  Steel  Workers  to  see  if  the  Journal 
could  not  publish  or  cause  to  be  circulated  in  the  City  of 
Bucyrus,  a  paper  published  by  the  Journal  Company  so  that 
the  Labor  Union  there  would  receive  impartial  coverage  of 
its  strike  at  Bucyrus.  (T-220-221.) 
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9.  The  Mansfield  Journal  Company  employs  union  typog¬ 
raphers  and  pressmen  and  has  done  so  since  the  time  it 
was  first  organized.  It  carries  the  seal  of  the  union  on  the 
masthead  of  its  paper.  (T-221,  222  &  FMT-399.) 

10.  The  policies  of  the  Mansfield  Journal  Company  in 
the  operation  of  the  proposed  station  are  fully  set  forth  in 
Mansfield  Exhibit  No.  4  wherein  it  is  shown  the  intentions 
of  this  applicant  with  respect  to  education,  religion,  news, 
music,  civic  progress,  agriculture,  civic  clubs,  fraternal 
groups,  public  health,  public  safety,  smaller  communities 
around  Mansfield,  controversial  issues,  advertising,  etc. 

(Mansfield  Exhibit  No.  4  &  FM  Exhibit  No.  6.) 

1641  11.  The  testimony  in  the  record  shows  that  the 

Mansfield  Journal  Company  has  offered  the  facilities 
of  the  proposed  station  to  twelve  religious,  educational, 
charitable  and  other  public  service  organizations.  (T-367, 
386,  392,  396,  401,  411,  415,  419,  421,  432,  437,  440.) 

12.  In  the  interest  of  not  laboring  this  record  the  state¬ 
ment  is  here  made  that  substantially  the  same  type  of  testi¬ 
mony  is  contained  in  the  record  of  this  proceeding  and  the 
exhibits  introduced  by  the  Lorain  Journal  Company  of 
Lorain,  Ohio,  the  other  applicant  herein.  (See  testimony 
of  civic,  religious,  educational,  and  other  public  service 
leaders  of  Lorain,  Ohio,  begining  on  T-699, 704, 709, 712, 716, 
720,  725,  730,  735  and  Lorain  Journal  Exhibits  No.  1,  4,  8, 
11, 12, 13  &  14.) 

13.  It  is  clearly  shown  in  the  record  that  the  Mansfield 
Journal  is  an  independent  newspaper  and  in  the  words  of 
Mr.  S.  A.  Horvitz,  “The  editorial  policy  of  the  Mansfield 
Journal  Company  has  never  been  dominated,  controlled  or 
influenced  by  any  merchant,  manufacturer,  utility  company 
or  union,  or  anybody  else  in  the  City  of  Mansfield.  The 
newspaper  was  primarily  published  in  the  interest  of  the 
community  and  its  leadership.  It  started  that  way,  and  it 
still  continues  to  be  published  that  way.”  (T-216  &  FMT- 
393.) 
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14.  The  record  also  clearly  indicates  that  concerning  the 

Lorain  Journal,  “it  has  been  published  as  an  absolute  in-! 
dependent  newspaper;  its  editorial  policy  has  never  been 
controlled  or  influenced  by  any  merchants,  manufacturers 
or  unions.  We  have  tried  to  give  everybody  a  square  deal 
in  the  operation  of  the  paper;  we  have  tried  to  make  it  an 
interesting  and  instructive  newspaper;  we  have  tried  to 
protect  the  interests  of  the  public  on  each  and  every  occasion 
in  every  respect.”  (T-797.)  ! 

15.  The  stations  proposed  by  these  applicants  are  for  the 
purpose  of  operating  broadcast  stations  in  the  respective 
communities  to  improve  the  conditions  in  these  communL 
ties  by  programs  of  instruction  and  entertainment,  by  the 
development  of  local  talent,  by  making  broadcast  time  avail¬ 
able  to  the  religious  and  public  service  institutions  on  a 
sustaining  basis,  to  give  the  City  of  Lorain  a  station  which 
has  no  station  today  and  to  give  the  City  of  Mansfield  a 
“radio  station  which  is  honestly  conducted  and  will  serve 
the  community.”  (T-223,  806,  FMT-400.) 

16.  Is  it  reasonable  that  this  vast  preponderance  of  con¬ 
structive  and  favorable  evidence  concerning  these  appli¬ 
cants  should  be  disregarded  as  it  has  been  in  this 

1642  Proposed  Decision?  Is  it  not  an  infringement  upon 
the  rights  of  these  applicants  to  a  full  and  fair  hear¬ 
ing  that  only  the  testimony  which  purports  to  be  derogatory 
has  been  considered? 

17.  As  it  has  hereinbefore  been  shown,  the  testimony  bf 
the  witnesses  against  these  applicants  cannot  be  considered 
as  substantial  evidence  adequate  to  support  a  conclusion. 

18.  Let  us  look  at  the  above  cited  favorable  testimony 
concerning  these  applicants.  It  is  substantial  evidence  and 
uncontroverted.  It  meets  all  the  requirements  of  substan¬ 
tial  evidence  adequate  to  support  a  conclusion. 

19.  Yet  the  conclusions  of  this  Proposed  Decision  com¬ 
pletely  ignore  this  evidence.  It  has  been  held  that  finding 
of  fact  and  conclusions  not  based  upon  substantial  evidence 
are  arbitrary  and  capricious.  By  the  same  token,  findings 
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of  fact  and  conclusions  which  ignore  substantial  evidence 
are  arbitrary  and  capricious. 

20.  It  is  the  duty  of  this  Honorable  Commission  to  decide 
the  case  before  it  on  all  the  evidence.  The  Commission  is 
not  at  liberty  to  rely  on  part  of  the  evidence  to  support  its 
findings  and  put  aside  all  other  undisputed  evidence.  (Pe¬ 
ninsula  &  Occidental  Steamship  Company  v.  NLRB,  98 
Fed.  (2nd)  411.) 

21.  The  Conclusions,  in  this  respect,  in  this  Proposed 
Decision  are  not  supported  by  the  weight  of  the  substantial 
evidence  as  shown  by  the  record  of  this  proceeding  and  are 
therefore  arbitrary  and  capricious. 

Exception  No.  XI 

1.  Exception  is  respectfully  taken  to  that  part  of  the 
Conclusions,  Paragraph  4,  Page  16,  as  follows:  “ .  .  .  in 
fact,  the  newspaper  solicited  opposition  to  the  original  ap¬ 
plication  for  the  station 

2.  The  Mansfield  Journal  did  not  solicit  opposition  to  the 
original  application  of  Station  WMAN.  (T-248,  322,  347, 
669  and  670.) 

3.  The  weight  of  substantial  evidence  as  shown  by  the 
record  of  this  proceeding  does  not  support  this  conclusion, 
therefore,  it  is  arbitrary  and  capricious. 

1643  Exception  No.  XII 

1.  Exception  is  respectfully  taken  to  the  Findings  of 
Fact,  Paragraph  24,  of  this  Proposed  Decision  concerning 
the  relations  between  the  Lorain  Labor  Unions  and  the 
Lo  rain  J ou  rnal  C  ompany. 

2.  The  transcript  will  show  that  four  union  representa¬ 
tives  testified  in  the  Lorain  Journal  proceeding.  Three  of 
these  union  members  stated  certain  objections  to  the  Lorain 
Journal  Company.  These  objections  were  directed  toward 
the  manner  in  which  they  thought  the  Lorain  Journal  Com¬ 
pany  had  not  been  cooperating  with  Labor.-  From  the  testi¬ 
mony  as  it  is  reported  in  the  transcript  from  Page  739  to 
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and  including  page  773,  it  can  be  seen  that  the  objections  by 
these  union  members  to  the  Lorain  application  stemmed 
from  the  following  reasons : 

3.  On  the  matter  where  the  union  members  stated  the 
rates  charged  them  for  publication  of  certain  advertise¬ 
ments,  it  became  apparent  that  they  were  obviously  mistaken 
and  were  not  informed  as  to  the  details  of  these  transactions. 
As  a  matter  of  fact ,  the  record  shows  the  labor  organiza¬ 
tion  was  given  the  cheapest  possible  rate  by  the  Lorain 
Journal  Company  for  the  carrying  of  the  labor  advertise¬ 
ments ,  which  is  the  same  rate  given  to  church  and  civic  or¬ 
ganizations.  (T-820,  821.) 

4.  At  no  time  did  any  of  thes'e  labor  representatives, 
when  they  thought  the  paper  was  not  printing  what  it  should 
about  labor,  ever  go  to  the  executives  of  the  Lorain  Journal 
Company  and  they  admitted  that  part  of  the  difficulty,  if 
any  existed,  between  the  paper  and  the  union,  was  because 
of  a  misunderstanding  which  could  be  straightened  out 
very  easily  by  an  open  discusion  with  the  officers  of  the 
Lorain  Journal  Company.  (T-761,  762,  766.) 

5.  It  also  became  apparent  that  these  union  members  at 
Lorain  were  supporting  another  application  for  a  broadcast 
station  there  and  this  was  obviously  the  reason  they  were  ap¬ 
pearing  in  an  effort  to  prevent  the  granting  of  The  Lorain 
Journal  Company  application.  (T-750,  754,  755,  848.) 

6.  Concerning  the  relations  of  The  Lorain  Journal  with 
unions  in  general,  special  attention  is  respectfully  invited 
to  the  testimony  of  Mr.  Robert  E.  Smedley  as  it  appears  in 
the  transcript  from  Page  904  through  Page  932. 

7.  Mr.  Smedley  for  many  years  has  been  associated  with 
unions  in  various  capacities.  In  1939  Mr.  Smedley  was 
President  of  the  Lorain  County  Industrial  Union,  CIO.  In 

1938  he  was  vice-president  of  the  Labor  Non-Partisan 
1644  League.  In  1937  he  was  Chairman  of  the  Grievance 
Committee  of  USW-CIO  Local  No.  1104  at  Lorain. 
He  has  been  dealing  with  the  Lorain  Journal  Company 
and  members  of  its  organization  for  about  eight  years. 
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8.  On  Page  907  of  the  transcript,  Mr.  Smedley  was 
asked:  “Now,  as  a  union  representative  and  on  the  basis 
of  your  dealings  with  the  Lorain  Journal  over  these  eight 
years,  what  did  you  find  to  be  the  Lorain  Journal’s  attitude 
toward  labor?”  Mr.  Smedley ’s  answer  is  as  follows:  “They 
were  very  fair,  far  more  fair  than  some  of  our  representa¬ 
tives  in  the  CIO  steel  workers  union.” 

9.  Mr.  Smedley  as  a  CIO  representative  in  Lorain  for 
many  years  is  obviously,  compared  to  the  other  union  wit¬ 
nesses  who  spoke,  in  a  better  position  to  know  exactly  how 
the  Lorain  Journal  cooperated  with  and  assisted  labor  and 
labor  unions. 

10.  Mr.  Smedley  testified  that  his  reason  for  appearing 
at  ike  hearing  was  because  the  statements  made  by  the 
other  three  union  members  were  so  obviously  wrong  and 
that  “ the  entire  story  of  the  union  that  the  Journal  had  been 
unfair  to  us  was  untrue .”  (T-907.)  (Emphasis  Supplied.) 

11.  Mr.  Smedley  further  testified  that  the  editor  of  the 
Lorain  Journal  was  always  available  to  him,  always  co¬ 
operated  with  him  and  in  the  publication  of  the  union  ad¬ 
vertisements  assisted  him  in  the  preparation  of  the  copy.  It 
is  shown  by  Mr.  Smedley ’s  testimony  that  the  union  ad¬ 
vertisements  were  considerably  improved  by  suggestions 
and  changes  made  on  the  part  of  the  editor  of  the  paper, 
these  suggestions  and  changes  pertaining  to  the  rearrange¬ 
ment  of  words  and  the  correction  of  any  errors  that  were 
contained  in  the  copy. 

12.  By  reading  Mr.  Smedley ’s  testimony  it  is  indicated 
that  the  testimony  of  one  of  the  union  representatives,  who 
appeared  to  testify  against  the  Lorain  Journal  Company, 
should  be  completely  disregarded  because  of  his  reputation 
as  an  alcoholic.  The  union  itself  took  steps  to  prevent  this 
man  from  giving  stories  to  the  paper.  (T-912,  913.) 

13.  In  the  Commission’s  Proposed  Decision,  Paragraph 
24,  Page  12,  the  Commission  states,  concerning  Mr.  Smed¬ 
ley,  “That  he  supported  a  strike  of  the  American  News¬ 
paper  Guild  against  the  Lorain  Journal.”  The  Commission, 
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however,  fails  in  this  respect,  to  comment  on  all  of  the 
testimony  of  Mr.  Smedley  concerning  this  strike,  which 
is  as  follows : 

“The  Presiding  Officer:  Do  you  recall  that  Heywood 
Brown  who  was  then  President  of  the  Newspaper  Guilc|, 
as  I  recall  the  testimony,  was  on  the  picket  line  ip 
1645  front  of  the  Lorain  Journal? 

“Mr.  Smedley:  Yes,  I  think  that  was  one  of  the  rea¬ 
sons  my  sympathies  were  with  the  strikers.  I  know  I 
cancelled  my  newspaper  at  the  time. 

“Presiding  Officer:  Did  that  incident  in  any  way  af¬ 
fect  your  attitude  toward  the  Lorain  Journal,  as  a 
friend  of  labor?  1 

“Mr.  Smedley:  At  that  time  I  thought  the  Lorain 
Journal  was  unfair.  Now,  I  did  not  know  anything 
about  this  strike  except  that  I  was  always  in  favor  of 
the  people  who  were  on  strike.  That  was  my  sole 
knowledge  of  my  strike.  I  have  heard  various  stories, 
the  fact  that  Heywood  Brown  favored  the  strikers  also 
made  me  feel  that  the  Journal  was  unfair  at  that  time. 
“It  was  later ,  through  my  dealing  with  the  Journal 
and  its  editor,  Mr.  Meloy,  that  I  could  not  see  how 
they  could  have  been  unfair.  They  were  always  fair 
with  our  organization  after  it  had  gotten  started .” 
(T-927,  928.)  I 

14.  In  order  to  best  sum  up  the  entire  union  situation  re¬ 
garding  this  applicant,  the  transcript  itself  is  here  quoted: 

15.  Mr.  Smedley  is  asked  a  question:  “Now,  Mr.  Smed¬ 
ley,  as  a  union  man  for  years  and  as  a  representative  of 
labor,  what  is  your  personal  considered  opinion  of  the  Lo¬ 
rain  Journal  and  the  members  of  the  staff  whom- you  have 
met,  in  their  attitude  toward  labor  ?”  Mr.  Smedley  replied  as 
follows:  “I  would  say  it  is  my  considered  opinion  that  the 
Lorain  Journal  is  fair  and  in  the  past  has  lea/ned  over  back¬ 
wards  to  be  fair  to  organized  labor.yy  (T-915.)  (Emphasis 
Supplied.) 

| 
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16.  From  the  foregoing  it  can  be  seen  that  the  Commis¬ 
sion’s  Findings  of  Fact  in  this  respect  are  not  in  accord¬ 
ance  with  the  record  and  do  not  give  this  applicant  the  bene¬ 
fit  of  the  evidence  showing  that  it  did  cooperate  with  the 
unions  of  Lorain.  Therefore  the  Commission’s  findings 
are  arbitrary  and  capricious. 

Exception  No.  XIII 

1.  Exception  is  respectfully  taken  to  the  Findings  of 
Fact ,  Paragraph  31,  Page  13  with  respect  to  the  Mansfield 

Journal  Company  and  Findings  of  Fact ,  Paragraph 
1646  24,  Pages  11  and  12  with  respect  to  the  Lorain  Jour¬ 
nal  Company. 

2.  These  two  paragraphs  are  typical  of  the  general  dis¬ 
criminatory  tenor  of  this  entire  Proposed  Decision  against 
these  applicants. 

3.  By  reading  the  evidence  contained  in  the  record  of 
this  case  concerning  the  relationship  of  these  applicants 
with  the  labor  organizations  in  their  respective  cities  and 
the  editorial  policies  concerning  labor  and  then  reading 
these  two  paragraphs,  it  becomes  apparent  that  through  the 
method  of  expression  and  omission  of  the  consideration  of 
evidential  facts  that  an  unfavorable  light  has  been  pur¬ 
posely  cast  upon  these  applicants. 

4.  There  is  not  one  word  mentioned  in  this  Proposed  De¬ 
cision  to  indicate  that  both  of  these  applicants  are  today 
and  were  originally  employers  of  union  labor.  There  is  not 
one  word  therein  to  indicate  that  the  seal  of  the  union  ap¬ 
pears  on  the  masthead  of  every  issue  of  each  of  these  papers. 
(T-221,  222,  T-748,  T-805,  FMT-399.) 

5.  There  is  not  one  word  in  this  Proposed  Decision  to 
show  that  the  policy  of  the  Mansfield  Journal  Company 
with  respect  to  the  proposed  FM  station,  shall  be,  “The 
facilities  of  the  proposed  station  shall  be  available  to  all 
labor  organizations  and  groups.  The  staff  of  the  station  will 
also  be  available  to  assist  labor  organizations  in  the  prep¬ 
aration  of  public  service  programs.”  (Mansfield  Journal  FM 
Exhibit  No.  6.) 
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6.  There  is  not  one  word  in  this  Proposed  Decision  men¬ 
tioning  the  fact  that  one  of  the  labor  representatives  who 
testified  against  the  Mansfield  Journal  at  the  FM  hearing 
was,  prior  to  the  hearing,  interviewed  and  asked  that  his 
labor  organization  designate  a  member  to  serve  on  the 
Mansfield  Journal  Program  Advisory  Committee.  To  this 
request  the  labor  representative  stated,  in  substance,  that 
the  union  would  not  designate  anyone  at  that  time  but  if 
the  Mansfield  Journal  were  granted  a  license  the  union 
would  consider  one  of  their  members  to  serve  on  the  Pro¬ 
gram  Advisory  Committee.  (FMT-519  and  Mansfield  Jour¬ 


nal  FM  Exhibit  15.)  j 

7.  There  is  not  one  word  in  this  Proposed  Decision  to 
indicate  that  the  editorials  and  articles  from  the  Mansfield 
Journal  introduced  by  the  labor  representatives  were  in  no 
way  discriminatory  against  labor.  (FM  FCC  Exhibits 
Nos.  2,  3,  4,  5,  6  and  7.) 

8.  There  is  not  one  word  in  this  Proposed  Decision  stat¬ 
ing  that  the  established  editorial  policy  of  the  Mansfield 

Journal  and  the  Lorain  Journal  toward  labor  is  one 
1647  of  fairness  and  impartiality  as  shown  by  the  photo¬ 
static  copies  of  editorials  from  the  Journal  and  the 
record  of  this  proceeding.  (Mansfield  Journal  FM  Ex¬ 
hibits  No.  24,  25,  26,  27,  28,  T-828,  829,  836,  837  and  Lorain 
Exhibits  No.  1,  4,  8.)  | 

9.  There  is  not  one  word  in  this  Proposed  Decision  men¬ 
tioning  the  fact  that  Mr.  I.  Horvitz  had  talks  with  several 
of  the  officials  of  the  Lorain  CIO  Union  and  asked  them  to 
designate  one  of  their  members  to  serve  on  the  Lorain 
Journal  Program  Advisory  Committee.  The  Union  repre¬ 
sentatives  stated,  ‘‘They  couldn’t  give  any  definite  answer 
but  told  us  they  would  take  it  up  with  the  executive  board 
and  their  membership,  and  if  they  decided  they  would  waiit 
to  serve  on  the  committee,  they  would  give  us  the  name  df 
the  member  to  serve  on  it.”  Therefore,  the  recerd  clearly 
indicates  that  the  Lorain  Journal  Company  desires  to  have 
the  unions  represented,  has  interviewed  representatives 
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of  the  union  and  provisions  have  been  made  for  these  union 
representatives  on  the  Lorain  Program  Advisory  Commit¬ 
tee.  (T-862,  863,  and  Lorain  Journal  Exhibit  No.  12.) 

10.  Reliance  by  the  Commisison  on  prejudicial  opinions 
and  resolutions  is  erroneous  in  that  it  is  an  attempt  by  the 
Commission  to  find  some  form  of  evidence  on  which  to 
predicate  a  decision. 

11.  Upon  the  evidence  before  it,  the  Commisison  could 
not  directly  find  that  these  applicants  were  unfair  to  organ¬ 
ized  labor.  But  by  framing  its  findings  in  the  manner  shown 
by  these  two  paragraphs  these  applicants  are  damaged  by 
indirection  which  is  contrary  to  the  evidence  contained  in 
the  record. 

12.  Such  findings  are  not  based  upon  substantial  evi¬ 
dence  and  are  contrary  to  the  weight  of  substantial  evidence 
as  shown  by  the  record  of  this  case,  therefore,  they  are 
arbitrary  and  capricious. 

Exception  No.  XIV 

1.  Exception  is  taken  to  the  Commission’s  action  in  this 
matter  granting  the  FM  application  of  Richland,  Inc. 
(WMAN),  and  proposing  to  deny  the  FM  and  AM  applica¬ 
tions  of  the  Mansfield  Journal  and  the  AM  application  of 
the  Lorain  Journal. 

2.  The  official  records  of  the  Commisison  will  show  that : 

(1)  Certain  former  officers  of  Richland,  Inc.  (WMAN) 
“made  false  and  misleading  statements  and  rep¬ 
resentations  to  the  Commisison  in  stating  that 
there  was  a  corporation  in  existence  with  200  shares 

1648  of  stock  issued  and  subscribed  for  at  the  time  the 
original  application  for  a  construction  permit  was 
made  on  April  27,  1938,  when  in  fact  no  such  cor¬ 
poration  was  then  in  existence.’ 9 

(2)  Certain  former  officers  of  Richland,  Inc.  (WMAN) 
“made  false  and  misleading  statements  and  rep¬ 
resentations  to  the  Commisison  in  stating  that  the 
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corporation  had  $20,000  in  cash  on  hand  in  August 
1938,  at  the  time  a  financial  statement  of  Rich¬ 
land,  Inc.  was  filed  with  the  Commission,  when  in 
fact  no  such  funds  were  on  hand.” 

(3)  Certain  former  officers  of  Richland,  Inc.  (WMAN) 
“made  false  and  misleading  statements  and  repre¬ 
sentations  to  the  Commisison  in  failing  to  state 
that  158  shares  of  the  original  200  shares  of  stock 
issued  were  purchased  with  money  borrowed  from 
Monroe  F.  Rubin,  such  loans  being  made  not  more 

i 

than  two  days  prior  to  the  date  of  hearing  on  the 
original  application.,, 

(4)  Certain  former  officers  of  Richland,  Inc.  (WMAN) 
“made  false  and  misleading  statements  and  repre¬ 
sentations  to  the  Commission  in  stating  in  an  appli¬ 
cation  for  modification  of  construction  permit  filed 
August  17,  1939,  that  there  had  been  no  change  in 
the  financial  condition  of  applicant,  thereby  giving 
the  Commisison  to  understand  that  it  had  over 
$17,000  in  cash  when,  in  fact,  it  had  approximately 
$40.00.” 

(5)  Also,  concerning  Richland,  Inc.  (WMAN)  the  Com¬ 

mission  has  found — “The  evidence  concerning  the 
financing  of  the  original  application  for  construc¬ 
tion  permit  and  construction  of  WMAN,  coupled 
with  the  misrepresentations  made  to  the  Commis¬ 
sion  by  the  principals  in  the  applicant  corporation, 
would  suggest  that  the  application  was  prepared  in 
a  manner  designed  to  avoid  disclosure  of  the  real 
party  in  interest.”  \ 

(6)  Further  concerning  Richland,  Inc.  (WMAN),  the 
Commisison  has  stated,  “ However ,  the  informa¬ 
tion  contained  in  this  record  will  he  noted  for  fur¬ 
ther  consideration  on  any  occasion  when  it  may  be¬ 
come  necessary  to  examine  into  the  qualifications  of 

1649  this  applicant  or  any  of  the  individuals  concerned 
in  the  proceedings  which  have  been  discussed.” 
(Emphasis  Supplied.) 
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3.  The  foregoing  quotations  are  from  the  Commission’s 
Decision  and  Order,  in  re  application  of  Richland,  Inc. 
(WMAN),  Mansfield,  Ohio,  B-204,  Docket  No.  6301,  File  No. 
B2-R-1037  which  was  incorporated  by  reference  into  the 
record  of  this  proceeding  (T-263). 

4.  The  Mansfield  Journal  Company  has  been  through 
two  hearings  and  it  has  made  no  “false  and  misleading 
statements  and  representations.”  The  records  of  the  Com¬ 
mission  concerning  WMAN  which  are  a  part  of  the  record 
of  this  case  show  that  certain  of  the  former  officers  of  Rich¬ 
land,  Inc.  (WMAN)  made  false  and  misleading  statements 
and  representations  in  an  application. 

5.  Section  312(a)  of  the  Communications  Act  of  1934, 
as  amended,  provides  that  a  station  license  is  subject  to  re¬ 
vocation  for  false  statements  in  an  application  and  the  Com¬ 
mission  in  the  exercise  of  its  duty  under  the  Communica¬ 
tions  Act  has  held  that  where  false  statements  have  been 
made  to  the  Commisison,  in  application  and  otherwise,  and 
misrepresentations  made,  that  the  party  making  such  state¬ 
ments  is  not  qualified  to  be  entrusted  with  the  license  of  a 
station.  (WOKO,  Inc.  vs.  F.C.C.,  329  U.S.  223;  In  re  Van 
Curler  Broadcasting  Corporation,  9  F.C.C.  92;  In  re  May¬ 
flower  Broadcasting  Corporation,  8  F.C.C.  333;  In  re  John 
H.  Stenger,  8  F.C.C.  434.) 

6.  As  the  result  of  this  Proposed  Decision  and  the  Com¬ 
mission’s  Order  re  Richland,  Inc.  (WMAN),  the  applicant 
whose  certain  former  officers  made  false  statements  to  the 
Commisison  has  been  awarded  a  grant  and  the  applicants 
which  have  not  misled  the  Commisison  have  been  proposed  ' 
to  be  denied. 

7.  Furthermore,  there  is  no  indication  in  this  Proposed 
Decision  or  in  the  Order  granting  the  FM  Application  of 
Richland,  Inc.  (WMAN)  that  any  consideration  was  given 
to  the  record  of  WMAN  as  should  have  been  done  in  accord¬ 
ance  with  the  Commisison ’s  Decision  and  Order  of  October 
2,  1944  wherein  it  is  stated,  “the  information  contained  in 
the  record  will  be  noted  for  further  consideration  on  any 
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occasion  when  it  may  become  necessary  to  examine  into  the 
qualifications  of  this  applicant  or  any  of  the  individuals 
concerned .”  (In  re  Richland,  Inc.  (WMAN),  10  P.C.C. 
395.)  ! 

8.  Richland,  Inc.  (WMAN)  through  its  officers  and  em¬ 
ployees  has  done  everything  possible  to  prevent  competi¬ 
tion  in  radio  broadcasting  in  Mansfield  and  main- 
1650  tain  its  position  as  the  only  broadcasting  station, 
either  AM  or  FM,  in  Mansfield.  This  has  been  ac¬ 
complished,  as  shown  by  the  record  of  this  case,  by  the  in¬ 
stigation  and  organization  of  opposition  against  the  herein 
applications  of  the  Mansfield  Journal  which,  if  granted, 
would  mean  another  broadcasting  station  for  the  people 
of  Mansfield. 


9.  Certainly  a  licensee  whose  initial  application  was  con¬ 
ceived  in  misrepresentation  and  whose  subsequent  tactics 
have  been  to  prevent  competition  in  radio  broadcasting  in 
Mansfield  cannot  be  considered  as  one  acting  in  the  best  in¬ 
terests  of  the  listeners  of  the  City  of  Mansfield.  Regardless 
of  under  what  cloak  the  intended  adverse  testimony  against 
the  Mansfield  Journal  was  introduced  at  the  instigation  of 
the  officers  and  employees  of  Richland,  Inc.  (WMAN),  it 
was  projected  toward  but  one  result  and  that  was  to  deprive 
the  people  of  Mansfield  of  additional  broadcasting  facilities. 

10.  The  inconsistency  of  the  Commission’s  Proposed  De¬ 
cision  and  Order  becomes  apparent  when  the  fact  is  con¬ 
sidered  that  by  this  Proposed  Decision  and  Order  the  Com- 
misison,  in  acquiescing  to  the  demands  of  Richland ,  Incorpo¬ 
rated ',  has  failed  to  authorize  the  establishment  of  another 
station  in  Mansfield  which  would  create  competition  in  the 
broadcasting  of  news  and  information.  And  then,  the  Com¬ 
mission,  by  this  same  Proposed  Decision  and  Order,  with¬ 
out  substantial  evidential  support,  erroneously  concludes 
that  if  the  application  of  the  Mansfield  Journal  Company 
were  granted  “competition  in  the  dissemination  of  news  and 
information  would  be  suppressed.”  (Proposed  Decision, 
Conclusions,  Paragraph  4,  Page  16.) 
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11.  Simply  because  these  applicants  happen  to  be  news¬ 
papers  and  if  their  applications  were  granted  they  will  have 
radio  stations  is  no  reason  to  conclude  that  there  will  be  a 

•  suppression  of  competition,  In  fact ,  as  shown  above ,  the 
Commission ,  by  this  Proposed  Decision ,  proposes  to  limit 
competition  in  Mansfield.  The  Mansfield  Journal  cannot 
compete  in  radio  with  WMAN  without  the  consent  of  the 
Commission.  Yet  there  is  nothing  to  prevent  the  owners  or 
officers  of  Richland,  Inc.  (WMAN)  from  publishing  a  news¬ 
paper  in  Mansfield  in  competition  with  the  Mansfield  Jour¬ 
nal.  According  to  the  record,  one  of  the  owners  of  Rich¬ 
land,  Inc.  (WMAN)  was  at  one  time  interested  in  the  pub¬ 
lication  of  a  paper  in  Mansfield  (T-672)  and  one  of  the  offi¬ 
cers  (O’Hara)  discussed  the  starting  of  a  newspaper  in 
Mansfield  with  Mr.  Edward  Lamb,  the  President  and  con¬ 
trolling  stockholder  of  Unity  Corporation,  Inc.  (File  No. 

B2-PH-560,  Docket  No.  7589)  (T-547.)  The  owners  of 
1651  the  Mansfield  Journal  would  welcome  the  starting 
of  another  paper  in  Mansfield  because  they  believe, 
that  “competition  is  the  life  of  trade”.  (T-227,  672.) 

12.  For  the  Commission  to  grant  the  FM  application  of 
Richland,  Inc.  (WMAN)  and  propose  to  deny  the  applica¬ 
tions  of  these  applicants  is  contrary  to  the  substantial  evi¬ 
dence  as  contained  in  the  record  of  this  case  and  adverse  to 
the  Commisison’s  own  precedents  as  set  forth  in  the  deci¬ 
sions  of  the  Commisison  previously  cited  herein.  Therefore, 
the  Commisison’s  Findings  and  Conclusions,  in  this  respect, 
are  arbitrary  and  capricious. 

13.  The  issues  of  the  Commisison’s  Order  of  May  16, 
1946  designating  the  FM  applications  of  the  Mansfield 
Journal  Company  and  Richland,  Inc.  for  consolidated  hear¬ 
ing,  contain  no  issue  indicating  that  the  application  of  Rich¬ 
land,  Inc.  would  be  considered  independently,  severed  and 
granted.  If  the  Mansfield  Journal  Company  had  desired 
that  its  application  be  severed  from  this  consolidated  hear¬ 
ing  it  would  have  been  necessary  for  the  Mansfield  Journal 
Company  to  file  a  petition  with  the  Commisison  with  proper 
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service  to  all  parties,  requesting  such  severance.  The  Com-  j 
mission  then  would  hear  the  reasons  why  such  a  severance 
and  grant  would  be  in  the  public  interest  and  afford  the 
other  parties  to  the  consolidated  proceeding  the  opportu¬ 
nity  to  be  heard  upon  the  matter  of  severance. 

14.  In  the  instant  case  the  Mansfield  Journal  Company! 
was  given  no  notice  by  the  Commisison  of  the  Commission’s 
intention  to  sever  and  grant  the  application  of  Richland,  In¬ 
corporated.  The  Mansfield  Journal  Company  was  afforded 
no  opportunity  to  be  heard  on  whether  or  not  the  severance 
of  the  Richland,  Incorporated  application  would  be  preju¬ 
dicial  to  its  rights.  The  Mansfield  J ournal  Company  is  not 
advised  of  the  evidence  or  the  Findings  of  Fact  and  Conclu¬ 
sions  upon  which  the  Commisison  relied  in  severing  and; 
granting  the  application  of  Richland,  Inc.  Further,  the 
Mansfield  Journal  Company  has  been  deprived  of  its  rights! 
to  examine  a  Proposed  Decision,  to  file  exceptions  to  such 
a  Proposed  Decision  and  to  participate  in  Oral  Argument 
on  these  exceptions.  As  a  result  of  the  Mansfield  Journal 
being  deprived  of  these  procedural  rights  it  has  been  denied  j 
its  right  to  a  full  and  fair  hearing.  The  right  to  a  full  and 
fair  hearing  includes  not  only  the  right  to  the  usual  pro-! 
cedural  steps  which  follow  such  a  consolidated  proceeding! 
but  the  right  to  proper  notice  of  any  change  in  these  usual! 
procedural  steps.  This  right  was  not  afforded  the  Mans¬ 
field  Journal  Company. 

1652  15.  Also,  the  right  to  a  full  and  fair  hearing  em-j 

braces  not  only  the  right  to  present  evidence,  cross- 
examine,  etc.,  but  also  the  right  to  be  fairly  and  timely  ad¬ 
vised  of  what  the  Commission  proposes.  In  this  case,  the 
Commisison  did  not  advise  this  applicant  of  its  intention  to 
consider  separately  and  independently  the  application  of 
Richland,  Inc.,  after  it  had  been  through  a  consolidated  and 
adversary  proceeding  with  the  application  of  the  Mansfield 
Journal  Company.  The  Commisison  has,  therefore,  failed 
to  advise  the  Mansfield  Journal  Company  of  its  intentions 
as  is  its  duty  to  do  before  it  issues  a  final  order  in  this 
case  (Morgan  et  al  vs.  U.S.  304  U.S.  1). 
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16.  The  Commission,  in  the  instant  case,  followed  an  ex 
parte  procedure  which  circumvents  the  rights  of  this  ap¬ 
plicant  as  provided  by  the  Communications  Act  of  1934,  as 
amended.  By  severing  and  granting  the  application  of  Rich¬ 
land,  Incorporated,  and  thus  circumventing  establishing 
legal  procedure,  the  Commission  has  failed  to  afford  the 
Mansfield  Journal  Company  of  its  right  to  due  process  of 
law.  Therefore,  the  Commisison’s  Order  severing  and 
granting  the  application  of  Richland,  Incorporated  is  il¬ 
legal. 

Exception  No.  XV 

1.  Exception  is  respectfully  taken  by  the  Mansfield  Jour¬ 
nal  Company  to  the  Commission’s  Order  of  Ja/nuary  10, 
1948  released  January  14, 1948,  as  follows: 

“It  Is  Further  Ordered,  that  the  application  of  Unity 
Corporation,  Inc.  Be  and  the  Same  Is  Hereby  Severed 
from  this  proceeding  and  continued  in  a  hearing  status 
to  be  considered  separately  from  the  other  applica¬ 
tions  with  which  it  was  heard/  ’ 

2.  The  Order  of  the  Commisison  of  May  16,  1946,  des¬ 
ignated  the  FM  application  of  Unity  Corporation,  Inc.  for 
consolidated  hearing  with  that  of  the  Mansfield  Journal 
Company.  The  issues  of  this  hearing  clearly  indicate  that 
these  applications  were  to  be  considered  on  a  comparative 
basis. 

3.  As  the  record  of  this  case  will  indicate,  the  Mansfield 
Journal  Company  took  a  definite  stand  in  opposition  to 
Unity  Corporation  receiving  any  grant  from  the  Commis¬ 
sion.  This  stand  of  the  Mansfield  Journal  Company,  in  this 
respect,  is  further  substantiated  by  the  Proposed  Findings 
of  Fact  and  Conclusions  formerly  filed  with  the  Commission 
on  January  3,  1947.  The  record  of  this  hearing  and  the 

pleadings  filed  by  the  Mansfield  Journal  Company 
1653  clearly  show  that  the  Mansfield  Journal  as  a  public 
service  institution  of  the  City  of  Mansfield  protests 
the  grant  of  the  application  of  Unity  Corporation,  Inc. 
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4.  The  opposition  of  the  Mansfield  Journal  Company  to 
the  application  of  Unity  Corporation,  Inc.,  as  shown  by  the 
record  and  prior  pleadings  in  this  consolidated  matter, 

_  i 

stem  from  the  fact  that  Edward  Lamb,  the  president,  direc-  j 
tor  and  principal  stockholder  of  Unity  Corporation,  Inc. 
and  as  such,  the  person  who  will  dictate  the  policies  of  the  j 
proposed  station  of  Unity  Corporation,  Inc.,  is  not  quali- 1 
fied  to  be  the  licensee  of  a  broadcasting  station  because  of  i 
his  past  conduct  and  published  writings,  in  particular,  a  | 
book  published  by  Edward  Lamb  entitled  the  “ Planned' 
Economy  in  Soviet  Russia.”  This  book,  excerpts  from  which 
were  introduced  as  Mansfield  Journal.  FM  Exhibit  No.  20, 
extols  the  virtues  of  the  Communist  form  of  government  and 
advocates  the  overthrow  of  the  government  of  the  United 
States  by  force.  The  following  are  excerpts  from  Mansfield 
Journal  FM  Exhibit  No.  20  indicating  the  nature  of  the  1 
writings  of  Edward  Lamb  in  “Planned  Economy  in  Soviet  j 
Russia’’: 

“But  let  us  realize  at  once  that  Communism  will  achieve 
ultimate  success  in  the  world  outside  of  Russia,  if  at  j 
all,  because  of  two  factors:  (1)  Outstanding  success  at 
home;  (2)  Expenditure  of  armed  forces  abroad...” 
“The  foreign  policy  of  the  Soviet  Union,  in  its  short 
past,  has  been  uniformly  one  of  peace.  Hope  for  uni¬ 
versal  disarmament  may  be  expected  to  remain  one  of 
that  nation’s  cardinal  policies.  But  no  informed  ob-j 
server  has  any  misgivings  about  the  fact  that  the  Soviet  j 
officials  have  in  mind  the  preparation  of  their  State  to  I 
take  the  leadership  in  assuring  the  eventual  success  of! 
the  Communistic' system  abroad...” 

“The  wasteful,  inefficient,  laissez-faire  system  in  Amer-j 
iea  is  passing,  either  towards  socialized  ownership  of 
essential  productive  forces  or  towards  state  controlled 
capitalism  under  nonsensical  cartels ...” 

“We  are  daily  becoming  more  convinced  that  we  will 
not  be  allowed  to  wait  for  an  evolution  in  the  economic: 
thinking  of  the  judicial  dictators.  For  it  is  not  proposed  | 
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by  these  old  gentlemen  that  those  who  work  and  create 
goods  shall  be  allowed  to  own,  distribute  and  consume 
the  products  of  their  labor . . 

“If  the  American  planned  economy  is  to  be  achieved,  it 
becomes  evident  that  those  who  produce,  the  workers 
and  the  farmers  and  those  who  defend,  i.e.,  the  militia¬ 
men,  through  joint  action  and  organization,  shortly 
must  assume  title  to  the  means  of  production ...” 

5.  By  severing  the  application  of  Unity  Corporation, 
Inc.,  the  Mansfield  Journal  Company  is  deprived  of  the 
right  of  comparative  consideration  with  that  applicant.  The 
Mansfield  Journal  Company  which  introduced  into  the  rec¬ 
ord  of  this  proceeding  substantial  evidence  concern- 

1654  ing  the  character  and  background  of  Edward  Lamb 
will  be  deprived  of  the  use  of  this  evidence  in  any 
further  proceeding  by  the  Commisison  on  the  Unity  Corpo¬ 
ration,  Inc.  application. 

6.  The  Order  severing  the  application  of  Unity  Corpo¬ 
ration,  Inc.  also  deprives  the  Mansfield  Journal  Corpo- 
of  its  right  to  participate  in  a  comparative  hearing  with 
that  applicant  because  this  Order  does  not  indicate  whether 
or  not  the  Mansfield  Journal  Company  is  to  be  a  party  even 
though  the  Unity  Corporation,  Inc.  application  is  still  con¬ 
tinued  in  a  hearing  status. 

7.  The  action  of  the  Commisison  in  severing  the  appli¬ 
cation  of  Unity  Corporation,  Inc.  from  the  consolidated  pro¬ 
ceeding  with  the  Mansfield  Journal  Company  deprives  the 
Mansfield  Journal  Company  of  the  right  of  full  considera¬ 
tion  to  the  substantial  evidence  it  introduced  in  opposition 
to  the  Unity  Corporation,  Inc.  application,  therefore,  such 
an  act  of  severance  by  the  Commission  is  arbitrary  and  ca¬ 
pricious. 

8.  The  issues  of  the  Commisison ’s  Order  of  May  16, 
1946  designating  the  FM  applications  of  the  Mansfield 
Journal  Company  and  Unity  Corporation,  Inc.  for  consoli¬ 
dated  hearing  contain  no  issue  indicating  that  the  applica¬ 
tion  of  Unity  Corporation  would  be  severed.  If  the  Mansfield 


i 


131 


Journal  Company  had  desired  that  its  application  be  sev-i 
ered  from  this  hearing  it  would  have  been  necessary  for  the ! 
Mansfield  Journal  Company  to  file  a  petition  with  the  Com-j 
misison  with  proper  service  to  all  parties  requesting  such: 
severance.  The  Commisison  then  would  hear  the  reasons 

i 

why  such  a  severance  would  be  in  the  public  interest  andj 
afford  the  other  parties  the  opportunity  at  this  hearingi 
to  be  heard  upon  the  matter  of  severance  and  if  they  de¬ 
sired,  to  object  thereto. 

9.  In  the  instant  case  the  Mansfield  Journal  Company 
was  given  no  notice  by  the  Commisison  of  the  Commission’s 
intention  to  sever  the  application  of  Unity  Corporation,  Inc. 
The  Mansfield  Journal  Company  was  afforded  no  opportu¬ 
nity  to  be  heard  upon  whether  or  not  the  severance  of  the 
Unity  Corporation,  Inc.  application  was  in  the  public  inter-; 
est.  Therefore,  the  Commission,  by  proceeding  in  an  ex 
parte  manner,  and  severing  the  application  of  Unity  Cor¬ 
poration,  Inc.  from  this  consolidated  proceeding,  has  de¬ 
prived  the  Mansfield  Journal  Company  of  its  right  to  a  full 
and  fair  hearing  which  embraces  not  only  the  right  to  pre¬ 
sent  evidence,  but  also  the  right  to  be  fairly  and  timely  ad¬ 
vised  of  what  the  Commission  proposes.  (Morgan  et  al  vs. 

U.S.  304  U.S.  1.)  i 

1655  10.  Justice  itself  is  substantive  but  the  administra^ 

tion  of  justice,  in  a  large  part,  is  procedural.  The 
Commission,  in  the  instant  case,  has  embarked  upon  a  pro¬ 
cedure  which  circumvents  the  rights  of  this  applicant  as 
provided  by  the  Communications  Act  of  1934,  as  amended4 
By  severing  the  application  of  Unity  Corporation,  Inc.,  and 
circumventing  established  procedure,  the  Commission  has 
failed  to  afford  the  Mansfield ;  Journal  Company  of  its 
right  to  due  process  of  law.  Therefore,  the  Commi  sion’s 
Order  in  this  respect  is  illegal. 

Exception  No.  XVI 

1.  Exception  is  respectfully  taken  to  the  Commission’s 
finding  in  this  proposed  decision  that  the  Lorain  Journal 
Company  is  not  qualified  to  be  a  licensee  of  an  FM  station . 
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Such  a  finding  by  the  Commission  is  prejudicial  and  illegal. 
(Proposed  Decision,  Conclusions,  Paragraph  4,  Page  16.) 

2.  On  October  5,  1945,  the  Lorain  Journal  Company  of 
Lorain,  Ohio,  filed  its  application  with  the  Commission  for 
a  new  high  frequency  broadcast  station  construction  permit, 
the  station  to  be  operated  at  Lorain,  Ohio.  Application 
File  No.  B2-PH-693.  This  application,  as  far  as  this  ap¬ 
plicant  has  been  advised  is  a  currently  pending  application 
now  before  the  Commission. 

3.  The  FM  application  of  the  Lorain  Journal  Company, 
as  far  as  this  applicant  has  been  advised,  has  never  been 
designated  for  hearing. 

4.  For  the  Commission  in  this  proposed  decision  to  at¬ 
tempt  to  disqualify  the  Lorain  Journal  Company  as  an  FM 
applicant  is,  in  effect,  a  prejudging  of  the  Lorain  FM  ap¬ 
plication  without  affording  it  a  hearing. 

5.  It  is  a  well  established  fundamental  principle  that  every 
applicant  before  the  Commission  has  a  right  to  a  full  and 
fair  hearing  before  the  Commission  may  deny  its  applica¬ 
tion.  By  the  same  token  an  applicant  has  the  right  to  be 
heard  before  being  disqualified  as  an  applicant.  Therefore, 
the  finding  by  the  Commission  that  the  Lorain  Journal  Com¬ 
pany  is  not  qualified  to  be  the  licensee  of  an  FM  station  in 
Lorain,  is  not  affording  the  Lorain  Journal  Company  its 
rights  of  due  process  of  law  under  the  Fifth  Amendment  to 
the  Constitution.  Thus,  such  a  finding  is  erroneous  and 
illegal. 

1656  Exception  No.  XVII 

L  Exception  is  respectfully  taken  to  the  Commission’s 
failure  to  find  in  accordance  with  the  Proposed  Findings  of 
Fact  and  Conclusions  filed  by  these  applicants  in  this  case 
icith  the  Commission  on  January  3,  1947  and  August  27, 
1946. 

2.  Many  of  the  matters  in  the  Proposed  Findings  of  the 
Commission  have  been  excepted  to  generally  and  specifically 
in  the  foregoing  exceptions.  However,  there  are  many  other 
findings  that  should  have  been  found  by  the  Commission 
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and  are  contained  in  the  Proposed  Findings  of  Fact  and 
Conclusions  filed  by  these  applicants.  Since  these  docu¬ 
ments  are  a  matter  of  record  with  the  Commission,  it  is  not 
felt  that  it  is  herewith  necessary  to  point  out  the  detailed 
differences  between  the  Findings  of  Fact  and  Conclusions 
proposed  by  these  applicants  and  those  proposed  by  the 
Commission,  but  same  are  herewith  incorporated  by  refer¬ 
ence  just  as  fully  as  though  they  were  set  forth  in  detail 
herein. 

3.  The  failure  of  the  Commission  to  find  in  accordance 
with  the  Proposed  Findings  of  Fact  and  Conclusions  of  these 
applicants  which  are  based  upon  substantial  evidence  in  the 
record,  is  erroneous,  arbitrary  and  capricious. 

Exception  No.  XVIII 

i 

Exceptions  with  respect  to  Laurence  W.  Harry  doing 
business  as  Fostoria  Broadcasting  Company,  Docket  Noi 
7356  I 

Although  the  Commission  has  proposed  to  deny  the  ap¬ 
plication  of  Laurence  W.  Harry  for  the  reasons  set  forth  in 
this  Proposed  Decision,  exception  is  taken  to  the  Findings 
of  Fact  and  Conclusions  of  the  Commission  with  respect  tp 
the  Fostoria  application  for  the  failure  of  the  Commission 
to  find  as  follows :  (Proposed  Decision,  Findings  of  Fact, 
Paragraphs  9,  10,  11  and  Conclusions,  Paragraph  5.) 

1.  That  Laurence  W.  Harry,  trading  as  the  Fostoria 
Broadcasting  Company  is  not  qualified  to  receive  a  grant 
for  a  broadcast  station  at  Fostoria  because,  from  the  record 
of  this  proceeding,  it  is  impossible  to  definitely  determine 
whether  or  not  Mr.  Harry  is  to  be  the  sole  owner  of  the 
proposed  radio  station  or  that  the  grant  will  pass  to  a  cor¬ 
poration.  Thus,  it  is  not  clear  whether  Mr.  Harry  i$ 
actually  making  this  application  in  his  own  behalf  or  is 
he  applying  in  the  role  of  a  promoter  and  endeavor- 
1657  ing  to  enlist  financial  support  to  carry  out  his  in¬ 
tentions,  whatever  they  may  be.  This  is  further 
brought  out  by  the  fact  that  since  the  closing  of  this  record, 
Laurence  W.  Harry  has  assigned  his  interest  in  his  FM 
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grant  to  a  corporation.  (T-163, 164)  (Proposed  Decision, 
Footnote  2,  Page  3.) 

2.  That  Laurence  W.  Harry  trading  as  Fostoria  Broad¬ 
casting  Company  is  not  financially  qualified  to  construct 
and  operate  the  proposed  station.  An  analysis  of  the  finan¬ 
cial  information  submitted  by  this  applicant  shows  that  he 
is  completely  unable  to  carry  this  enterprise.  It  must  be 
remembered  that  Mr.  Harry  not  only  proposes  to  construct 
the  station  here  requested  but  also  he  intends  to  construct 
an  FM  station  and,  in  addition  to  having  studios  in  Fos¬ 
toria,  he  intends  to  have  studios  at  Tiffan,  Ohio.  On  the 
basis  of  assets  shown  in  his  financial  statement,  the  liens 
which  will  be  imposed  upon  those  assets  in  order  to  estab¬ 
lish  a  line  of  credit  and  the  cost  of  construction  of  two  sta¬ 
tions  and  additional  studios,  all  the  more  indicates  that  he 
is  not  in  a  financial  position  to  construct  and  operate  the 
proposed  station.  Mr.  Harry  is  obviously  uninformed 
when  he  states  that  his  proposed  station  will  be  self  support¬ 
ing  from  the  day  it  starts  operations.  Also  concerning 
finances,  Mr.  Harry  states  he  will  have  no  expenses,  either 
for  legal  or  engineering  fees.  The  record  will  show  that 
Mr.  Harry  is  represented  by  a  Washington  law  firm  and 
also  by  a  Washington  firm  of  consulting  radio  engineers. 
No  provision  whatever  has  been  made  for  the  payment  of 
the  fees  necessary  for  the  professional  services  being  fur¬ 
nished  nor  has  any  provision  whatever  been  made  for  the 
payment  of  the  many  other  incidental  expenses  attendant 
to  the  construction  and  installation  of  a  new  broadcasting 
sation.  (T-135, 136, 137, 139.) 

3.  At  the  hearing  in  Fostoria,  Laurence  W.  Harry  intro¬ 
duced  as  his  Exhibit  No.  8,  a  financial  statement  showing  a 
net  worth  of  $29,772.17.  Since  the  closing  of  the  record  in  this 
case,  Mr.  Harry  has  submitted  sworn  documents  to  the  Com¬ 
mission  indicating  that  his  net  worth  as  of  June  30,  1947, 
has  dwindled  to  $6,000.00.  These  data  are  found  in  his  ap¬ 
plication  requesting  consent  of  the  Commission  to  assign 
his  FM  construction  permit  to  the  Seneca  Radio  Corpora¬ 
tion  (F.C.C.  File  No.  BAPH-38  and  referred  to  on  Page  3, 
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Footnote  2  of  this  Proposed  Decision).  Also,  in  the  appli¬ 
cation  for  assignment  of  his  FM  construction  permit  and 
his  Petition  for  Exemption  from  the  Provision  of  Proposed 
Rules  Concerning  the  Operation  of  Daytime  Stations  on 
Clear  Channels  he  admits  his  financial  inability  to 
1658  continue  his  FM  operation  which,  in  view  of  his  de¬ 
pleted  financial  condition  is  an  admission  that  he  is 
financially  unable  to  construct  and  operate  the  proposed  AM 
Station  at  Fostoria. 

4.  The  Commission  has  repeatedly  held  in  its  past  de¬ 
cisions  that  an  application  should  be  denied  when  an  appli¬ 
cant  has  failed  to  make  a  proper  showing  of  financial  ability 
to  construct  and  operate  a  proposed  station.  Further,  the 
Commission  has  held  that  it  is  forced  to  rely  to  a  great  ex¬ 
tent  upon  the  representations  made  in  applications,  in  state¬ 
ments  and  in  testimony  offered  at  hearings. 

5.  In  this  instance,  the  Commission  has  before  it  the  ap¬ 
plication  of  Laurence  W.  Harry,  it  has  before  it  the  financial 
statements  of  Laurence  W.  Harry  and  is  has  before  it  the 
testimony  of  Laurence  W.  Harry. 

6.  An  examination  of  the  material  submitted  to  the  Com¬ 
mission  by  Laurence  W.  Harry  by  the  methods  above  de¬ 
scribed,  i.e.,  the  record  of  this  AM  application  and  the  recent 
data  contained  in  his  assignment  of  FM  construction  permit, 
shows  beyond  the  shadow  of  a  doubt  that  he  is  financially 
unable  to  continue  his  FM  operation  and  in  view  of  his 
radically  changed  financial  position,  he  is  absolutely  unable 
to  construct  and  operate  the  proposed  AM  station. 

7.  Therefore,  by  an  examination  of  the  financial  infor¬ 
mation  submitted  by  Laurence  W.  Harry,  one  of  two  con¬ 
clusions  must  be  reached  and  those  are,  (1)  he  is  either 
financially  unable  to  construct  and  operate  the  proposed  AM 
station  or  (2)  the  financial  information  he  has  submitted 
to  the  Commission  is  not  what  it  purports  to  be. 

8.  That  the  Commission  Finding,  “Applicant  (LaureUce 
W.  Harry)  has  established  a  $15,000.00  line  of  credit  with  a 
Fostoria  bank”  is  not  a  line  of  credit  in  the  accepted  busi¬ 
ness  sense.  This  can  be  seen  from  the  record  which  indicates 
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clearly  that  Mr.  Harry  personally  and  not  the  Fostoria 
Broadcasting  Company  (T-65)  would  be  extended  credit 
secured  by  “the  personal  assets  of  Mr.  Harry’ ’  (T-64). 
Also,  the  loan,  if  and  when  made,  would  be  secured  by  addi¬ 
tional  real  assets  (T-64)  and  further,  the  bank  would  take  a 
chattel  mortgage  on  the  equipment  of  the  proposed  station 
(T-67). 

9.  That  the  Laurence  W.  Harry,  trading  as  Fostoria 
Broadcasting  Company,  application  should  not  be  granted 
because  no  provision  has  been  made  for  the  coverage  of 
local  news.  Here,  exception  is  taken  to  the  Commission’s 

finding  that  “Applicant  expects  to  obtain  local  news 
1659  from  the  Fostoria  newspaper.”  This  finding  is  con¬ 
trary  to  the  substantial  evidence  in  the  record  of  this 
case.  (T-193,  277,  278.) 

10.  That  the  application  of  Laurence  W.  Harry  should  not 
be  granted  because  the  financial  weaknesses,  and  the  fact 
that  by  his  own  clearly  stated  misunderstanding  of  numer¬ 
ous  fundamental  principles  of  good  broadcasting,  can  only 
be  expected  to  be  reflected  by  poor  programming  and  poor 
management  of  any  station  he  may  propose  to  operate. 

11.  Therefore,  because  of  the  above  additional  reasons, 
as  shown  by  the  substantial  evidence  of  this  case,  the  ap¬ 
plication  of  Laurence  W.  Harry  trading  as  Fostoria  Broad¬ 
casting  Company  should  not  be  granted  because  to  so  do 
would  not  be  in  the  public  interest  and  the  failure  of  the 
Commission  to  include  these  additional  disqualifying  rea¬ 
sons  in  this  Proposed  Decision  is  an  omission  of  considera¬ 
tion  to  substantial  evidence.  Thus,  the  findings  and  con¬ 
clusions  in  this  respect  are  arbitrary  and  capricious. 

REQUEST  FOR  ORAL  ARGUMENT 

These  applicants,  pursuant  to  the  provisions  of  the  Com¬ 
munications  Act  of  1934,  as  amended,  hereby  respectfully 
request  that  they  be  given  an  opportunity  to  appear  before 
the  Commission,  en  banc,  and  present  oral  argument  on  the 
herein  taken  exceptions  to  the  Commission’s  Proposed  De¬ 
cision  and  Order  in  the  above  entitled  matters. 
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SUMMARY 

In  view  of  the  foregoing  it  is  apparent  that  the  Commis¬ 
sion  has  not  weighed  the  evidence  in  this  record  objectively 
and  thoroughly  in  coming  to  an  alleged  conclusion  that  the 
Mansfield  Journal  Company’s  owners  have  operated  their 
newspaper  with  a  consistent  objective  of  suppressing  com¬ 
petition  and  establishing  monopolies  in  the  field  of  local  ad¬ 
vertising.  | 

1660  Moreover,  the  determination  of  monopolistic  prac¬ 
tices  and  unfair  methods  of  competition  by  law  is  in¬ 
vested  In  the  judiciary  and  other  administrative  agencies 
so  that  this  Commission  in  considering  such  subjects  is 
guilty  of  a  gross  and  unconstitutional  usurpation  of  author¬ 
ity  specifically  reserved  to  other  tribunals.  In  effect,  there¬ 
fore,  the  Commission  in  entering  domains  foreign  to  its 
jurisdiction  is  attempting  to  prejudge  these  applicants  Cn 
matters  about  which  it  has  no  concern  and,  therefore,  On 
which  it  is  unable  to  afford  a  proper  tribunal  for  determina¬ 
tion  thereon. 

Consequently,  findings  of  the  Commision  with  regard  to 
matters  outside  the  scope  of  its  jurisdiction  are  void  and 
without  effect.  It,  therefore,  follows  that  the  conclusions 
are  illegal  in  their  inception  and  improper  in  their  utter¬ 
ance  that  if  the  Mansfield  Journal  Company  and  the  Lorain 
Journal  Company,  under  their  present  owners,  were  to  ac¬ 
quire  control  of  broadcast  facilities  in  the  respective  com¬ 
munities,  competition  in  the  dissemination  of  news  and  in- 
and  information  would  be  suppressed,  and  pressure  would  be 
exerted  on  advertisers  to  enter  into  exclusive  advertising 
contracts.  Such  alleged  conclusions  must  not  be  based  upon 
a  complete  consideration  of  the  evidence,  and  hence  are  arbi¬ 
trary  and  capricious. 

Also,  it  is  caluminous,  and  damaging  to  the  good  reputa¬ 
tion  of  these  applicants  so  that  justice  and  fairness  dictate 
the  withdrawal  of  the  Proposed  Decision  in  this  proceeding, 
and  the  issuance  of  an  Amended  Proposed  Decision  more 
accurately  reflecting  the  evidence  in  the  case. 
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In  fact,  it  would  appear  that  the  conclusions  have  been 
made  to  conform  with  certain  objectives,  particularly  by 
reason  of  the  illegal  and  unconstitutional  attempt  of  the 
Commission  to  disqualify  these  applicants  in  the  absence 
of  any  legal  requirements  that  may  be  disqualified  as  licen¬ 
sees.  To  the  contrary  these  applicants  meet  the  tests  of 
existing  law  and  the  Commission’s  Rules  and  Regulations 
with  regard  to  legal,  financial  and  technical  qualifications. 
It  is  submitted  further  that  they  have  demonstrated  their 
fitness  and  ability  to  render  the  desired  service  to  the  com¬ 
munities  involved  and  that  grants  to  these  two  applicants 
would  serve  the  public  interest. 

Wherefore,  the  premises  considered,  these  applicants  re¬ 
spectfully  pray : 

1.  That  the  Honorable  Commision  reconsider  the  facts 
as  shown  by  the  record  of  the  above  entitled  pro- 
1661  ceeding ; 

2.  That  the  Honorable  Commision,  after  recon¬ 
sidering  the  entire  record,  including  the  Proposed  Decision, 
and  the  exceptions  here  taken  to  said  Proposed  Decision, 
grant  the  applications  of  the  Mansfield  Journal  Company 
and  the  Lorain  Journal  Company  because  to  do  so  would  be 
in  the  best  public  interest,  convenience  and  necessity. 

Mansfield  Journal  Company 
Respectfully  submitted, 

The  Lorain  Journal  Company 
Geo.  0.  Sutton 
William  Thomson 
John  H.  Midlen,  their  attorneys 
1038  National  Press  Building 
Washington  4,  D.  C. 

By  William  Thomson 


February  3, 1948. 
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FCC  48-856  i 
18478  j 

BEFORE  THE 

FEDERAL  COMMUNICATIONS  COMMISSION 
WASHINGTON  25,  D.  C. 

In  re  Applications  of 
Unity  Corporation,  Inc. 

Mansfield,  Ohio 

Docket  No.  7589  I 

File  No.  B2-PH-560 
Richland,  Incorporated 
Mansfield,  Ohio 

Docket  No.  7590  i 

File  No.  B2-PH-587  j 

Mansfield  Journal  Company 
Mansfield,  Ohio 

Docket  No.  7591 
File  No.  B2-PH-728 
For  Construction  Permit 

Memorandum  Opinion  and  Order 


1.  The  Commision  has  before  it  two  related  petitions  filed 
by  Mansfield  Journal  Company,  Mansfield,  Ohio,  with  re¬ 
spect  to  the  consolidated  proceeding  held  upon  its  applica¬ 
tion  for  a  Class  B  FM  construction  permit  (File  No.  BPH- 
728;  Docket  No.  7591)  and  the  applications  of  Richland, 
Incorporated  (File  No.  BPH-587;  Docket  No.  7590)  and 
Unity  Corporation  (File  No.  BPH-560;  Docket  No.  7589), 
all  of  Mansfield,  Ohio.  In  its  petition  filed  February  6, 1948, 
for  Rehearing  and  Other  Relief,  petitioner  requests  that  its 
appication  be  granted  forthwith  or  that  oral  argument  on 
this  petition  be  allowed  and  that  the  Commission  action 
of  January  10, 1948,  in  this  proceeding  be  set  aside.  Oppo¬ 
sitions  to  these  petitions  were  filed  on  February  11,  1948, 
and  February  19,  1948,  respectively  by  Richland,  Incorpo- 
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rated  and  Unity  Corporation.  In  its  petition  filed  February 
12,  1948,  petitioner  requests  that  the  construction  permit 
issued  to  Richland,  Incorporated  be  recalled  and  other  relief 
afforded  petitioner.  Richland,  Incorporated  filed  an  oppo¬ 
sition  to  this  petition  on  February  17, 1948. 

2.  A  history  of  the  proceedings  in  this  matter  is  essential 
to  the  disposition  of  the  instant  petitions.  The  three  above- 
mentioned  applicants  for  Class  B  FM  channels  in  Mansfield 
were  heard  in  a  consolidated  proceeding  in  October  and 
November,  1946,  since  at  that  time  there  were  only  two  FM 
channels  available  in  Mansfield  for  the  three  applicants. 
On  January  10,  1948,  the  Commission  issued  an  Order  sev¬ 
ering  from  the  consolidated  proceeding  and  granting  the 
Richland  application,  and  severing  the  Unity  application 
for  separate  consideration  by  itself.  The  Order  stated  that 
since  the  hearing  there  had  been  a  reallocation  of  Class  B 
FM  channels  so  that  there  were  now  three  channels  avail¬ 
able  in  Mansfield  for  the  three  applicants  and  that  accord¬ 
ingly  there  was  no  need  for  comparative  consideration  of  the 
three  applicants.  In  regard  to  the  Mansfield  Journal  appli¬ 
cation,  the  Order  referred  to  a  Proposed  Decision  issued 
the  same  day  in  a  proceeding  involving  an  application  by  the 
Mansfield  Journal  for  an  AM  broadcast  station  in  Mans¬ 
field  in  which  proposed  findings  and  conclusions  were  set 
forth  with  respect  to  the  AM  and  FM  applications.  This 

Proposed  Decision  looked  to  a  denial  of  both  appli- 
1691  cations  on  the  grounds  that  the  Mansfield  Journal 

was  not  qualified  to  be  the  licensee  of  a  broadcast 
station. 

3.  In  its  petition  of  February  6, 1948,  requesting  Rehear¬ 
ing  and  Other  Relief,  petitioner  requests  specifically  that 
(1)  its  application  be  granted  forthwith;  or  (2)  that  oral 
argument  be  allowed  on  its  petition  before  action  is  taken 
thereon;  (3)  that  the  Commission  set  aside  its  January  10, 
1948,  Order  severing  the  three  applications;  (4)  that  all 
three  applications  be  retained  in  a  consolidated  proceeding; 
and  (5)  that  the  Commission  issue  a  Proposed  Decision  on 
all  three  applications  in  accordance  with  its  Rules  and  Regu- 
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lations.  In  support  of  its  petition,  petitioner  alleges  that 
by  the  Commission’s  Tentative  Allocation  Plan,  adopted 
June  12,  1947,  a  third  Class  B  FM  channel  was  allocated  to 
Mansfield;  that  since  the  Commission  can  reallocate  FM 
channels  so  as  to  make  a  third  available  to  Mansfield,  it 
can  necessarily  at  any  time  reallocate  these  channels  so  as 
to- take  this  third  channel  away  from  Mansfield;  that  if  this 
were  done,  petitioner  might  be  precluded  from  getting  a 
grant  since  its  application  is  no  longer  in  a  comparative 
hearing  with  the  two  other  Mansfield  applicants;  that  in 
addition  a  new  applicant  might  file  for  the  existing  third 
channel  and  be  consolidated  with  petitioner ;  and  that  con¬ 
sequently  it  is  important  to  have  these  three  applications 
in  a  consolidated  proceeding  until  there  has  been  a  final 
determination  on  all  of  them. 

4.  It  is  further  argued  that  the  two  other  Mansfield  appli¬ 
cants  are  not  qualified  licensees  because  of  the  past  activities 
of  their  principal  stockholders ;  that  petitioner  is  opposing 
these  two  applicants  not  merely  because  at  the  time  of  the 
hearing  there  were  not  enough  channels  available,  but  also 
because  petitioner  believes  that  it  is  not  in  the  best  public 
interest  that  these  applications  be  granted;  that  if  peti¬ 
tioner  had  not  had  a  competing  application,  it  would  still 
have  taken  a  part  in  the  proceeding  to  oppose  the  other 
applications;  that  Richland,  Incorporated  and  Unity  Cor¬ 
poration,  Inc.,  opposed  petitioner’s  application,  and  that 
consequently  all  these  applications  are  in  an  adversary 
status  in  every  respect ;  that  petitioner  has  been  afforded  no 
notice  of  the  Commission’s  intentions  to  sever  these  applica¬ 
tions,  and  has  had  no  opportunity  to  be  heard  on  the  matter ; 
that  petitioner  is  entitled  as  a  matter  of  right  to  be  fairly  ad¬ 
vised  of  intended  Commission  actions;  that  the  action  Of 
the  Commission  in  purporting  to  grant  the  Richland  applica¬ 
tion  is  in  effect  the  issuance  of  a  final  decision  without  a 
prior  proposed  or  recommended  decision  as  is  required  by 
Section  1.851  of  the  Commission’s  Rules;  that  such  action 
deprives  petitioner  of  the  right  to  file  exceptions  and  of 
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oral  argument,  contrary  to  Section  409(a)  of  the  Communi¬ 
cations  Act,  and  in  effect  deprives  petitioner  of  its  right  to 
due  process. 

5.  In  its  petition  of  February  12, 1948,  petitioner  requests 
that  the  construction  permit  (File  No.  BPH-587)  issued  to 
Richland,  Incorporated  on  January  29,  1948,  pursuant  to 
the  grant  of  the  Richland  application  in  the  Commission’s 
Order  of  January  10,  1948,  be  recalled.  In  support  of  this 
petition,  petitioner  alleges  that  it  filed  a  petition  for  re¬ 
hearing  directed  against  the  grant  of  the  Richland  applica¬ 
tion;  that  this  petition  for  rehearing  shows  the  il- 

1692  legality  and  error  in  the  granting  of  the  Richland  ap¬ 
plication;  that  the  granting  of  the  construction  per¬ 
mit  is  a  continuance  of  the  unlawful  and  illegal  action  of  the 
Commission  in  granting  Richland ;  that  under  the  terms  of 
a  construction  permit,  Richland  is  required  to  take  certain 
actions;  that  the  Commission  is  thus  forcing  Richland  to 
perform  illegal  acts;  that  the  Commission  has  the  right 
under  Section  1.390(f)  to  stay  the  effectiveness  of  any 
order  it  has  issued ;  and  that  in  the  circumstances  the  Com¬ 
mission  should  stay  its  Order  of  January  10,  1948,  and  re¬ 
call  or  set  aside  the  construction  permit  granted  to  Richland. 

6.  The  oppositions  to  the  two  petitions  allege  in  substance 
that  since  there  are  now  three  available  FM  channels  in 
Mansfield  there  is  no  need  for  a  comparative  consideration 
of  the  three  applicants;  that  petitioner  suffers  no  injury 
due  to  the  severance ;  that  the  possibility  that  the  Commis¬ 
sion  might  take  away  the  third  channel  is  highly  speculative ; 
that  a  new  applicant  would  not  have  any  rights  against 
petitioner,  under  Section  1.387(b)(3)  of  the  Commission’s 
Rules,  since  its  application  has  already  been  heard;  that 
the  real  reason  for  the  petitions  lies  in  petitioner’s  vindic¬ 
tive  attitude  towards  the  other  applicants  as  is  exemplified 
by  the  statement  in  its  petition  that  it  opposed  the  other  two 
applicants  at  the  time  of  the  hearing  not  merely  because 
there  were  three  applicants  for  two  frequencies ;  that  peti¬ 
tioner  is  attempting  in  the  case  of  Richland  to  bring  up  mat- 


143 


i 


ters  regarding  the  qualifications  of  Richland  that  have  long 
been  adjudicated  by  the  Commission ;  that  petitioner’s  al¬ 
legation  that  it  introduced  positive  evidence  in  the  hearing 
against  the  other  applicants’  qualifications  is  no  reason 
for  keeping  all  the  applications  in  a  consolidated  hearing  at 
this  time ;  and  that  it  appears  that  one  principal  reason  for 
the  petitions  is  the  desire  merely  to  delay  the  other  applica¬ 
tions. 

7.  The  substance  of  petitioner’s  two  petitions  is  that  its 
application  is  entitled  to  be  held  in  a  consolidated  status 
with  the  Richland  and  Unity  applications  because  of  (a) 
the  danger  that  the  Commission  might  reallocate  away  the 
third  channel  presently  asigned  to  Mansfield  and  thus  leave 
no  channel  available  for  petitioner;  (b)  the  danger  that  a 
new  applicant  might  apply  for  the  third  channel  and  be 
entitled  to  comparative  consideration  with  petitioner;  and 
(c)  the  loss  to  petitioner  of  its  rights  to  due  process  and  its 
rights  to  oppose  the  other  applications  generally  caused  by 
the  severance.  The  Commission  is  of  the  opinion  that  all 
these  arguments  are  without  merit  or  substance  and  that 
consequently  the  petitions  must  be  denied. 

8.  Petitioner’s  argument  that  the  Commission  might  rer 
allocate  away  the  third  Class  B  FM  channel  presently  as¬ 
signed  to  Mansfield  constitutes  no  basis  for  the  relief  pe¬ 
titioner  requests.  At  the  time  these  three  applications 
were  designated  for  hearing,  they  were  mutually  exclusive 
since  only  two  channels  were  then  available  for  assignment. 
Had  three  channels  then  been  allocated  at  Mansfield,  obvi¬ 
ously  no  mutual  exclusivity  would  have  existed  and  the 
Commission,  consistent  with  the  Communications  Act  and 
orderly  administrative  procedure,  would  have  processed 
each  application  individually  and  determined  whether  it 
should  be  granted  or  set  for  hearing  without  regard  to  the 
other  non-conflicting  applications  for  the  same  community. 
In  a  like  manner,  had  a  third  channel  become  available  after 

the  applications  were  designated  for  hearing,  but  be- 
1693  fore  such  hearing,  thus  removing  the  basis  for  con¬ 
flict,  the  Commission  would,  in  all  likelihood  have 
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severed  the  applications  from  each  other  and  dealt  with  each 
on  its  own  individual  merits,  based  upon  all  information 
with  regard  to  that  applicant  then  before  the  Commission. 
Similarly,  when  the  Commission  on  January  10,  1948,  con¬ 
sidered  this  proceeding  and  recognized  that  an  allocation  of 
a  third  Class  B  FM  channel  had  been  made  to  Mansfield,  the 
Commission  properly  determined  to  consider  each  applica¬ 
tion  separately.  The  fact  that  a  record  has  been  made  in  a 
consolidated  proceeding  does  not  preclude  the  Commission 
from  considering  the  applications  separately  when  the  basis 
for  comparative  consideration  no  longer  exists.  The  Ash- 
backer  case  (326  U.S.  327)  requires  comparative  considera¬ 
tion  of  applications  only  when  those  applications  are  mutu¬ 
ally  exclusive  at  the  time  of  such  consideration.  That  case 
forbids  the  Commission’s  granting  one  or  more  applications 
when  so  to  do  would  compel  the  denial  of  any  other  applica¬ 
tion  then  before  the  Commision.  The  Ashbacker  case  does 
not  require  that  the  Commission  suspend  the  processing  and 
granting  of  an  application  in  an  orderly  manner  consistent 
with  sound  administrative  procedure  merely  because  of  a 
speculative  possibility  that  some  later  change  in  circum¬ 
stances  existing  at  the  time  of  such  grant  might  render 
more  difficult  the  likelihood  of  a  grant  at  a  later  date  of 
another  application  pending  at  the  time  of  such  prior  grant. 
Insofar  as  the  question  of  a  new  application  being  filed  sub¬ 
sequent  to  the  hearing  on  the  Mansfield  Journal  application 
is  concerned,  the  Commission  in  its  severance  recognized 
that  under  the  provisions  of  Section  1.387  of  the  Commis¬ 
sion’s  Rules,  such  a  new  application  would  not  be  entitled 
to  comparative  consideration  with  the  Mansfield  Journal  ap¬ 
plication.  From  this,  it  follows  that  there  is  no  substance 
to  petitioner’s  claim  that  it  is  entitled  to  relief  on  the  ground 
that  the  Commission’s  actions  of  January  10,  1948,  might 
result  in  there  not  being  a  channel  available  for  petitioner. 

9.  Petitioner  contends  that  the  Mansfield  applications 
should  all  be  retained  in  a  comparative  status  because  the 
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various  applicants  have  each  opposed  the  other  on  the  basis 
that  the  other  was  unqualified  to  be  a  licensee  irrespective 
of  the  competition  among  themselves  for  the  available  fre¬ 
quencies;  that  in  short,  petitioner  has  been  opposing  the 
grants  to  the  other  applicants  in  a  capacity  of  a  public  wit¬ 
ness  as  well  as  a  competing  applicant.  We  do  not  believe 
that  the  fact  that  petitioner  as  an  applicant  desires  to  oppose 
a  grant  or  certain  other  applicants  on  grounds  other  than 
the  mutual  exclusivity  of  the  applications  is  sufficient  to 
warrant  consolidation  of  such  applications.  As  a  public 
witness,  petitioner  appeared  in  opposition  to  the  grants  of 
the  other  Mansfield  applicants.  As  a  public  witness,  peti¬ 
tioner  is  not  entitled  to  further  opportunity  to  object  to  the 
grants  of  the  other  Mansfield  applications.  Neither  Section 
409(a)  of  the  Communications  Act  nor  Section  1.854  of  the 
Commision’s  Rules  creates  any  right  on  the  part  of  public 
witnesses  to  oral  argument  in  a  proceeding.  Petitioner’s 
claim  that  it  is  not  in  the  public  interest  to  grant  either  the 
Unity  or  Richland  applications  is  not  sustained.  The  Com¬ 
mission  has  full  and  complete  information  regarding  these 
applications  and  nothing  new  is  contained  in  the  instant 
petitions  such  as  would  warrant  a  rehearing  on  these  appli¬ 
cations.  | 

1694  10.  Petitioner  makes  the  contention  that  it  was  de¬ 

prived  of  due  process  because  it  was  not  given  notice 
of  the  Commission’s  intention  to  sever  the  Richland  and 
Unity  applications  from  the  consolidated  proceeding  and  an 
opportunity  to  oppose  such  an  action ;  and  because  the  action 
in  granting  the  Richland  application  is  in  the  nature  of  a 
fiual  decision  without  a  proposed  decision  having  been 
issued.  As  we  have  indicated,  the  Mansfield  Journal  has 
been  afforded  its  full  opportunity  to  oppose  the  applica¬ 
tions  of  Richland  and  Unity.  Since  these  three  applications 
are  no  longer  in  conflict,  the  Mansfield  Journal  has  no  fur¬ 
ther  status  vis-a-vis  the  other  two.  Hence,  it  has  been  de¬ 
prived  of  nothing  to  which  it  was  legally  entitled,  and  there- 
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fore  its  contention  that  such  alleged  deprivation  was  without 
due  process  of  law  obviously  has  no  merit. 

11.  In  addition,  we  are  of  the  opinion  that  the  public  in¬ 
terest  would  not  be  served  by  allowing  oral  argument  on  the 
petitions  prior  to  action  thereon,  as  requested  by  petitioner. 
Petitioner  has  filed  exceptions  and  a  request  for  oral  argu¬ 
ment  in  relation  to  the  Proposed  Decision  looking  to  a  denial 
of  both  its  AM  and  FM  applications.  At  that  time,  peti¬ 
tioner  will  have  an  opportunity  to  present  all  pertinent  argu¬ 
ments  directed  against  the  proposed  denial  of  its  applica¬ 
tions. 

12.  Lastly,  we  consider  that  the  Commission  should  not 
recall  the  construction  permit  issued  to  Richland,  Incorpo¬ 
rated,  as  requested  in  the  petition  filed  February  12,  1948. 
For  the  reasons  indicated,  we  consider  our  action  of  January 
10,  1948,  granting  the  Richland  application  was  a  legal  ac¬ 
tion,  and  the  issuance  of  a  construction  permit  thereafter 
was  a  necessary  and  routine  action.  Section  405  of  the  Com¬ 
munications  Act  of  1934  and  Section  1.390  of  the  Commis¬ 
sion’s  Rules  §tate  that  the  filing  of  a  petition  for  reconsid¬ 
eration  shall  not  operate  in  any  manner  to  stay  or  post¬ 
pone  the  enforcement  of  the  Order  complained  against,  but 
that  the  Commission  may  stay  the  effectiveness  of  its  Order 
pending  a  decision  on  the  petition  for  rehearing.  The  peti¬ 
tion  for  recall  of  this  construction  permit  or  a  stay  of  its 
effectiveness  is  for  the  stated  purpose  of  preserving  the 
rights  petitioner  alleges  it  has  as  set  out  in  its  petition  for 
rehearing.  Having  concluded  to  deny  that  petition  for  re¬ 
hearing  on  the  grounds  that  no  such  rights  existed,  it  fol¬ 
lows  that  the  bases  urged  in  the  petition  for  recall  or  stay 
of  the  Richland  construction  permit  fall,  and  accordingly 
that  petition  must  also  be  denied. 

13.  For  the  reasons  we  have  stated,  we  conclude  that 
none  of  the  various  prayers  for  relief  contained  in  the  peti¬ 
tions  of  Mansfield  Journal  should  be  granted. 
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14.  Accordingly,  It, Is  Ordered,  This  12th  day  of  March, 
1948,  that  the  petitions  filed  February  6  and  12,  1948,  by 
the  Mansfield  Journal  Company  requesting  Rehearing  and 
Other  Relief  and  requesting  recall  of  the  construction  permit 
heretofore  issued  to  Richland,  Incorporated,  Be,  and  They 
Abe  Hereby,  Denied. 

Federal  Communications  Commission 

i 

T.  J.  Slowie 
Secretary . 

Released :  March  15, 1948. 

i 

1696  BEFORE  THE  I 

FEDERAL  COMMUNICATIONS  COMMISSION 

WASHINGTON  25,  D.  C. 

i 

In  re  Applications  of 
Unity  Corporation,  Inc. 

Mansfield,  Ohio 

Docket  No.  7589 

File  No.  B2-PH-560  *  j 

For  Construction  Permit 

Order 

At  a  session  of  the  Federal  Communications  Commission, 
held  at  its  offices  in  Washington,  D.  C.,  on  the  12th  day  of 
March,  1948 ; 

The  Commission  having  before  it  the  above-entitled  ap¬ 
plication  of  Unity  Corporation,  Inc.,  for  a  Class  B  FM 
station  at  Mansfield,  Ohio;  and 

It  Appearing,  That  the  Commission  adopted  an  Order  on 
January  10,  1948  severing  the  said  application  of  Unity 
Corporation,  Inc.,  from  the  consolidated  proceeding  of 
which  it  was  a  part  upon  a  determination  that  sufficient 
Class  B  FM  channels  were  available  for  assignment  at  Mans¬ 
field,  Ohio,  to  the  applicants  in  that  proceeding  so  that 
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comparative  consideration  among  said  applicants  was  no 
longer  needed,  and  that  upon  such  severance  the  application 
of  Unity  Corporation,  Inc.,  was  continued  in  a  hearing  status 
to  be  considered  separately  from  the  other  applications 
with  which  it  was  heard ;  and 

It  Further  Appearing,  upon  consideration  of  the  record 
made  in  said  proceeding,  that  Unity  Corporation,  Inc.,  is 
legally,  technically,  financially,  and  otherwise  qualified  to 
construct  and  operate  its  proposed  station  and  that  the  pub¬ 
lic  interest  would  be  served  by  a  grant  of  its  application ; 

It  Is  Ordered,  That  the  application  of  Unity  Corporation, 
Inc.,  Be,  and  the  Same  Is  Hereby,  Granted,  subject  to  ap¬ 
proval  by  the  Civil  Aeronautics  Administration  of  the  trans¬ 
mitter  site  and  antenna  structure ;  subject  to  the  Canadian 
objections  within  15  days  of  date  of  grant ;  and  further  sub¬ 
ject  to  the  following  channel  assignment  and  condition: 

105.3  me  (Channel  No.  287) ;  7.25  kw  effective  radiated 
power;  antenna  height  of  345  feet  above  average  terrain. 

Federal  Communications  Commission* 

T.  J.  Slowie 
Secretary. 

•Commissioner  Jones  voted  for  a  further  hearing  in  this  proceeding. 

Released:  March  15,  1948. 


30545-4/48 


1723  before  tne 

FEDERAL  COMMUNICATIONS  COMMISSION 
WASHINGTON  25,  D.  C. 

Notice  of  Oral  Argument 

Beginning  at  10 :00  o  ’clock  a.m.  on  Tuesday,  May  4, 1948, 
the  Commission  will  hear  Oral  Argument  in  Room  6121  of 
the  offices  of  the  Commission,  on  the  following  matters,  in 
the  order  indicated : 
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1st  Argument 

7356,  B2-P-4430,  New,  Fostoria  Broadcasting  Co.,  Fos- 
toria,  Ohio;  C.P.,  1510  kc  250  w  Daytime  only. 

7417,  B2-P-4275,  New,  Mansfield  Journal  Co.,  Mansfield, 
Ohio ;  C.P.,  1140  kc  250  w  Daytime. 

7418,  B2-P-4276,  New,  Lorain  Journal  Company,  Lorain, 
Ohio ;  C.P.,  1140  kc  250  w,  Daytime. 

2nd  Argument 

7591,  B2-PH-728,  New,  Mansfield  Journal  Company, 
Mansfield,  Ohio ;  for  FM  facilities. 


3rd  Argument 


8047,  B3-P-5405,  WHBQ,  Harding  College,  Memphis,  Ten¬ 
nessee;  C.P.,  560  kc  lkw  Night  5kw  day  DA(DA-2)  Un¬ 
limited. 

Federal  Communications  Commission 


T.  J.  Slowie 
Secretary. 

Dated  April  22, 1948. 
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1749  BEFORE  THE 

FEDERAL  COMMUNICATIONS  COMMISSION 

Washington  25,  D.  C. 

i 

In  re  Applications  of 
Laurence  W.  Harry,  tr/as 
Fostoria  Broadcasting  Company 
Fostoria,  Ohio 

Docket  No.  7356 

File  No.  BP-4430 
Mansfield  Journal  Company 
Mansfield,  Ohio 

Docket  No.  7417 

File  No.  BP-4275 
The  Lorain  Journal  Company 
Lorain,  Ohio 

Docket  No.  7418 

File  No.  BP-4276 
For  Construction  Permits 
In  re  Application  of 
Mansfield  Journal  Company 
‘  Mansfield,  Ohio 

Docket  No.  7591 

File  No.  B2-PH-728 
For  FM  Construction  Permit 

Appearances 

Laurence  W.  Harry  and  William  A.  Porter  on  behalf  of 
Fostoria  Broadcasting  Company;  George  0.  Sutton,  Wil¬ 
liam  Thomson  and  John  H.  Midlen  on  behalf  of  Mansfield 
Journal  Company;  William  Thomson  on  behalf  of  The 
Lorain  Journal  Company;  and  Robert  Koteen  on  behalf  of 
the  Federal  Communications  Commission. 
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Decision 

By  the  Commissioned :  (Commissioners  Webster  and 
Hennock  not  participating.  Commissioners  Jones  and  Ster¬ 
ling  dissenting  in  part) 

Preliminary  Statement 

1.  This  decision  relates  to  two  proceedings,  the  first  in¬ 
volving  three  applications  for  local,  daytime  only,  standard 
broadcast  facilities  in  three  communities  in  Northern  Ohio 
and  the  second  involving  an  application  for  a  Class  B  FM 
station  in  one  of  these  communities.  Although  the  proceed¬ 
ings  were  heard  separately,  because  of  the  interrelation  of 
the  cases  and  for  convenience  they  are  both  considered 
herein. 

2.  The  first  proceeding  involves  the  three  following  ap¬ 
plications  for  local  standard  broadcast  facilities  to  operate 
with  250  watts  power,  daytime  only:  (a)  Laurence  W. 
Harry,  tr/as  Fostoria  Broadcasting  Company,  Fostoria, 
Ohio,  on  1510  kilocycles;  (b)  Mansfield  Journal  Company, 
Mansfield,  Ohio,  on  1510  kilocycles;  and  (c)  The  Lorain 

Journal  Company,  Lorain,  Ohio,  on  1140  kilocycles. 
1750  These  applications  were  designated  for  consolidated 
hearing  upon  issues  to  determine  the  legal,  technical, 
and  financial  qualifications  of  the  applicants ;  the  areas  and 
populations  which  might  be  expected  to  gain  primary  service 
from  the  proposed  station ;  the  type  and  character  of  pro¬ 
gram  service  proposed  to  be  rendered;  and  whether  the 
operation  of  the  proposed  station  would  involve  objection¬ 
able  interference  with  any  existing  stations  or  with  the 
services  proposed  in  other  pending  applications.  In  the 
case  of  Mansfield  Journal  Company  and  The  Lorain  Journal 
Company,  a  further  issue  was  contained  in  the  Order  as  fol¬ 
lows  :  “  To  determine  the  policies  of  the  applicant  corpora¬ 
tions  with  respect  to  exclusive  advertising  contracts  and 
whether  such  policies  are  to  be  pursued  in  the  operation  of 
the  proposed  station.’ ’  Hearings  were  held  before  a  duly 
designated  presiding  officer  at  Fostoria,  Ohio,  on  June  19, 


i 
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1946,  at  Mansfield,  Ohio,  on  June  20, 1946,  at  Lorain,  Ohio, 
on  June  21  and  22, 1946,  and  at  Washington,  D.  C.,  on  July 
22,  1946.  Proposed  findings  of  fact  and  conclusions  of  law 
were  submitted  on  behalf  of  Mansfield  Journal  Company  and 
The  Lorain  Journal  Company,  but  Laurence  W.  Harry 
waived  his  right  to  file  such  proposed  findings. 

3.  The  second  proceeding  arose  upon  applications  of 
Unity  Corporation,  Inc.  (Docket  No.  7509),  Richland,  In¬ 
corporated  (Docket  No.  7590),  and  Mansfield  Journal  Com¬ 
pany  (Docket  No.  7591)  for  new  Class  B  FM  stations  in  the 
City  of  Mansfield,  Ohio.  Since  there  were  only  two  Class 
B  FM  channels  available  for  allocation  in  the  Mansfield 
area  at  the  time,  the  three  applications  were  designated  for 
consolidated  hearing  and  hearings  were  held  thereon  in 
Mansfield,  Ohio,  on  October  9, 10,  and  11, 1946,  and  in  Wash¬ 
ington,  D.  C.,  on  November  4  and  25, 1946.  Since  the  hear¬ 
ing  on  the  FM  application  of  Mansfield  Journal  Company 
also  included  an  issue  to  determine  applicants  policies  re¬ 
garding  exclusive  advertising  contracts,  by  stipulation  of 
counsel  there  was  incorporated  in  the  record  of  the  FM  pro¬ 
ceeding  the  evidence  from  the  record  of  the  AM  proceeding 
pertaining  to  this  issue  as  well  as  that  relating  to  the  rela¬ 
tionship  of  the  Mansfield  Journal  and  Station  WMAN, 
Mansfield  and  the  character  and  reputation  of  the  Mansfield 
Journal  Company.  Proposed  findings  were  submitted  upon 
behalf  of  Mansfield  Journal  Company  but  the  other  parties 
waived  the  filing  of  such  proposed  findings.  After  the  close 
of  the  hearing,  a  modification  of  the  allocation  plan  for  Class 
B  FM  stations  was  issued,  which  made  a  third  channel  avail¬ 
able  for  allocation  in  Mansfield.  The  Commission  has 
found,  in  an  Order  adopted  January  10, 1948,  that  Richland, 
Incorporated  is  legally,  technically,  financially,  and 
1751  otherwise  qualified  to  construct  and  operate  the  sta¬ 
tion  it  proposed.  In  that  same  Order,  the  Commision 
severed  the  application  of  Unity  Corporation  from  this  pro¬ 
ceeding  and  continued  that  application  in  a  hearing  status 
to  be  considered  separately  from  the  other  applications  with 
which  it  was  heard.  In  an  Order  adopted  March  12,  1948, 
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we  found  Unity  Corporation  to  be  legally,  technically,  finan| 
daily,  and  otherwise  qualified  to  construct  and  operate  the 
station  it  proposed  and  accordingly  granted  that  applicaj 
tion.  Therefore,  there  remains  for  separate  consideration 
at  this  time  the  application  of  Mansfield  J ournal  Company,  j 

4.  Since  the  close  of  the  record  in  the  AM  proceeding  and 
prior  to  the  release  of  a  Proposed  Decision  with  respect  to 
that  proceeding,  two  petitions  have  been  filed  with  the  Com¬ 
mission  relative  to  that  proceeding.  Laurence  W.  Harry 
filed  a  petition  on  May  13,  1947,  requesting  the  exemption 
of  his  application  herein  from  the  Commisson’s  announced 
policy  of  May  8, 1947  (Public  Notice  No.  6630)  of  deferring 
action  on  all  pending  applications  seeking  daytime  or  limited 
time  operation  on  U.S.  Class  1-A  or  1-B  frequencies  until 
the  Commission  has  determined  the  proceeding  on  whether 
to  promulgate  Rules  and  Regulations  concerning  daytime 
skywave  transmission  of  Standard  Broadcast  stationsl 
Mansfield  Journal  Company  and  The  Lorain  Journal  Coim 
pany  have  filed  a  joint  reply  to  said  petition  stating  that  if 
the  Commission  exempts  the  application  of  Laurence  W. 
Harry,  such  exemption  should  also  be  extended  to  their  ap¬ 
plications.  On  August  25, 1947,  Mansfield  Journal  Company 
and  The  Lorain  Journal  Company  filed  a  joint  petition  re¬ 
questing  that  the  record  in  the  AM  proceeding  be  reopened 
so  that  they  could  introduce  additional  evidence  as  to  the 
financial  qualifications  of  Laurence  W.  Harry.  The  latter 
has  filed  an  Opposition  to  said  petition. 

5.  On  January  10,  1948,  the  Commission  adopted  a  Pro¬ 
posed  Decision  which  for  convenience  considered  both  the 
proceeding  for  AM  facilities  at  Fostoria,  Mansfield,  and 
Lorain  and  the  proceeding  for  FM  facilities  at  Mansfield. 
In  this  Proposed  Decision,  the  Commission  proposed  tp 
deny  each  of  the  applications  under  consideration.  The 
Commission  in  the  Proposed  Decision  also  proposed  to  deny 
the  petition  of  Fostoria  Broadcasting  Company  requesting 
exemption  of  its  application  from  the  Commission’s  policy 
set  forth  in  Public  Notice  No.  6630  deferring  action  on  all 
applications  seeking  daytime  operation  on  U.S.  Class  I 
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frequencies  and  to  deny  the  joint  petition  of  Mansfield 
Journal  Company  and  The  Lorain  Journal  Company  re¬ 
questing  that  the  record  be  reopened  for  the  purpose 
1752  of  taking  further  testimony  on  Mr.  Harry’s  qualifi¬ 
cations.  Exceptions  to  the  Proposed  Decision  and 
requests  for  oral  argument  thereon  were  filed  jointly  on 
February  3,  1948,  by  the  Mansfield  Journal  Company  and 
The  Lorain  Journal  Company,  and  on  February  4, 1948,  by 
Laurence  W.  Harry,  tr/as  Fostoria  Broadcasting  Company. 
On  January  28,  1948,  Laurence  W.  Harry  filed  a  petition 
to  reopen  the  record  so  as  to  permit  clarification  of  the  ap¬ 
plicant’s  testimony  with  respect  to  certain  policies  he  pro¬ 
posed  to  pursue.  On  February  6,  1948,  the  Mansfield 
Journal  Company  and  The  Lorain  Journal  Company  filed 
a  joint  opposition  to  this  petition.  This  petition  and  the  op¬ 
position  thereto  were  designated  for  oral  argument  in  con¬ 
junction  with  the  exceptions  to  the  Proposed  Decision. 
Oral  argument  was  held  on  May  4, 1948. 

FINDINGS  OF  FACT 
General  Facts — AM  Hearing 

6.  Fostoria,  Ohio,  has  a  population  of  13,453  1  and  is 
situated  in  Seneca  and  Hancock  Counties  in  northern  Ohio. 
There  are  no  standard  broadcast  stations  presently  located 
in  the  city;  however,  Laurence  W.  Harry,  the  applicant 
herein,  holds  a  construction  permit  for  a  Class  A  FM  station 
for  that  city.2  Mansfield,  Ohio,  located  in  the  north-central 
part  of  Ohio,  in  Richland  County,  has  a  population  of  37,154 
persons.  One  radio  station,  WMAN,  operated  by  Richland, 
Inc.,  is  located  in  the  city  and  the  Class  B  FM  applications 
are  discussed  in  Paragraph  3.  Lorain,  Ohio,  which  has  a 
population  of  44,125  persons,  is  situated  in  Lorain  County, 
less  than  25  miles  west  of  the  City  of  Cleveland.  There  are 

5  All  population  figures  herein  are  from  the  1940  U.  S.  Census. 

*  On  July  21,  1947,  Mr.  Harry  filed  an  application  for  consent  to 
transfer  the  FM  construction  permit  to  Seneca  Radio  Corporation, 
of  which  he  owns  a  controlling  interest.  This  application  was  granted 
on  November  6,  1947. 
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no  stations  located  in  Lorain  at  present,  but  there  are  sev¬ 
eral  pending  applications  for  new  standard  broadcast 
facilities  to  serve  that  community.3 

1753  7.  The  areas  and  populations  within  the  0.5  mv/m 

daytime  contours  which  would  be  served  by  the  re¬ 
spective  proposals  are  as  follows : 

Area 

2,500  Sq.  Mi. 
2,290  Sq.  Mi; 
2,500  Sq.  MiJ 

The  areas  proposed  to  be  served  by  the  three  applicants,  or 
portions  of  such  areas,  now  receive  primary  service  from  a 
number  of  other  stations.  Simultaneous  operation  of  th6 
Mansfield  station  and  the  Fostoria  station  on  1510  kc  would 
result  in  severe  mutual  interference.  Each  station  would 
suffer  a  loss  of  1,640  square  miles,  or  approximately  65 % 
of  its  normally  protected  service  area.  The  loss  of  popu¬ 
lation  served  by  the  Mansfield  station  would  be  71,700,  or 
46.5%  of  the  total  population  within  the  0.5  mv/m  contour. 
No  count  was  made  of  the  population  lost  to  the  Fostoria 
station. 

8.  The  0.5  mv/m  contours  of  the  Lorain  applicant  and  the 
Mansfield  applicant,  which  are  under  common  ownership, 
would  overlap,  furnishing  common  service  to  9,400  persons 
in  an  area  of  310  square  miles.  This  would  represent  4.6% 
of  the  population  and  15.5%  of  the  area  proposed  to  be 
served  by  the  Lorain  station  and  6.2%  of  the  population 
and  12.4%  of  the  area  proposed  to  be  served  by  the  Mans¬ 
field  station. 

•On  October  2,  1947,  the  Commission  granted  the  application  of 
Elyria-Lorain  Broadcasting  Company  (Docket  No.  7780)  which  would 
serve  Lorain  and  the  neighboring  community  of  Elyria,  with  studios 
in  both  cities.  In  addition,  there  is  pending  before  the  Commission  the 
consolidated  proceeding  involving  the  applications  of  Northern  Ohio 
Broadcasting  Company  (Docket  No.  7495)  and  L.C.B.,  Inc.  (Docket  No. 
7496),  both  seeking  the  same  facilities  in  Lorain. 


Applicant 

Mansfield  Journal  Company 

Laurence  W.  Harry 

The  Lorain  Journal  Company 


Population 

151,000 

149,621 

201,000 
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Laurence  W.  Harry ,  tr/as  Fostoria  Broadcasting  Co. 

(Docket  No.  7356) 

9.  The  applicant,  Laurence  W.  Harry,  is  a  citizen  of  the 
United  States  and  is  an  attorney  by  profession.  In  addi¬ 
tion  to  his  legal  education,  Mr.  Harry  studied  electrical 
engineering  and  was  employed  for  eight  years  by  the  West¬ 
ern  Electric  Company  and  American  Telephone  and  Tele¬ 
graph  Company,  and  attended  those  companies  ’  schools  in 
radio  and  communications.  During  World  War  II  he 
served  in  the  United  States  Navy  in  the  Panama  Canal 
Zone  as  an  electronics  officer.  Mr.  Harry  has  resided  in 
Fostoria  since  1937,  where  he  is  engaged  in  the  practice  of 
law.  He  is  admitted  to  practice  before  the  Federal  Com¬ 
munications  Commission  and  has  represented  several  ap¬ 
plicants  for  broadcast  stations.  Applicant,  who  holds  a 
Class  “A”  Amateur  Operator  license  and  a  Radiotelephone 
First  Class  Operator  license,  has  been  issued  a  construction 
permit  for  a  Class  “A”  FM  station  in  Fostoria.4  He  has 
no  financial  interest  in  any  other  radio  station. 

1754  10.  Applicant  estimates  that  it  will  cost  approxi¬ 

mately  $6,200  to  construct  the  AM  station  (exclusive 
of  equipment  already  on  hand)  and  approximately  $1,580 
to  operate  it  each  month.  Based  upon  the  sale  of  one-third 
of  the  approximately  60%  of  the  station’s  time  set  aside 
for  commercial  purposes  and  using  applicant’s  lowest  rate, 
a  minimum  monthly  income  of  $1,980  is  anticipated.  At  the 
time  of  the  hearing,  applicant  had  total  assets  of  $32,756, 
including  current  assets  of  approximately  $4,947,  real 
estate  valued  at  $15,640,  radio  equipment  worth  $7,000,  and 
a  net  worth  of  $27,772.  .  Applicant  has  also  established  a 
$15,000  line  of  credit  with  a  Fostoria  bank  and  proposes  to 
finance  the  construction  and  operation  of  his  station  with 
money  borrowed  from  the  bank. 

«  See  supra,  footnote  2  as  to  the  assignment  of  this  construction  permit  to 
a  corporation  controlled  by  Mr.  Harry. 
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11.  Applicant  intends  to  establish  an  auxiliary  studio  in 
Tiffin,  Ohio,  since  he  proposes  to  serve  that  community.  In 
this  connection,  Mr.  Harry  has  entered  into  an  arrangement 
with  J.  P.  David  of  Tiffin  (whom  he  is  representing  with 
respect  to  David’s  application  for  an  FM  station  in  Tiffin) 
under  which  Mr.  David  is  authorized  to  sell  time  on  the 
proposed  Fostoria  station  to  Tiffin  merchants.  The  income 
therefrom  would  be  equally  divided  between  Mr.  David  and 
Mr.  Harry.  Further,  Mr.  David  is  obligated  to  finance  the 
establishment  of- Mr.  Harry’s  Tiffin  studios.  This  arrange¬ 
ment  does  not  authorize  Mr.  David  to  exercise  any  control 
over  the  programs  or  policies  of  Mr.  Harry’s  proposed  sta¬ 
tion. 

12.  The  proposed  program  schedule  submitted  with  ap¬ 
plicant’s  FM  application  illustrates  the  programs  which 
would  be  broadcast  on  the  AM  station  during  the  day.  Ap¬ 
proximately  60%,  and  possibly  as  much  as  70%,  of  total 
broadcast  time  will  be  available  for  commercial  sponsor¬ 
ship.  Network  affiliation  is  not  contemplated.  A  break¬ 
down  of  applicant’s  programming  indicates  the  following 
types  of  programs  will  be  broadcast  in  the  percentages  in¬ 
dicated:  entertainment,  71.7%;  educational,  4.9%;  relig¬ 
ious,  4%;  agricultural,  4.7%;  civic,  1.5%;  governmental, 
3.2%;  news,  9%;  and  miscellaneous,  1%.  A  maximum  of 
50  commercial  spot  announcements  would  be  broadcast  each 
week  and  applicant  would  broadcast  as  many  non-commer¬ 
cial  spot  announcements  as  are  offered;  commercial  an¬ 
nouncements  will  not  be  broadcast  more  than  once  every 
five  minutes.  Applicant  expects  to  obtain  local  news  from 
the  Fostoria  newspaper,  but  if  this  is  arranged,  no  element 
of  control  of  station  policy  would  be  involved.  Political 
broadcasts  will  be  permitted  on  a  commercial  basis,  and 
although  applicant  has  not  definitely  decided  to  do  so,  he 
may  charge  more  than  the  regular  commercial  rate  for  such 
broadcasts,  in  the  event  the  time  demanded  adversely  af¬ 
fected  the  station’s  income  by  requiring  the  removal  of  an 
existing  commercial  program.  While  the  record  indicates 
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confusion  in  Mr.  Harry’s  mind  concerning  the  broadcasting 
of  controversial  issues,  it  appears  that  he  proposes  to  per¬ 
mit  the  broadcast  of  such  issues  involving  matters  of  public 
importance,  and  that  equal  time  will  be  given  for  the  ex¬ 
pression  of  the  various  points  of  view  with  respect  to  such 
issues.  Applicant  has  an  agreement  with  the  Presbyterian 
Church  of  Fostoria  which  gives  that  church  the  exclusive 
right  to  broadcast  its  services  over  applicant’s  FM  facili¬ 
ties  at  a  particular  time  each  Sunday  morning  and  he  will 
have  the  same  arrangement  for  the  proposed  AM  station. 
Other  churches  desiring  time  on  either  the  FM  or  AM  sta¬ 
tions  would  be  given  time  on  a  rotating  basis  for  the  broad¬ 
cast  of  their  programs.  No  charge  would  be  made  for  re¬ 
ligious  broadcasts  unless  funds  are  solicited.  Applicant  has 
organized  a  Citizens’  Advisory  Committee  to  assist  him  in 
programming  matters  of  community  interest. 

1755  Sustaining  time  has  been  offered  to  the  Fostoria 
Women’s  Club,  which  contemplates  broadcasting 
programs  prepared  by  its  garden,  literature,  arts,  music, 
and  drama  departments.  Time  has  also  been  offered  to 
other  Fostoria  charitable,  veterans,  social  Welfare,  and  edu¬ 
cational  organizations.  Local  talent  would  be  auditioned 
periodically  and  given  an  opportunity  to  broadcast  over  the 
station’s  facilities.  Conversations  have  also  been  had  with 
the  Mayor  of  Tiffin,  Ohio,  Tiffin’s  unemployment  bureau 
and  the  president  of  Tiffin  University  regarding  the  use  of 
the  station’s  facilities.  Sustaining  agricultural  programs 
have  been  discussed  with  the  County  Extension  Agent. 

13.  During  the  first  year  of  operation,  Mr.  Harry  will  be 
the  station’s  general  manager  and  will  devote  approxi¬ 
mately  75%  of  its  time  to  the  station.  His  staff  will  consist 
of  approximately  eight  persons  at  the  beginning  of  opera¬ 
tions.  Joseph  D’Angelo,  a  resident  of  Tiffin,  who  will  be 
program  director  has  been  conducted  with  radio  broadcast¬ 
ing  intermittently  since  World  War  I  and  has  been  a  per¬ 
former,  has  originated  programs  and  operated  his  own 
radio  advertising  agency.  Floyd  Kinnaman,  president  of 
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Fostoria  Board  of  Education,  will  become  a  member  of  the 
station’s  program  department  and  will  be  particularly 
responsible  for  promoting  local  live  talent,  educational^ 
public  service  and  farm  programs.  Mr.  Kinnaman  has 
handled  programs  on  Station  WFIN,  Findlay,  Ohio  foif 
which  he  arranged  the  continuity,  announced  and  operated 
th  controls.  At  present  he  produces  a  church  program  for 
Station  WFIN  on  Sunday  mornings,  but  in  the  event  the 
instant  application  is  granted,  Mr.  Kinnaman  would  sever 
his  connections  with  Station  WFIN.  No  other  specific  per¬ 
sonnel  have  been  selected. 

Mansfield  Journal  Company  (Docket  No.  7417) 

14.  The  applicant,  Mansfield  Journal  Company,  publishes 
the  Mansfield  News- Journal,  the  only  daily  newspaper  in 
Mansfield  and  is  under  common  ownership  with  The  Lorain 
Journal  Company,  applicant  in  Docket  No.  7418.  ApplL 
cant  has  also  filed  an  application  for  a  Class  “B”  FM  sta¬ 
tion  in  Mansfield.  The  corporation  has  authorized  and  out¬ 
standing  1,000  shares  of  common  voting  stock  having  a  par 
value  of  $100  per  share.  Applicant’s  officers,  directors  and 
stockholders  are :  • ; 

(a)  Isadore  Horvitz,  president,  treasurer  and  a  director 
of  applicant  corporation  and  owner  of  996  (99.6%)  shares 
of  its  stock,  is  a  United  States  citizen,  residing  in  Cleveland, 
Ohio,  where  he  was  born  on  November  24,  1898.  He  was 
graduated  from  Case  School  of  -Applied  Science  in  Cleve¬ 
land  as  a  civil  engineer.  Mr.  Horvitz  holds  the  same  offices 
and  the  same  number  and  percentage  of  shares  of  stock  in 
The  Lorain  Journal  Company  as  he  holds  in  the  instant  ap¬ 
plicant.  In  addition,  he  is  vice-president,  secretary  and  a 
director  of  The  Highway  Construction  Company  of  Ohio, 
Inc.,  and  holds  125  of  the  2,500  shares  of  its  stock.  He  owns 
17  shares  and  is  an  officer  and  director  of  The  Horvitz  Com¬ 
pany,  a  construction  company,  which  also  owns  various 
listed  stocks  and  controls  Hollywood,  Inc.,  a  Florida  devel¬ 
opment  company. 
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1756  (b)  S.  A.  Horvitz,  brother  of  Isadore  Horvitz,  and 

publisher  of  the  Mansfield  News-Journal ,  is  a  United 
States  citizen,  residing  in  Cleveland,  Ohio,  where  he  was 
born  on  June  16,  1889.  He  is  vice-president,  secretary  and 
a  director  of  applicant  corporation  and  holds  one  (.1%) 
share  of  stock  therein.  He  holds  similar  offices-  and  stock 
interest  in  The  Lorain  Journal  Company.  Furthermore,  he 
is  president,  treasurer  and  a  director  of  The  Highway  Con¬ 
struction  Company  of  Ohio,  Inc.,  and  holds  2,373  shares  of 
its  stock.  He  holds  the  same  offices  in  The  Horvitz  Com¬ 
pany  and  owns  72  shares  of  stock  therein.  The  Horvitz 
brothers  are  not  associated  with  any  Mansfield  civic  or  fra¬ 
ternal  organizations.  In  the  event  this  application  is 
granted,  both  would  spend  as  much  time  as  necessary  in 
Mansfield,  but  neither  would  move  there.  Neither  of  them 
have  any  other  radio  connections,  nor  have  they  had  any 
experience  in  operating  a  radio  station. 

(c)  Mrs.  E.  M.  Horvitz,  wife  of  S.  A.  Horvitz,  is  a  United 
States  citizen  and  a  resident  of  Cleveland,  Ohio.  She  is 
a  director  of  applicant  corporation  and  holds  three  (.3%) 
shares  of  its  stock;  a  director  and  holder  of  two  shares  of 
The  Lorain  Journal  Company  stock;,  and  a  director  and 
holder  of  one  share  of  stock  of  The  Highway  Construction 
Company.  Mrs.  Horvitz,  who  has  no  other  radio  connec¬ 
tions,  would  take  no  part  in  directing  the  policies  of  the 
proposed  station  and  would  have  nothing  to  do  with  its  day- 
to-day  operations. 

(d)  J.  E.  Smith,  a  citizen  of  the  United  States,  resides  in 
Lakewood,  Ohio,  a  Cleveland  suburb.  He  is  comptroller, 
but  not  a  stockholder,  of  each  of  the  aforementioned  com¬ 
panies  and  is  also  assistant  secretary  and  assistant  treas¬ 
urer  thereof.  Mr.  Smith,  who  has  no  other  radio  interests, 
would  not  take  part  in  the  operation  of  the  station  and 
would  have  no  voice  in  the  policy  making  therefor. 

15.  Until  the  early  1920’s,  the  Horvitz  brothers  were  oc¬ 
cupied  almost  exclusively  with  their  construction  business. 
About  that  time,  R.  C.  Hoiles,  who  was  then  publishing  the 
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daily  newspapers,  Times  Herald  and  Mansfield  News ,  in 
Lorain  and  Mansfield,  Ohio,  respectively,  began  printing 
editorials  criticizing  S.  A.  Horvitz  and  his  construction 
company.  The  Horvitz  brothers  purchased  stock  in  the 
company  publishing  the  Lorain  News-J ournal,  a  competing 
daily  newspaper,  and  obtained  complete  control  thereof  in 
1S30.  At  approximately  the  same  time,  the  Horvitz; 
brothers  organized  the  Mansfield  Journal  Company,  the  in¬ 
stant  applicant,  and  began  publishing  a  daily  newspaper  in 
Mansfield  in  competition  with  R.  C.  Hoiles.  A  bitter  strug¬ 
gle  for  survival  developed  between  the  Hoiles  and  Horvitz 
newspapers  in  both  cities.  In  December  1930,  R.  C.  Hoilesi 
sold  both  of  his  papers  to  Brushf-Moore  Newspapers,  Inc.,; 
w’hich  company,  in  1932,  sold  the  newspapers  to  the  Horvitz 
newspaper  companies,  which  merged  the  purchased  papers 
with  their  own.  Applicant  through  its  newspaper  has  con¬ 
ducted  compaigns  to  secure  lower  gas  rates  in  Mansfield; 
to  rid  that  city  of  racketeers,  and  has  promoted  worthwhile 
charity  drives.  It  requires  its  employees  to  reside  in  Mans! 

field  and  take  an  active  part  in  the  city’s  civic  affairs. 
1757  16.  Applicant,  in  accordance  with  the  views  of  the 

Horvitz  brothers,  has  actively  and  vigorously  op¬ 
posed  Station  WMAN,  the  only  broadcast  station  in  Mans¬ 
field.  The  newspaper  does  not  carry  the  station’s  program 
logs,  wfill  not  publish  any  news  stories  relating  to  the  sta¬ 
tion  or  its  personnel  unless  they  are  unfavorable,  will  not 
accept  advertising  from  the  station  or  from  merchants  de¬ 
sirous  of  mentioning  the  station  in  their  advertising  copy, 
and  would  even  bar  mention  of  Station  WMAN  in  advertis¬ 
ing  relating  to  such  topics  as  Government  bond  sales  and 
religious  affairs.  The  Horvitz:  brothers  readily  concede 
this  hostility  to  Station  WMAN,  which  they  characterize  as 
an  “illegitimate”  station,  allegedly  predicating  this  opin¬ 
ion  upon  the  evidence  adduced  in  a  Commission  hearing 
held  in  1942  on  renewal  of  that  station’s  license.  In  its 
Decision  and  Order  in  that  case5,  the  Commission  found 


5  10  F.  C.  Reports  395. 
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that  false  statements  had  been  made  by  the  original  officers 
of  the  corporation  as  to  its  financial  qualifications  and  that 
Monroe  Rubin,  its  present  controlling  stockholder,  aided 
and  abetted  these  officers  in  the  deception.  Nevertheless, 
the  Commission  concluded  that  the  record  before  it  did  not 
warrant  refusal  to  renew  the  license  and  deletion  of  the 
service  rendered  by  the  station  to  the  community.  Al¬ 
though  the  Commission  found  that  a  renewal  of  the  license 
of  WMAN  would  be  in  the  public  interest,  the  Horvitz 
brothers  and  their  newspaper  have  not  ceased  to  oppose 
the  station  and  this  policy  will  continue.  Thus,  if  the  in¬ 
stant  application  is  granted,  the  paper  will  publish  its  sta¬ 
tion’s  program  logs  but  still  would  not  publish  those  of 
WMAN.  While  it  appears  that  this  opposition  to  WMAN 
antedates  the  Commission’s  investigation  and  hearing  by 
three  or  four  years,  S.  A.  Horvitz  explains  this  apparent  in¬ 
consistency  by  claiming  to  have  been  in  possession  of  the 
facts  involved  for  some  time  prior  to  the  Commission’s 
action. 

17.  Nine  residents  of  Mansfield  appeared  at  the  hearing 
on  the  AM  application  as  public  witnesses  and  testified  in 
opposition  to  the  instant  application.  Five  of  these  were 
local  merchants6  whose  newspaper  advertising  contracts 
were  either  canceled  or  not  renewed  when  they  began  ad¬ 
vertising  on  Station  WMAN.  In  each  instance,  it  is  con¬ 
tended  that  S.  A.  Horvitz  or  another  responsible  official  of 
the  newspaper  advised  these  merchants  that  they  could  not 
advertise  in  the  Mansfield  News-Journal  as  long  as  they  ad¬ 
vertised  on  the  radio  and,  in  some  cases,  said  specifically, 
that  the  paper  was  interested  only  in  exclusive  advertising 
contracts.  One  of  these  merchants,  Morgan  Cleaners  and 
Furriers,  has  been  unable  to  renew  its  newspaper  advertis¬ 
ing  contract  but  has  been  permitted  to  advertise  in  the 

e  These  merchants  are:  M.  Vale  Scouten  of  the  Quality  Furniture  Company; 
Boy  V.  Morgan  of  Morgan  Cleaners  and  Furriers;  Ralph  Snyder  of  Moskin’s 
Credit  Clothiers;  Aaron  J.  Goldsmith  of  Goldsmith’s  Men’s  Store;  and  Harry 
Morris  of  Rogers  and  Company,  jewelers. 
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newspaper  from  time  to  time  at  a  higher  1 1  open  rate”.  Two 
of  the  other  public  witnesses,  Robert  R.  Walsh,  a  sound 
equipment  dealer,  and  R.  B.  Gardner,  an  automobile  dealer, 
generally  opposed  the  application  of  the  Mansfield 
1758  Journal  Company  although  they  had  no  personal 
knowledge  of  exclusive  advertising  contracts.  Walsh 
complained  of  the  newspaper’s  policy  in  harassing  mer¬ 
chants  to  participate  in  War  Bond  advertising  and  because 
of  the  newspaper’s  failure  to  carry  WMAN  program  logs 
and  news  about  the  station’s  activities.  Mr.  Gardner  com¬ 
plained  of  the  paper’s  policy  in  advertising  rates  with  par¬ 
ticular  reference  to  national  advertising  rates  and  further  j 
felt  that  a  grant  of  the  application  would  precipitate  a  I 
struggle  between  the  two  radio  stations,  of  the  kind  wdiich 
developed  before  between  the  two  newspapers,  and  that 
'  such  a  struggle  would  harm  the  city.  The  remaining  two 
public  witnesses  wTere  Carl  Kindt,  a  time  salesmen  with 
Station  WMAN,  and  John  M.  O’Hara,  general  manager  of 
that  station,  both  of  whom  opposed  a  grant  to  the  Mans¬ 
field  Journal  Company  because  of  its  past  hostile  actions 
towards  Station  WMAN.  Kindt  contended  that  Dr.  Mar¬ 
cus,  a  local  chiropodist,  the  Ideal  Bakery,  and  other  mer-l 
chants  had  been  forced  to  discontinue  their  radio  advertis- 1 
ing  because  of  threats  of  being  barred  from  advertising  in 
the  city’s  only  newspaper.  O’Hara,  a  former  employee  of 
the  Mansfield  News-Journal,  testified  both  as  to  his  experi¬ 
ences  while  in  the  employ  of  the  applicant  and  as  manager 
of  WMAN.  According  to  O’Hara,  S.  A.  Horvitz  directed 
0  ’Hara  and  others  on  the  newspaper  staff  to  solicit  opposi¬ 
tion  to  the  original  application  for  the  station,  for  the  rea¬ 
son  that  the  station  would  cut  into  the  newspaper’s  adver-| 
tising  revenue ;  and  that  the  newspaper  succeeded  in  getting 
the  local  Chamber  of  Commerce  and  the  Retail  Merchants’! 
Association  to  adopt  resolutions  opposing  the  application.; 
After  the  station  was  established,  O’Hara  was  called  upon 
to  advise  several  advertisers,  including  some  of  those  who 
appeared  as  public  witnesses,  that  they  could  not  advertise 
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in  the  paper  if  they  also  advertised  on  the  radio.  O’Hara 
contended  that  S.  A.  Horvitz  developed  the  policy  of  elim¬ 
inating  these  advertisers  one  at  a  time  so  as  not  to  seriously 
affect  the  paper’s  revenue.  Horvitz  is  also  alleged  to  have 
advised  O’Hara  that  he  would  at  some  future  date  apply  for 
a  radio  station  and  at  that  time  would  sell  advertising  on 
the  radio  in  conjunction  with  newspaper  advertising  and 
that  under  such  circumstances  WMAN  could  not  last  long. 

18.  Applicant,  through  S.  A.  Horvitz,  attempted  to  re¬ 
fute  some,  but  not  all,  of  the  testimony  relating  to  its  ad¬ 
vertising  practices.  It  denied  that  it  had  ever  had  a  policy 
of  exclusive  advertising  contracts  and  submitted  a  list  of 
current  newspaper  advertisers  who  were  also  advertisers 
over  Station  WMAN.  In  reply  to  the  testimony  of  the  pub¬ 
lic  witnesses,  it  contended  that  it  had  canceled  only  one  ad¬ 
vertising  contract,  that  of  Rogers  &  Company,  and  that  this 
cancellation  was  for  credit  reasons  which  culminated  in  a 
law  suit;  and  that  in  the  case  of  Goldsmith  Men’s  Store, 
Ideal  Bakery,  and  Kline  Furs,  it  had  refused  to  renew  their 
advertising  contracts  for  credit  reasons.  It  also  contended 
that  the  contract  with  Quality  Furniture  Company  was  not 
renewed  because  that  company  had  expressed  repeated  dis¬ 
satisfaction  with  the  paper  and  wanted  to  try  radio  as  an 
advertising  medium,  Horvitz  suggesting  that  they  try  radio 
advertising  and  if  they  couldn’t  get  results  from  it  the  pa¬ 
per  would  enter  into  a  new  advertising  contract  when  the 
radio  contract  expired.  No  refutation  was  made  of  the 
testimony  as  to  the  termination  of  the  advertising  contracts 
of  Morgan  Cleaners  and  Moskin’s  Credit  Clothes.  Appli¬ 
cant  attempted  to  impeach  O’Hara  by  refuting  his  testi¬ 
mony  as  to  the  nature  of  the  position  which  he  held  with  the 
newspaper  but  did  not  refute  his  testimony  as  to  his  con¬ 
versations  with  S.  A.  Horvitz  relative  to  opposing  Station 
WMAN. 

1759  19.  The  proposed  station  will  be  physically  located 

in  the  building  in  which  the  newspaper  has  its  plant 
and  the  station  will  use  the  paper’s  reporters  to  gather  local 
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news.  In  all  other  respects,  the  station  is  expected  to  be 
run  as  a  separate  entity  from  the  newspaper.  Each  will 
have  separate  staffs  and  will  compete  for  advertising  and 
there  will  be  no  combination  rates  for  advertising  in  both 
media.  Although  the  newspaper  has  an  editorial  policy, 
the  station  would  not  have  one. 

20.  Applicant  has  total  assets  of  $828,428,  which  includes 
cash  in  the  amount  of  $169,223  and  a  net  worth  of  $585,1 13l 

It  would  cost  approximately  $40,042  to  construct  the  pro¬ 
posed  station  and  approximately  $3,468  to  operate  the  sta¬ 
tion  monthly.  No  estimate  of  monthly  revenue  was  mader 
A  staff  of  12  persons  will  be  employed  by  the  station,  each 
of  whom  will  be  required  to  be  experienced  in  the  broadcast 
field  and  to  reside  in  Mansfield  and  take  an  active  interest 
in  the  civic  organizations  of  that  city. 

21.  Approximately  56%  of  the  total  broadcast  time  will 
be  available  for  commercial  sponsorship.  Programs  will  be 
of  the  following  kinds  in  the  amounts  indicated :  entertain¬ 
ment,  63.5%;  educational,  5.7%;  religious,  4.6%;  agricul¬ 
tural,  3.6% ;  news,  17.6% ;  and  civic  programs,  5%.  Apr 
proximately  470  commercial  and  35  non-commercial  spot 
announcements  would  be  broadcast  weekly.  Network  affili¬ 
ation  is  not  contemplated  for  the  station.  Religious  pro¬ 
grams  will  be  carried  on  a  sustaining  basis,  and  time  will 
be  rotated  between  the  various  Mansfield  churches.  Appli¬ 
cant  has  offered  sustaining  time  to  numerous  religious,  edu¬ 
cational,  charitable  and  civic  organizations  in  the  commun¬ 
ity  and  representatives  of  12  such  organizations  testified 
that  they  would  use  the  time  offered  by  applicant.  Appli¬ 
cant  will  form  a  Program  Advisory  Committee,  composed 
of  representatives  of  the  cultural,  religious  and  social  set- 
vice  organizations  of  the  community,  to  advise  the  station 
on  matters  of  basic  program  policy. 

The  Lorain  Journal  Company  (Docket  No.  7418) 

22.  Facts  pertaining  to  the  background  and  business  in¬ 
terests  of  the  instant  applicant  and  its  officers,  directors 
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and  stockholders  are  set  forth  above  in  the  paragraphs  re¬ 
lating  to  the  Mansfield  Journal  application  (Docket  No. 
7417),  and,  as  previously  indicated,  the  officers  and  stock¬ 
holders  are  the  same  in  both  cases.  The  Lorain  Journal 
Company,  which  publishes  the  only  daily  newspaper  in 
Lorain,  has  also  filed  an  application  for  an  FM  station  in 
Lorain,  Ohio.  None  of  applicant’s  officers,  directors  or 
stockholders  are  residents  of  Lorain  nor  do  any  of  them 
belong  to  any  local  organizations  in  the  community.  If  the 
instant  application  is  granted,  none  of  these  officers  or 
stockholders  would  move  to  Lorain  but  the  Horvitz 
brothers,  who  now  visit  Lorain  regularly,  would  increase 
the  amount  of  time  spent  in  the  city.  Applicant  through 
its  newspaper  has  supported  civic  and  social  welfare  organ¬ 
izations  in  Lorain  and  has  required  its  newspaper  em¬ 
ployees  to  take  an  active  part  in  community  life.  The  pro¬ 
posed  station’s  staff  also  would  be  expected  to  interest 
themselves  in  local  activities  and  organizations. 

1760  23.  The  estimated  cost  of  construction  of  the  pro¬ 

posed  station  is  $33,242  and  the  estimated  monthly 
operating  costs  are  $3,468.  No  estimates  have  been  made 
as  to  monthly  revenue.  Applicant  has  total  assets  of  $502,- 
798  and  total  liabilities  of  $469,413,  or  a  net  worth  of  $33,- 
386.  Excluding  good  will  of  over  $45,000,  total  liabilities 
exceed  total  assets.  However,  assets  include  cash  of  $109,- 
010  and  liabilities  include  notes  in  the  amount  of  $300,040 
payable  to  Mansfield  Journal  Company.  Since  The  Lorain 
Journal  Company  and  Mansfield  Journal  Company  are 
under  common  ownership,  the  latter  corporation  has  agreed 
to  defer  collection  of  the  outstanding  notes  so  as  to  make 
sufficient  liquid  assets  available  to  applicant  herein  for  the 
construction  and  operation  of  the  proposed  station.  The 
station  will  be  constructed  in  the  building  in  which  the  news¬ 
paper  is  published  but  the  two  projects  would  be  operated 
generally  as  separate  entities.  The  station  would  have  12 
employees,  experienced  in  radio  broadcasting,  none  of 
whom  would  be  employed  by  the  newspaper.  However, 
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reporters  employed  by  the  newspaper  would  gather  local 
news  for  the  station.  A  separate  rate  card  has  been  estab¬ 
lished  for  the  station  and  there  would  be  no  combination 
rate  for  newspaper  and  radio  advertising. 

24.  The  proposed  station  would  operate  without  network 
affiliation  with  approximately  53%  of  its  total  broadcast 
time  available  for  commercial  sponsorship.  Programs 
would  be  of  the  following  general  types  in  the  percentages 
indicated:  entertainment,  55.9%;  educational,  7.7%;  re¬ 
ligious,  5.7%;  agricultural,  3.6%;  news,  20.8%;  and  civic 
programs,  6.3%.  Approximately  470  commercial  and  36 
non-commercial  spot  announcements  would  be  broadcast 
weekly.  In  order  to  keep  in  touch  with  public  reaction  to 
its  programming,  applicant  would  form  a  Program  Advis¬ 
ory  Committee  consisting  of  representatives  of  the  cultural, 
religious,  and  social  service  organizations  of  the  City  of 
Lorain,  which  would  advise  the  station  in  matters  of  basic 
program  policy.  Applicant  expects  to  devote  sustaining 
time  to  the  broadcasting  of  religious,  educational,  charitable 
and  civic  programs  and  has  made  specific  offers  of  time  to 
numerous  community  organizations  for  such  purpose.  Ap¬ 
plicant  also  plans  to  develop  local  talent  in  the  community. 

25.  Four  local  officials  of  C.I.O.  unions,  claiming  to  rep¬ 
resent  through  the  families  of  their  membership,  50%  to 
55%  of  the  residents  of  Lorain,  appeared  as  public  wit¬ 
nesses  and  opposed  the  application  of  The  Lorain  Journal 
Company.  These  labor  witnesses  all  claimed  that  The 
Lorain  Journal  Company  has  not  fairly  presented  labor 
news  to  the  public,  that  often  no  story  would  be  printed  in 
connection  with  certain  union  activities  or  if  the  story  was 
printed  pertinent  facts  were  omitted  so  that  a  true  picture 
could  not  be  obtained.  The  local  union  of  the  United  Steql 
Workers  of  America,  C.I.O.,  which  has  8,500  members  in  the 
City  of  Lorain,  went  on  record  on  two  occasions  opposing 
the  application  on  the  grounds  that  it  would  further  mo¬ 
nopoly  in  the  disemination  of  news  and  information  in  the 
community  and  further  that  the  newspaper  has  been  con- 
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sistently  prejudiced  in  the  presentation  of  news  regarding 
union  activities.  Another  union  representative,  formerly 
connected  with  the  C.I.O.  in  Lorain  but  now  an  employee  of 
an  A.  F.  of  L.  union  in  another  city,  contradicted  this 
1761  testimony,  claiming  that  The  Lorain  Journal  had 
always  been  very  fair  to  unions.  He  conceded,  how¬ 
ever,  that  he  supported  a  strike  of  the  American  Newspaper 
Guild  against  The  Lorain  Journal  and  had  gone  so  far  as 
to  cancel  his  subscription  to  the  paper  during  that  period 
because  of  the  labor  dispute.  Although  the  applicant  con¬ 
tacted  practically  every  civic,  educational,  charitable  and 
social  welfare  organizations  in  Lorain  for  the  purpose  of 
offering  sustaining  time  on  the  station,  the  labor  unions 
were  not  approached  in  this  connection.  Applicant  does, 
however,  contemplate  having  a  program  directed  towards 
the  interests  of  labor  and  would  broadcast  public  contro¬ 
versies  on  a  sustaining  basis. 

Mansfield  Journal  Company  (Docket  No.  7591) 

• 

26.  Facts  pertaining  to  the  background  and  business  in¬ 
terests  of  the  instant  applicant  and  its  officers,  directors 
and  stockholders  are  set  forth  above  in  re  Docket  No.  7417. 

27.  The  proposed  FM  station  would  operate  initially  for 
six  hours  per  day,  from  3:00  p.m.  to  9:00  p.m.,  with  57% 
of  its  programs  duplicating  those  carried  on  the  proposed 
daytime  only  AM  station.  When  there  are  a  sufficient  num¬ 
ber  of  FM  receivers  available  in  Mansfield,  the  station 
would  go  on  a  17-hour  daily  operating  schedule,  with  ap¬ 
proximately  70%  of  the  FM  station’s  programming  also 
being  broadcast  on  the  proposed  AM  station.  During  the 
initial  period  of  6-hour  operation,  51.8%  of  the  station’s 
time  would  be  available  for  commercial  sponsorship,  and 
240  commercial  and  34  non-commercial  spot  announcements 
would  be  broadcast  weekly.  When  full-time  operation  is 
undertaken,  53.1%  of  the  station’s  time  would  be  commer¬ 
cial  and  61  non-commercial  spot  announcements  would  be 
carried  weekly.  Network  affiliation  is  not  contemplated. 
At  the  time  of  full-time  operation,  programs  would  be  from 
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the  following  sources:  Records  and  transcriptions,  54.4%  ; 
wire  programs,  11.4% ;  live  programs,  34.2%.  Applicant 
has  made  offers  of  sustaining  time  on  the  proposed  FM 
station  to  various  civic,  religious,  fraternal  and  charitable 
organizations  in  the  city  of  Mansfield.  It  plans  to  broad¬ 
cast  special  musical  programs  which  would  take  advantage 
of  the  high  fidelity  characteristics  of  FM  broadcasting.  The 
station  would  maintain  a  separate  staff  from  that  of  the 
newspaper,  but  reporters  employed  by  the  newspaper  would 
also  gather  local  news  for  the  station.  Applicant  contem¬ 
plates  forming  a  program  advisory  committee  with  repre¬ 
sentatives  of  various  governmental  and  civic  organizations 
as  members. 

28.  The  estimated  cost  of  construction  for  the  proposed 
station  is  between  $68,000  and  $78,000,  and  the  monthly  cost 
of  operation  has  been  estimated  at  $3,558.  No  estimate  was 
given  of  revenues  to  be  obtained  from  the  proposed  opera¬ 
tion.  The  estimated  combined  cost  of  constructing  the  pro¬ 
posed  AM  and  FM  stations  would  be  between  $85,000 

1762  and  $90,000.  The  combined  monthly  cost  of  opera¬ 
tion  has  been  estimated  at  $4,763.  The  balance  sheet 
of  the  applicant,  as  of  August  31, 1946,  shows  current  assets 
of  $431,554  and  current  liabilities  of  $59,563.  Total  assets 
equal  $906,702  and  total  liabilities  and  reserves  are  $274,146, 
leaving  a  net  worth  of  $632,556. 

29.  The  proposed  station  would  operate  with  an  effective 

radiated  power  of  38  kw  and  an  antenna  height  above  aver¬ 
age  terrain  of  396  feet.  It  is  estimated  that  the  station 
would  serve  240,000  persons  within  an  area  of  3,290  square 
miles,  within  the  1,000  uv/m  contour.  The  proposed  station 
would  have  no  overlap  with  the  proposed  Class  A  station 
of  The  Lorain  Journal  Company  in  Lorain,  within  the  1,000 
uv/m  contour.  j 

30.  Mr.  H.  L.  Morris,  owner  of  Rogers  and  Company,  a 
Mansfield  jeweler,  who  had  testified  in  the  hearing  on  the 
AM  application  of  the  Mansfield  Journal  Company  relative 
to  applicant’s  policy  of  maintaining  exclusive  advertising 
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contracts,  had  a  conversation  with  applicant’s  publisher, 
Mr.  S.  A.  Horvitz  following  that  hearing  regarding  his 
securing  advertising  space  in  the  newspaper  for  his  busi¬ 
ness.  According  to  the  witness,  he  was  told  by  Mr.  Horvitz, 
“We  are  only  interested  in  you  as  an  exclusive  advertiser — 
if  you  want  to  come  along  in  the  newspaper  as  an  exclusive 
advertiser,  you  can,  but  this  is  the  last  chance  you  will  get.  ’  ’ 
Applicant’s  version  of  this  conversation  was  that  the  re¬ 
quest  for  an  advertising  contract  was  refused  because  Rog¬ 
ers  and  Company  could  not  establish  to  the  newspaper’s 
satisfaction  that  its  credit  was  satisfactory. 

31.  Shortly  before  the  hearing  herein,  the  Mansfield 
News-Journal  refused  to  accept  display  advertising  from 
the  Philco  Corporation  intended  to  promote  its  radio  pro¬ 
gram  on  the  American  Broadcasting  Company  network  and 
Station  WMAN,  the  local  affiliate  of  the  network.  Mr. 
Stuart  A.  Falk,  an  executive  of  the  Philco  Corporation,  ap¬ 
peared  as  a  witness  at  the  hearing  herein,  stating  that  he 
was  advised  by  Mr.  S.  A.  Horvitz  that  under  the  news¬ 
paper’s  policy,  advertising  could  not  be  accepted  from  any 
radio  advertiser.  Applicant  concedes  that  the  newspaper 
refused  to  accept  the  advertising  of  the  Plnlco  Corporation 
but  contended  that  the  refusal  was  based  upon  a  shortage  of 
newsprint  which  made  impossible  the  acceptance  of  new 
advertising  contracts. 

32.  Two  representatives  of  Mansfield  trade  unions  ap¬ 
peared  at  the  hearing  on  the  instant  application  as  public 
witnesses  and  opposed  the  application  of  the  Mansfield 
Journal  Company  because  of  alleged  bias  and  prejudice 
against  trade  unions.  The  CIO  Unions  in  Mansfield  have 
adopted  a  resolution  opposing  the  newspaper  application 
and  the  witnesses  cited  examples  of  alleged  distortion  of 
news  stories  about  trade  unions  which  has  appeared  in  ap¬ 
plicant’s  newspaper.  In  addition,  the  witnesses  claim  that 
the  Mansfield  News-Journal  refused  to  publish  an  adver¬ 
tisement  of  a  CIO  union  during  a  local  strike  because  the 
advertisement  called  attention  to  a  union  broadcast  over 
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Station  WMAN.  Applicant  denied  any  bias  or  prejudice 
against  trade  unions,  offering  in  evidence  a  series  of  news 
stories  and  editorials  which  it  believed  were  favorable  to 
organized  labor. 

i 

1763  Conclusions 

1.  Laurence  W.  Harry  and  Mansfield  Journal  Company 
request  the  use  of  the  same  frequency  in  Fostoria  and 
Mansfield,  Ohio,  respectively,  and  simultaneous  operation 
of  both  stations  would  involve  mutually  prohibitive  inter¬ 
ference.  Accordingly,  the  Commisison  must  determine 
which,  if  either,  of  these  applications  should  be  granted  in 
the  public  interest.  The  proposal  of  The  Lorain  Journal 
Company  does  not  involve  electrical  interference  with 
either  of  the  other  applications  herein.  There  is  one  Class 
“B”  FM  channel  available  for  allocation  in  Mansfield,  Ohio, 
for  which  only  the  application  of  Mansfield  Journal  Com¬ 
pany  is  pending. 

2.  Two  of  the  applicants  herein,  Mansfield  Journal  Com¬ 
pany  and  The  Lorain  Journal  Company,  are  under  common 
control  and  publish  the  only  daily  newspapers  in  Mans¬ 
field  and  Lorain,  Ohio,  respectively.  The  subject  of  news 
paper  ownership  of  radio  stations  was  thoroughly  exam¬ 
ined  by  the  Commission  during  the  period  from  1941  to 
1944.7  The  Commisison  concluded  as  a  result  of  this 
study,8  that  diversification  of  control  of  the  media  of  mass 
communication  and  the  avoidance  of  monopoly  of  the  ave¬ 
nues  of  communicating  fact  and  opinion,  were  desirable. 
The  Commission  did  not  adopt  a  general  rule  with  respect 
to  newspaper  ownership  of  radio  stations  but  stated  that  in 
processing  individual  applications  for  licenses  it  would 
inquire  into  such  ‘public  interest’  questions  to  the  end  of 
preventing  concentration  of  control  of  the  media  of  mass 
communication.  Accordingly,  in  the  instant  case,  the  quali- 

7/n  re  Orders  79  and  79A,  Docket  No.  6051. 

8See  Public  Notice,  January  13,  1944  (Mimeograph  No.  72933); 
10th  Annual  Report,  F.C.C.  (Fiscal  year  ending  June  30,  1944). 
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fications  of  these  newspaper  applicants  must  be  examined 
in  light  of  these  criteria. 

3.  The  Commission  has  first  considered  the  evidence  re¬ 
lating  to  exclusive  advertising  contracts  because  of  its  direct 
bearing  on  the  question  of  monopolistic  practices.  This  evi¬ 
dence  consists  of  the  testimony  of  eight  volunteer  public 
witnesses,  all  claiming  that  the  Mansfield  Journal  did,  in 
fact,  refuse  to  take  advertising  in  its  newspaper  by  radio 
advertisers;  the  attempted  refutation  of  the  testimony  by 
the  officers  of  the  Mansfield  Journal  Company;  and  evi¬ 
dence  showing  that  at  the  present  time  many  of  the  news¬ 
paper  advertisers  were  also  radio  advertisers.  After  care¬ 
ful  consideration  of  this  conflicting  evidence,  we  have  con¬ 
cluded  that  the  testimony  of  the  public  witnesses  is  entitled 
to  greater  weight  and  should  be  relied  upon  in  preference 
to  the  self-serving  contradiction  thereof  by  the  owners  of 
the  Mansfield  Journal  Company.  Five  of  these  public  wit¬ 
nesses  are  reputable,  distinterested  local  merchants  who 
would  have  no  ulterior  motive  in  testifying  falsely.  This  is 
also  true  of  the  sixth  witness,  an  officer  of  a  national  ad¬ 
vertiser,  who  had  had  no  prior  contracts  or  relationship 
with  the  Mansfield  News-Journal.  The  two  other  public 
witnesses  are  connected  with  the  only  existing  radio 
1764  station  in  Mansfield  and,  while  their  testimony  may 
have  been  colored  by  their  desire  to  prevent  the  es¬ 
tablishment  of  a  competing  station  in  the  community,  we 
nevertheless  feel,  from  our  examination  of  their  testimony, 
that  it  is  entitled  to  weight.  On  the  other  hand,  the  contra¬ 
dicting  testimony  of  S.  A.  and  I.  Horvitz,  the  principals 
of  the  applicant,  was  undoubtedly  influenced  by  partisan 
considerations  which  affects  its  reliability.  Moreover,  the 
applicant  offered  no  explanation  as  to  why  the  newspaper 
advertising  contracts  of  two  of  the  local  merchants  were 
not  continued  after  they  became  radio  advertisers  and, 
therefore,  the  testimony  of  these  witnesses  remains  uncon¬ 
tradicted.  In  addition,  particular  weight  must  be  given  to 
the  fact  that  two  of  the  witnesses  in  the  FM  hearing,  one  a 
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local  merchant  and  the  other  an  executive  of  the  Philco  Cor¬ 
poration,  reported  instances  of  attempts  to  establish  ex¬ 
clusive  advertising  contracts  during  the  period  between  the 
hearings  on  the  AM  and  the  FM  applications  when  applicant 
must  have  known  of  the  Commission’s  interest  in  this  ques¬ 
tion.  Accordingly,  upon  the  record  herein,  it  logically  may  be 
concluded  that  the  Mansfield  Journal  Company  has  ha¬ 
rassed  some  local  merchants  to  prevent  their  using  Radio 
Station  WMAN  as  an  advertising  medium  and  has  used  its 
position  as  the  only  newspaper  in  the  community  to  attempt 
to  coerce  such  merchants  into  entering  into  exclusive  ad¬ 
vertising  contracts.  This  conclusion  also  finds  support  in 
light  of  the  other  practices  and  activities  of  the  owners  of 
the  Mansfield  Journal  Company  which  indicate  that  they 
have  operated  their  newspaper  with  a  consistent  objective 
of  suppressing  competition  and  establishing  monopolies  .in 
the  field  of  local  advertising. 

4.  The  record  herein  establishes  that  the  Mansfield  News- 
Journal  has  consistently  fought  the  only  other  medium  of 
mass  communication  in  the  city,  Station  WMAN.  The  news¬ 
paper  has  refused  to  carry  the  station’s  program  log,  has 
refused  advertising  from  the  station  or  from  merchants 
desiring  to  mention  the  station  in  advertising  copy,  and  has 
used  its  position  as  the  only  newspaper  in  Mansfield  to  kefep 
legitimate  news  about  the  station  from  residents  of  the  area. 
If  its  application  were  granted,  it  would  publish  the  pro¬ 
gram  logs  of  its  station,  but  still  would  not  carry  those  of 
WMAN.  These  practices  not  only  reveal  a  desire  to  stifle 
fair  competition  but  indicate  a  lack  of  concern  for  the  lis¬ 
tening  public  in  Mansfield.  The  Commission  has  considered 
the  explanation  offered  by  the  applicant  for  its  continuous 
opposition  to  Station  WMAN  despite  the  fact  that  the  Com¬ 
mission  has  determined  that  the  public  interest  would  be 
served  by  continued  operation  of  that  station.  Applicant 
contends  that  its  opposition  to  Station  WMAN  stems  from 
the  findings  made  by  the  Commisison  following  a 
1765  hearing  on  the  renewal  of  that  station’s  license.  In 
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the  light  of  all  of  the  testimony  herein,  we  are  unable 
to  accept  this  explanation.  The  record  shows  that  the  prac¬ 
tices  of  the  newspaper  in  opposition  to  Station  WMAN  were 
in  effect  for  several  years  prior  to  the  Commission’s  in¬ 
vestigation  and  that,  in  fact,  the  newspaper  solicited  op¬ 
position  to  the  original  application  for  the  station.  All  of 
these  facts  serve  to  confirm  our  prior  conclusion  that  the 
owners  of  the  Mansfield  Journal  Company  have  sought  to 
suppress  competition  in  the  dissemination  of  news  and  in¬ 
formation  and  to  achieve  an  advertising  monopoly  in  the 
community  through  the  use  of  exclusive  advertising  con¬ 
tracts.  Nor  is  there  any  reason  for  concluding  that  under 
the  same  ownership  and  management  these  practices  would 
not  also  exist  were  The  Lorain  J ouraal  Company  to  become 
a  broadcast  licensee.  Upon  the  record  herein  we  believe  that 
if  the  Mansfield  Journal  Company  and  The  Lorain  Journal 
Company,  under  their  present  ownership,  were  to  acquire 
control  of  broadcast  facilities  in  addition  to  the' only  news¬ 
papers  in  the  respective  communities,  competition  in  the 
dissemination  of  news  and  information  would  be  suppressed 
and  further  that  pressure  would  be  exerted  on  advertisers, 
who  require  the  use  of  the  only  daily  newspaper  in  the 
city  for  their  businesses,  to  enter  into  exclusive  advertising 
contracts.  This,  in  our  view,  would  be  inconsistent  with  the 
public  interest.  We  conclude,  therefore,  that  these  appli¬ 
cants  are  not  qualified  to  receive  grants  of  their  applications 
before  us  in  either  Mansfield  or  Lorain,  and  we,  therefore, 
shall  deny  their  respective  applications. 

5.  There  remains  for  consideration  the  application  of 
Laurence  W.  Harry,  tr/as  Fostoria  Broadcasting  Company, 
which  application,  as  previously  indicated,  involves  mutually 
prohibitive  interference  with  that  of  Mansfield  Journal 
Company.  Since  we  shall  deny  the  application  of  Mansfield 
Journal  Company  on  grounds  independent  of  any  considera¬ 
tion  of  the  application  of  Laurence  W.  Harry,  we  are  not 
required  to  give  its  application  comparative  consideration 
with  that  of  Mr.  Harry.  Upon  a  careful  review  of  the  entire 
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record  with  respect  to  Laurence  W.  Harry,  we  conclude  that 
he  is  legally,  technically,  financially,  and  otherwise  qualified 
to  be  a  licensee  of  the  facilities  he  requests.  Mr.  Harry  pror 
poses  a  program  service  designed  to  meet  the  needs  and 
desires  of  the  areas  and  populations  he  proposes  to  serve. 
While  the  record  reveals  some  confusion  on  the  part  of  Mr. 
Harry  concerning  the  broadcasting  of  controversial  issues, 
we  are  satisfied  that  he  will  operate  his  proposed  station  in 
accordance  with  the  principle  stated  In  re  United  Broad¬ 
casting  Company  (WHKC)  10  FCC  Reports  515,  wherein 
we  said  that  there  was  a  duty  on  “each  station  licensee  to 
be  sensitive  to  the  problems  of  public  concern  in  the  com¬ 
munity  and  make  sufficient  time  available,  on  a  non-discrim- 
inatory  basis,  for  full  discussion  thereof.  *  •  •  ”  We  are 
also  satisfied  that  Mr.  Harry  will  not  follow  the  practice  of 
discouraging  political  broadcasts  through  the  charging  of 
rates  higher  than  his  standard  commercial  rates,  and  that 
his  policies  with  respect  to  religious  broadcasts,  all  of 
which  are  to  be  on  a  sustaining  basis,  will  be  in  the  public 
interest. 

1766  6.  Although  we  have  determined  that  Afr.  Harry 

is  in  every  way  qualified  to  receive  a  grant  of  his  ap¬ 
plication,  nevertheless  that  application  cannot  now  be 
granted.  The  frequency  he  seeks,  1510  kc,  is  a  U.  S.  Class  1-B 
frequency  and  therefore  is  included  within  the  policy  an¬ 
nounced  by  the  Commission  in  Public  Notice  No.  6630,  re¬ 
leased  May  8, 1947,  stating  that  action  would  be  deferred  on 
all  applications  for  daytime  use  of  U.  S.  Class  I  frequencies 
until  a  decision  had  been  arrived  at  in  the  proceeding 
(Docket  No.  8333)  with  respect  to  the  need  to  promulgate 
Rules  and  Regulations  concerning  daytime  skywave  trans- 
misison  of  standard  broadcast  stations.  Mr.  Harry  has 
filed  a  petition  requesting  that  his  application  be  exempted 
from  this  policy.  WThile  recognizing  that  this  policy  may 
impose  some  hardship  on  Mr.  Harry,  as  well  as  on  othfer 
applicants,  the  Commission  considers  that  the  granting  of 
an  exemption  not  heretofore  made  from  this  policy  would 
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be  inconsistent  with  the  stated  purpose  of  the  policy  and 
therefore  would  not  serve  the  public  interest,  convenience, 
or  necessity.  (See  Order  adopted  April  1,  1948  in  re  appli¬ 
cation  of  Syndicate  Theatres,  Inc.,  Columbus,  Indiana 
(Docket  No.  7099)  (Mimeo  No.  18805;  FCC  48-942). 

7.  Another  matter  requiring  disposition  is  the  petition 
filed  jointly  by  the  Mansfield  Journal  Company  and  The 
Lorain  Journal  Company  on  August  26,  1947  requesting 
that  the  record  in  the  AM  proceeding  be  reopened  so  that 
additional  evidence  might  be  introduced  concerning  the 
financial  qualifications  of  Laurence  W.  Harry.  Since  we 
have  been  able  to  determine,  based  upon  the  record,  that  Mr. 
Harry  is  financially  qualified  to  construct  and  operate  the 
standard  broadcast  station  he  proposes,  and  since,  under 
these  circumstances,  a  reopening  of  the  record  at  this  time 
further  to  inquire  into  such  finances  would  not  conduce  to 
the  ends  of  justice  or  the  orderly  dispatch  of  the  Commis¬ 
sion’s  business,  we  conclude  that  this  joint  petition  should 
be  denied. 

8.  A  further  petition  requiring  disposition  is  that  filed 
on  January  28, 1948  by  Laurence  W.  Harry,  tr/as  Fostoria 
Broadcasting  Company,  to  reopen  the  record  in  the  AM  pro¬ 
ceeding  so  as  to  permit  clarification  of  the  applicant’s  tes¬ 
timony  with  respect  to  certain  policies  he  expects  to  pursue. 
In  view  of  our  determination  that  Mr.  Harry’s  proposed 
policies  would  serve  the  public  interest,  no  need  exists  for 
reopening  the  record  for  the  purpose  sought  in  his  peti¬ 
tion.  Accordingly,  we  shall  deny  that  petition. 

9.  It  Is  Therefore  Ordered,  This  14th  day  of  July,  1948 
that  the  petition  filed  May  13,  1947  by  Laurence  W.  Harry, 
tr/as  Fostoria  Broadcasting  Company  requesting  exemp¬ 
tion  from  the  policy  enunciated  in  Public  Notice  No.  6630 
concerning  operation  of  daytime  stations  on  U.  S.  Class  I 
frequencies,  the  joint  petition  filed  August  25,  1947  by  the 
Mansfield  Journal  Company  and  The  Lorain  Journal  Com¬ 
pany  for  further  hearing,  and  the  petition  of  Laurence  W. 
Harry  filed  January  28, 1948  to  reopen  the  record,  Be,  and 
They  Are  Hereby,  Denied. 
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1767  10.  It  Is  Further  Ordered,  That  the  applications 

of  the  Mansfield  Journal  Company  and  of  The  Lorain 
Journal  Company  for  construction  permits  for  new  stand¬ 
ard  broadcast  stations  at  Mansfield,  Ohio,  and  Lorain,  Ohio, 
respectively,  Be,  and  They  Are  Hereby,  Denied. 

11.  It  Is  Further  Ordered,  That  the  application  of  Laur¬ 
ence  W.  Harry,  tr/as  Fostoria  Broadcasting  Company,  for 
a  construction  permit  for  a  new  standard  broadcast  station 
at  Fostoria,  Ohio,  Be,  and  It  Is  Hereby,  Retained  on  the 
hearing  docket  and  placed  in  the  pending  file. 

12.  It  Is  Further  Ordered,  That  the  application  of  the 
Mansfield  Journal  Company  for  a  construction  permit  for  a 
new  Class  B  FM  station  at  Mansfield,  Ohio,  Be,  and  It  Is 
Hereby,  Denied. 

j 

Federal  Communications  Commission 

T.  J.  Slowie 
Secretary. 

Released  July  15,  1948. 

1769  Commissioners  Jones  and  Sterling 

Dissenting  in  Part 


While  we  agree  with  the  majority  that  Laurence  W. 
Harry,  trading  as  Fostoria  Broadcasting  Company  is  quali¬ 
fied  to  become  a  licensee,  we  do  not  believe  that  this  record 
justifies  any  conclusion  that  either  the  Mansfield  Journal 
Company  or  the  Lorain  Journal  Company  is  not  qualified  to 
become  a  radio  broadcast  station  licensee.  j 

The  majority  reaches  its  conclusion  that  the  Mansfield 
Journal  Company  and  the  Lorain  Journal  Company  are 
not  qualified  to  hold  licenses  upon  a  finding  that  the  Mans¬ 
field  Journal  Company  has  sought  to  suppress  competition 
in  the  dissemination  of  news  and  information  and  has  at¬ 
tempted  to  achieve  an  advertising  monopoly  in  Mansfield. 
It  thereupon  concludes  that  these  two  newspaper  companies, 
which  are  under  common  control,  would  suppress  competi¬ 


tion  in  both  the  fields  of  dissemination  of  news  and 


ad- 


i 


178 


vertising,  in  the  event  they  or  either  of  them  were  per¬ 
mitted  to  own  and  operate  radio  broadcast  stations.  It 
seems  to  us  that  this  determination  cannot  be  reached  from 
any  fair  consideration  of  the  facts  in  this  case. 

It  is  apparent  from  this  record  that  the  Mansfield  Jour¬ 
nal  Company,  like  most  newspapers,  has  engaged  in  vigor¬ 
ous  competitive  practices,  but  these  seem  to  be  entirely 
within  the  realm  of  normal  conduct  of  a  private  business 
enterprise,  and,  particularly,  one  in  the  newspaper  publish¬ 
ing  industry.  We  see  no  reason  to  conclude  that  all  of  the 
business  practices  engaged  in  by  these  two  newspaper  com¬ 
pany  applicants  would  be  carried  over  into  the  operation  of 
the  broadcast  stations  for  which  they  are  making  applica¬ 
tion. 

The  majority  concludes  that  in  the  event  these  two  news¬ 
papers  aquired  broadcast  facilities,  advertisers  would  have 
pressure  exerted  upon  them  to  enter  into  exclusive  adver¬ 
tising  contracts.  In  reaching  this  determination,  the  major¬ 
ity  apparently  accepted,  as  true,  testimony  given  by  a  num¬ 
ber  of  witnesses  who  appeared  in  opposition  to  the  news¬ 
paper  applicants,  and  refused  to  give  any  credence  to  the 
testimony  of  witnesses  who  contradicted  that  testimony. 
We  cannot  conclude  that  such  opposition  testimony  should 
be  accepted  as  conclusive,  although  it  was  so  accepted  by  the 
majority  and  in  the  main  forms  the  basis  of  the  majority’s 
finding  that  these  two  newspaper  companies  are  not  quali¬ 
fied  to  hold  radio  station  licenses.  Particularly  is  this  true 
when  the  uncontroverted  evidence  shows  that  approxi¬ 
mately  54  advertisers  have  simultaneously  used  the  Mans¬ 
field  News- Journal  and  the  existing  radio  station  in  Mans¬ 
field. 

Moreover,  we  fail  to  find  any  mention  in  the  conclusions 
of  the  majority  decision  with  respect  to  the  clearly  estab¬ 
lished  affirmative  qualifications  of  the  Mansfield  Journal 
Company  and  the  Lorain  Journal  Company  to  operate  the 
stations  proposed  by  their  present  applications.  We  think 
it  but  fair  that  it  should  be  stated  that  this  record  discloses 
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that  the  Mansfield  Journal  Company  has  conducted  cam¬ 
paigns  in  the  interests  of  the  residents  of  Mansfield;  has 
promoted  worthwhile  charity  drives;  has  required  its  em¬ 
ployees  to  reside  in  Mansfield ;  and  generally  has  taken  a 
very  active  part  in  the  city’s  affairs.  Similar  findings  can 
be  made  on  this  record  with  respect  to  the  Lorain  Journal 
Company  and  the  activities  in  which  it  has  taken  part  in 
the  community  life  of  Lorain.  The  record  further  shows 
that  both  companies  propose  entirely  meritorius  program 
services  designed  to  meet  the  needs  of  the  residents  of  the 
areas  which  they  propose  to  serve. 

1770  Upon  the  entire  record  in  the  case  we  find  that  no 
specific  violations  of  law  or  regulations  upon  the 
part  of  those  two  newspapers  have  occurred  and  we  believe 
their  general  disqualifications  by  the  majority  are  unsup¬ 
ported  by  this  record  and  unsupported  in  law. 

Having  found  that  the  Lorain  Journal  Company  is  quali¬ 
fied  to  be  a  broadcast  licensee,  we  would  vote  for  a  grant 
of  that  application  but  for  the  fact  that  the  frequency  re¬ 
quested,  1140  kc,  is  a  U.  S.  Class  I  frequency.  Therefore, 
we  believe  this  application  should  be  placed  in  the  pending 
file  as  has  been  done  in  this  proceeding  with  the  applica¬ 
tion  of  Laurence  W.  Harry,  trading  as  Fostoria  Broad¬ 
casting  Company.  Since  we  consider  that  the  Mansfield 
Journal  Company  is  qualified  to  be  a  broadcast  licensee,  yre 
believe  that  it  should  be  granted  the  Class  B  FM  channel 
which  it  seeks  and  which  is  available  for  assignment  at 
Mansfield.  As  between  the  mutually  prohibitive  AM  appli¬ 
cations  of  the  Mansfield  Journal  Company  and  Laurence 
W.  Harry,  trading  as  Fostoria  Broadcasting  Company, 
neither  one  of  which  could  now  be  granted,  we  consider  that 
under  Section  307(b)  of  the  Communications  Act,  the  lat¬ 
ter  application  should  be  preferred  since  Mansfield  pres¬ 
ently  has  a  standard  broadcast  station,  whereas  Fostoria 
does  not. 
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1772  Excerpt  from  Minutes  of  the  Federal 
Communications  Commission 

Minute  No.  239-A-48 
Commission  Meeting 
(FM  Non-Hearing  Matters) 
June  16,  1948 
12  noon 

PRESENT:  Commisisoners  Coy,  Chairman,  Hyde,  Jones 
and  Sterling. 

At  a  session  of  the  Federal  Communications  Commis¬ 
sion  held  at  its  offices  in  Washington,  D.  C.,  this  date, 
the  above-named  Commissioners  being  present,  the 
Commission  took  the  following  actions  on  FM  Non- 
Hearing  Matters,  all  actions  being  by  unanimous  vote 
except  as  otherwise  indicated. 

Agenda  Call 

Item  No.  File  No.  Applicant  Letters 

2.  Adopted  letter,  FCC  48-1672,  attached. 

T.  J.  Slowie 
Secretary. 

FCC  48-1672 
22416 
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1773  FCC  48-1672 

Mr.  Edward  Lamb 

Vice-President 

Unity  Corporation,  Inc. 

1014  Edison  Building 
Toledo  4,  Ohio 

Dear  Sir: 

In  accordance  with  the  request  contained  in  your  letter 
of  June  1,  1948,  the  Commisison  on  June  9,  1948,  vacated 
your  construction  permits  for  new  Class  B  FM  stations  at 
Springfield  and  Mansfield,  Ohio ;  and  at  the  same  time  dis¬ 
missed  your  applications  (File  Nos.  EPH-516  and  BPH-560 
respectively). 

Federal  Communications  Commission 

T.  J.  Slowie  !' 

Secretary. 

•  ••••••••« 
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Filed  Nov  10  1948 
IN  THE 

United  States  Court  of  Appeals 

fob  the  District  of  Columbia  Cibcuit 
No.  10049 

Mansfield  Journal  Company  (FM),  Appellant , 

v. 

Federal  Communications  Commission,  Appellee. 

i 

Notice  of  Appeal  from  a  Decision  and  Order  of  the  Federal 
Communications  Commission  and  Statement  of  the  Rea¬ 
sons  Therefor. 

L 

•  i 

Notice  of  Appeal 

Comes  now  the  Mansfield  Journal  Company,  an  Ohio  Cor¬ 
poration,  applicant  for  a  new  high  frequency  FM  broadcast 
station  at  Mansfield,  Ohio  (FCC  Docket  No.  7591)  and  here¬ 
by  gives  notice  of  its  appeal  pursuant  to  the  provisions  of 
Section  402  of  the  Communications  Act  of  1934,  as  amended^ 
by  the  timely  filing  of  this  notice  of  appeal  from  the  deci¬ 
sion  of  the  Federal  Communications  Commission  of  July 
14,  1948  (released  July  15,  1948)  purporting  to  deny  this 
appellant’s  application  for  a  construction  permit  for  a  new 
FM*  station  at  Mansfield,  Ohio,  and  from  the  Commission’s 
subsequent  denial  of  this  appellant’s  Petition  For  Rehear¬ 
ing.  On  August  4,  1948,  this  appellant  filed  a  **  Petition 
For  Rehearing,  For  Reconsideration  And  Other  Appropri¬ 
ate  Relief”  directed  against  the  Federal  Communications 
Commission’s  Decision  of  July  14, 1948.  This  Petition  For 
Rehearing  was  denied  by  a  Memorandum  Opinion  and  Or- 

*  Stations  referred  to  herein  as  AM  stations  are  Amplitude  Modulation  or 
standard  broadcast  stations  and  stations  referred  to  as  FM  stations  are  the 
high  frequency  new  type  Frequency  Modulation  stations.  The  letters  (FM) 
after  name  of  this  appellant  in  the  caption  herein,  is  to  distinguish  this  case 
from  other  cases  of  this  same  appellant  in  this  Honorable  Court. 
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der  of  the  Federal  Communications  Commission  on  Octo¬ 
ber  20, 1948. 

The  Federal  Communications  Commission  on  January 
10, 1948,  issued  an  Order  purporting  to  (1)  sever  and  finally 
grant  the  FM  application  of  Richland,  Incorporated  (FCC 
Docket  No.  7590) ;  (2)  sever  for  separate  consideration  the 
application  of  Unity  Corporation,  Inc.  (FCC  Docket 
A-2  No.  7589) ;  and  (3)  sever  this  appellant’s  application 
(FCC  Docket  No.  7591)  from  this  consolidated  pro¬ 
ceeding  in  which  it  had  been  heard  and  further  consolidat¬ 
ing  it  with  a  proceeding  with  which  it  had  no  previous  con¬ 
nection.  On  February  3, 1948,  this  appellant  properly  filed 
a  “Petition  For  Rehearing  And  Other  Appropriate  Re¬ 
lief”  directed  against  this  Commission  Order  of  January 
10,  1948,  which  Petition  was  denied  by  the  Commission  on 
March  12, 1948.  The  illegal  action  of  the  Commission  with 
respect  to  the  erroneous  grant  of  the  Richland,  Incorpo¬ 
rated  FM  application  is  the  subject  of  a  prior  separate  ap¬ 
peal  by  this  appellant  in  this  Honorable  Court.  (Mansfield 
Journal  Co.  vs.  F.C.C.  No.  9817) 

In  support  of  this  notice  of  appeal,  appellant  submits  the 
following  reasons  therefor  to  this  Honorable  Court. 

n. 

Jurisdiction 

All  administrative  remedies  having  been  exhausted,  this 
appellant  takes  this  appeal  under  the  provisions  of  Section 
402  of  the  Communications  Act  of  1934,  as  amended, 
(U.S.C.,  Title  47,  Section  402),  to  this  Honorable  Court  as 
an  applicant  for  a  construction  permit  for  a  radio  broad¬ 
casting  station  whose  application  has  been  denied  and 
whose  interests  have  been  adversely  affected  by  the  Order 
and  the  Decision  of  the  Federal  Communications  Commis¬ 
sion  purporting  to  deny  the  FM  application  of  this  appel¬ 
lant. 


Preliminary  Statement 

Appellant  herein,  the  Mansfield  Journal  Company,  filed 
its  application  with  the  Federal  Communications  Commis¬ 
sion  on  October  5,  1945,  requesting  a  construction  permit  ! 
for  a  new  high  frequency  FM  broadcast  station  to  be  erected 
at  Mansfield,  Ohio  (FCC  Docket  No.  7591).  The  Commis-  j 
sion,  by  an  Order  of  May  16,  1946,  consolidated  this  appel¬ 
lant’s  application  for  hearing  with  the  applications  of  Rich¬ 
land,  Incorporated  (FCC  Docket  No.  7590)  and  Unity  Cor¬ 
poration,  Inc.  (FCC  Docket  No.  7589).  Each  of  these  ap¬ 
plications  requested  construction  permits  to  build  Class  B 
FM  broadcast  stations  at  Mansfield,  Ohio.  A  hear-  j 
A-3  ing  was  held  during  October  and  November  of  1946 
in  which  all  three  applicants  participated  as  adver¬ 
sary  parties.  On  January  10,  1948,  the  Commission,  with-  j 
out  prior  notice  to  this  appellant  of  its  intention,  issued  an ! 
Order  erroneously  purporting  to  sever  and  finally  grant 
the  FM  application  of  Richland,  Incorporated,  and  errone¬ 
ously  purporting  to  sever  for  separate  consideration  thej 
FM  application  of  Unity  Corporation,  Inc.,  and  in  the  same 
Order,  purported  to  erroneously  sever  the  FM  application 
of  this  appellant  from  the  consolidated  proceeding  in  which 
it  had  been  heard.  This  Order  of  January  10,  1948,  also 
recited  the  fact  that  the  Commission,  on  that  same  day,  had 
adopted  a  Proposed  Decision  upon  the  application  of  the 
Mansfield  Journal  Company,  for  a  standard  AM  broadcast 
station  in  which  the  Commission  had  set  forth  its  Findings 
and  Conclusions  in  regard  to  the  Mansfield  Journal  Com¬ 
pany’s  FM  application  herein.  The  Commission’s  Order  of 
January  10,  1948  and  the  Proposed  Decision  of  that  same 
day,  together,  in  effect,  erroneously  consolidated  the  Mans¬ 
field  Journal  Company’s  FM  application  (FCC  Docket  No. 
7591)  with  its  AM  application  (FCC  Docket  No.  7417),  for 
a  new  standard  broadcast  station  at  Mansfield  and  the  AM 
application  of  the  Lorain  Journal  Company  (FCC  Docket 
No.  7418)  for  a  new  AM  station  at  Lorain,  Ohio,  as  well  as 
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the  AM  application  of  Laurence  W.  Harry,  trading  as  the 
Fostoria  Broadcasting  Company  (FCC  Docket  No.  7356) 
for  a  new  AM  station  at  Fostoria,  Ohio.  None  of  these  AM 
applicants  was  a  party  to  the  proceeding  involving  the 
Mansfield  Journal  Company’s  FM  application,  nor  were  the 
FM  Applicants  parties  to  the  proceeding  involving  any 
one  of  the  above  AM  applications. 

The  Mansfield  Journal  Company  and  the  Lorain  Journal 
Company  are  under  common  ownership,  having  the  same 
officers,  directors  and  stockholders. 

The  application  of  Unity  Corporation,  Inc.,  (FCC  Docket 
No.  7589),  having  been  severed  (January  10,  1948)  and 
granted  by  the  Commission  on  March  12,  1948,  was  later 
dismissed  upon  its  own  request  by  the  Commission  on  June 
16, 1948  and  the  construction  permit  to  it  vacated.  There¬ 
fore,  any  questions  which  may  have  arisen  from  the  Com¬ 
mission’s  actions  with  respect  to  this  application  are  now 
moot  and  therefore  are  not  considered  herein. 

On  February  3,  1948,  this  appellant  filed  with  the  Com¬ 
mission,  Exceptions  to  the  Commission’s  Proposed  Deci¬ 
sion  and  Order  of  January  10, 1948.  This  appellant,  though 
it  objected  to  the  procedure  to  which  it  was  being 
A-4  subjected,  filed  Exceptions  in  order  to  preserve  its 
rights.  These  Exceptions  set  forth  the  errors  of  the 
Commission  in  its  Proposed  Decision,  some  of  which  were, 
in  part,  that  the  Commission  illegally  attempted  to  disqual¬ 
ify  this  appellant  by:  (1)  erroneously  injecting  into  this 
proceeding  such  matters  as  the  question  of  newspaper  own¬ 
ership  of  radio  stations.  Insertion  of  this  question  at  this 
juncture  of  the  proceeding  raised  new  issues  upon  which 
this  appellant  had  no  proper  notice  or  opportunity  to  be 
heard  thereon,  thereby  depriving  this  appellant  of  its  right 
to  a  full  and  fair  hearing;  (2)  illegally  attempting  to  extend 
its  authority  into  such  fields  as  “control  over  the  media 
of  mass  communication”,  “the  avenues  of  communicating 
fact  and  opinion”,  “exclusive  advertising  contracts”,  de¬ 
termination  of  what  constitutes  “legitimate  news”  as 
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printed  by  a  newspaper,  and  the  conduct  and  operation  of 
the  newspaper  business.  Such  illegal  assumption  of  au¬ 
thority  by  the  Commission  exceeds  and  violates  the  statu¬ 
tory  mandate  of  the  Communications  Act  of  1934,  as 
amended  (3)  unlawfully  attempting  to  penalize  this  appel¬ 
lant  for  exercising  and  for  proposing  to  continue  to  exer¬ 
cise  its  right  of  freedom  of  speech  and  freedom  of  the  press 
which  is  a  violation  of  this  appellant’s  rights  under  the 
First  Amendment  to  the  Constitution  of  the  United  States ; 
and  (4)  illegally  imputing  motives  and  acts  to  this  appel¬ 
lant,  such  as,  this  appellant  did  “suppress  competition  in 
the  dissemination  of  news  and  information”  and  appellant 
did  “achieve  an  advertising  monopoly”,  that  appellant  did 
“desire  to  stifle  fair  competition”  and  “established  monop¬ 
olies”  and  “harassed”  and  “coerced”  merchants.  Such 
findings  and  conclusions  thereon  are  a  gross  usurpation  of 
authority  which  is  vested  in  other  tribunals  by  the  Sherman 
Anti-Trust  Act  and  the  Clayton  Act.  The  Federal  Com¬ 
munications  Act  of  1934,  as  amended,  does  not  give  the  Fed¬ 
eral  Communications  Commission  jurisdiction  over  such 
matters.  The  proposed  decision  of  the  Commission  is  con¬ 
trary  to  due  process  of  law  and  contrary  to  the  evidence  ini 
the  record  of  this  case. 

On  February  3,  1948,  a  Petition  For  Rehearing  was  also 
filed  with  the  Commission  by  this  appellant  directed  against 
the  Commission’s  purported  severance  Order  of  January 
10,  1948,  which  pointed  out  with  particularity  the  errors 
committed  by  the  Commission.  The  Commission’s  errors 
include,  among  others,  the  circumvention  of  the  legally  es¬ 
tablished  procedure  as  contemplated  by  the  Commission’s 
own  Rules  and  Regulations  and  the  Communications 
A-5  Act  of  1934,  as  amended,  thus  depriving  this  appel¬ 
lant  of  its  right  to  due  process  of  law  and  equal  pro¬ 
tection  thereof  under  the  provisions  of  the  Communications 
Act  of  1934,  Sections  309(a),  402(b),  (c)  &  (e),  409(a)  and 
the  Rules  and  Regulations  of  the  Federal  Communications 
Commission,  Sections  1.851, 1.854, 1.856.  This  Petition  For 
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Rehearing  was  erroneously  denied  by  the  Commission  on 
March  12,  1948  and,  accordingly,  the  Mansfield  Journal 
Company,  having  exhausted  its  administrative  remedies  in 
the  matter  of  the  severance  and  final  grant  of  the  Richland, 
Incorporated  FM  application,  filed  its  notice  of  appeal  with 
this  Honorable  Court  on  April  2,  1948.  This  case  is  now 
entitled  “Mansfield  Journal  Company,  Appellant  vs.  Fed¬ 
eral  Communications  Commission,  Appellee,  No.  9817,  in 
the  United  States  Court  of  Appeals  for  the  District  of  Co¬ 
lumbia  Circuit”,  and  is  scheduled  for  hearing  on  Novem¬ 
ber  15,  1948. 

The  Commission,  by  its  illegal  procedure,  as  herein  de¬ 
scribed,  discriminates  against  this  appellant  because,  on 
one  hand,  the  order  and  decision  of  January  10, 1948  afford 
this  appellant  the  opportunity  of  filing  exceptions  and  hav¬ 
ing  oral  argument  on  its  FM  application  but,  in  the  same 
order,  it  deprives  this  appellant  of  its  right  to  file  excep¬ 
tions  and  have  oral  argument  on  the  Commission’s  grant 
of  the  FM  application  of  Richland,  Incorporated.  This  cir¬ 
cumvention  of  the  normally  established  legal  procedure  de¬ 
nies  this  appellant  its  procedural  right  to  a  full  and  fair 
hearing  in  the  matter  of  the  consolidated  proceeding  in 
which  it  and  Richland,  Incorporated  participated  as  com¬ 
petitive  adversary  parties,  each  attacking  the  qualifications 
of  the  other. 

On  April  27, 1948,  this  appellant  filed  a  Petition  To  Con¬ 
tinue  the  Oral  Argument  scheduled  by  the  Commission  on 
the  Exceptions  to  the  Proposed  Decision.  The  reason  for; 
this  request  for  continuance  was  because  of  the  pendency 
in  this  Honorable  Court  of  the  matter  of  the  Commission’s 
erroneous  severance  and  grant  of  the  Richland,  Incorpo¬ 
rated  FM  application.  This  appellant’s  Petition  To  Con¬ 
tinue  Oral  Argument  was  erroneously  denied  by  the  Com¬ 
mission  on  April  29,  1948,  and  oral  argument  was  held  be-' 
fore  the  Commission  on  May  4, 1948,  at  which  time  this  ap¬ 
pellant  again  requested  the  argument  be  continued  and 
again  this  request  was  denied.  A  final  decision  was  adopted 
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on  July  14,  1948,  erroneously  denying  this  appel- 
A-6  lant’s  application.  A  Petition  For  Reconsideration,  j 
For  Rehearing  and  Other  Appropriate  Relief  was 
filed  by  this  appellant  with  the  Federal  Commnnications 
Commission  on  August  4,  1948,  directed  against  the  Deci¬ 
sion  of  July  14,  1948.  This  Petition  was  erroneously  de¬ 
nied  by  the  Commission’s  Memorandum  Opinion  and  Or¬ 
der  of  October  20,  1948.  • 

I 

This  appellant,  in  its  Petition  For  Rehearing,  directed 
against  the  Commission’s  Order  of  January  10,  1948,  in  its  i 
Exceptions  to  the  Proposed  Decision  of  January  10,  1948, 
in  its  Oral  Argument  before  the  Commission  on  May  4,. 
1948,  and  in  its  Petition  For  Rehearing  of  August  4,  1948, 
pointed  out  with  particularity  and  in  numerous  respects,  ! 
the  unjust,  unwarranted,  erroneous  and  illegal  aspects  of 
the  Commission’s  Action  purporting  to  deny  this  appel-  i 
lant’s  FM  application  and  purporting  to  grant  the  FM  ap¬ 
plication  of  Richland,  Incorporated  which  deprived  this  ap¬ 
pellant  of  its  right  to  due  process  of  law  and  equal  protec¬ 
tion  thereof.  All  of  which  has  been  completely  disregarded 
by  the  Commission.  \ 

This  appellant’s  interests  are  adversely  affected  and  it  is 
aggrieved  by  the  illegal  actions  of  the  Commission  and  hav¬ 
ing  exhausted  all  administrative  remedies,  it  now  seeks  ap¬ 
pellate  relief  from  this  Honorable  Court. 

IV. 

Statement  of  Reasons  For  Appeal 

1.  The  Commission  erred  by  the  issuance  of  its  Order  of 
January  10,  1948  which,  without  notice  to  the  Mansfield 
Journal  Company,  appellant  herein,  purported  to  (1)  sever 
from  an  adversary  proceeding  involving  the  FM  applica¬ 
tion  of  this  appellant  and  finally  grant  the  FM  application 
of  Richland,  Incorporated  without  adequate  findings  of  fact 
and  conclusions  or  a  proposed  decision  with  respect  thereto, 
and  (2)  sever  for  separate  consideration  this  appellant’s 
FM  application  and  consolidate  it  in  a  proceeding  in  which 
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it  had  not  been  heard.  The  severance  and  grant  of  the  FM 
application  of  Richland,  Incorporated  is  contrary  to  the 
Rules  and  Regulations  of  the  Federal  Communications  Com¬ 
mission  (Secs.  1.851,  1.854,  1.856)  and  in  violation  of  the 
Communications  Act  of  1934,  as  amended  (Secs.  309  (a)), 
402(h),  (c)&(e),  409(a),  in  that  it  deprives  this  appellant 
of  its  right  to  file  exceptions  to  the  proposed  decision  and  » 
to  have  oral  argument  thereon  which  is  a  necessary 
A-7  legal  requisite  to  a  full  and  fair  hearing.  Further, 
the  Commission’s  Order  of  January  10,  1948  erro¬ 
neously  discriminates  against  this  appellant  by  not  afford¬ 
ing  it  equal  treatment  thus  violating  the  Communications 
Act  in  that  under  the  Act  there  is  no  provision  where  dis¬ 
criminative  construction  may  be  placed  upon  its  language 
permitting  the  Commission  to  act  unequally  as  between  two 
applicants.  This  same  illegal  Order  of  January  10,  1948 
operates  to  the  detriment  of  the  public  interest  because  the 
complete  absence  of  adequate  findings  of  fact  failed  to  re-  * 
solve  serious  questions  raised  as  to  the  qualificatons  of 
Richland,  Incorporated  as  shown  by  the  testimony  and  evi¬ 
dence  in  the  record  of  this  proceeding. 

2.  The  Commission  erred  by  the  issuance  of  its  Proposed 
Decision  of  January  10, 1948,  said  Proposed  Decision  being 
illegal  in  that  it  purports  to  disqualify  this  appellant  by  (1) 
erroneously  injecting  into  this  proceeding  matters  which 
raise  new  issues  upon  which  this  appellant  has  had  no  op¬ 
portunity  to  be  heard  thereon;  (2)  illegally  attempting  to 
extend  its  authority  over  matters  over  which  it  has  no  juris¬ 
diction;  (3)  unlawfully  abridges  this  appellant’s  right  of 
freedom  of  speech  and  freedom  of  the  press;  and  (4)  ille¬ 
gally  imputing  motives  and  acts  to  this  appellant  which 
have  been  declared  by  Congress  and  the  Courts  as  illegal 
and  criminal,  and  over  which  the  Commission  has  no  juris¬ 
diction. 

3.  The  Commission  erred  by  failing  to  issue  a  valid  and 
proper  Proposed  Decision  after  it  had  been  put  on  notice 
of  the  unjust,  unwarranted,  erroneous  and  hence  illegal  as¬ 
pects  of  its  Proposed  Decision  by  the  Exceptions  filed  by 
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this  appellant  on  February  3, 1948.  For  the  Commission  to 
ignore  this  appellant’s  Exceptions  and  to  fail  to  issue  a 
valid  Proposed  Decision  is  arbitrary  and  capricious. 

4.  The  Commission  erred  by  holding  Oral  Argument  on 
May  4,  1948  on  an  improper  and  invalid  Proposed  Deci¬ 
sion  after  this  appellant,  on  February  3,  1948,  in  its  Excep¬ 
tions  filed  with  the  Commission,  pointed  out  with  particu¬ 
larity  the  erroneous,  improper  and  illegal  aspects  of  the 
Proposed  Decision  of  January  10,  1948.  Holding  of  this 
Oral  Argument  on  an  invalid  Proposed  Decision  was  an 
arbitrary  and  capricious  act. 

5.  This  appellant  filed  its  Exceptions  on  February  3, 1948, 

and  after  the  Commission  held  Oral  Argument  on 
A-8  these  Exceptions  (May  4,  1948),  it  erred  by  failing 
to  issue  a  proper  and  valid  Proposed  Decision.  The 
Commission’s  failure  to  so  act  was  arbitrary  and  capri¬ 
cious. 

6.  The  Commission  erred  by  the  issuance  of  its  erroneous 
Final  Decision  of  July  14,  1948,  said  Final  Decision  being 
illegal  in  that  it  purports  to  disqualify  this  appellant  afld 
deny  its  application  by: 

(1)  Erroneously  injecting  into  this  proceeding  such  mat¬ 
ters  as  the  question  of  newspaper  ownership  of  radio 
stations.  The  insertion  of  this  question  raises  new 
issues  upon  which  this  appellant  has  had  no  proper 
notice  of  or  opportunity  to  be  heard  thereon,  and  is 
thereby  deprived  of  its  right  to  a  full  and  fair  hear¬ 
ing.  (Decision,  Conclusions,  Page  15,  Paragraph  2) 

(2)  Illegally  attempting  to  extend  its  jurisdiction  and 
authority  over  such  fields  as,  * 1  control  over  the  media 
of  mass  communication”,  “the  avenues  of  communi¬ 
cating  fact  and  opinion”,  ’’exclusive  advertising  con¬ 
tracts”,  the  determination  of  what  constitutes  “le¬ 
gitimate  news”  as  printed  by  a  newspaper  and  the 
conduct  and  operation  of  the  newspaper  business. 
Such  illegal  assumptions  of  authority  by  the  Com¬ 
mission  exceeds  and  violates  the  authority  delegated 
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to  it  by  the  Communications  Act  of  1934,  as  amended. 
(Decision,  Conclusions,  Pages  15, 16, 17,  Par.  2, 3  &  4) 

(3)  Unlawfully  attempting  to  penalize  this  appellant  for 
exercising  and  for  proposing  to  continue  to  exercise 
its  right  of  freedom  of  speech  and  freedom  of  the 
press  which  is  a  violation  of  this  appellant’s  rights 
under  the  First  Amendment  to  the  Constitution  of 
the  United  States.  (Decision,  Conclusions,  Pages  15, 
16, 17,  Par.  2,  3  &  4) 

(4)  Illegally  imputing  motives  and  acts  to  this  appellant 
which  have  heretofore  been  declared  by  Congress 
and  the  Courts  as  illegal  and  criminal,  such  as  appel¬ 
lant  did  “suppress  competition  in  the  dissemination 
of  news  and  information”,  “achieve  advertising 
monoplies”,  “desire  to  stifle  fair  competition”,  “es- 

A-9  tablish  monopolies”,  “harassed”  and  “coerced” 
merchants.  Neither  the  Sherman  Anti-Trust  Act  (26 
Stat.  209),  The  Clayton  Act  (38  Stat.  730),  nor  the 
Federal  Communications  Act  of  1934,  as  amended 
(48  Stat  1064)  give  the  Federal  Communications 
Commission  any  authority  or  jurisdiction  over  such 
matters.  Not  only  was  appellant  not  on  notice  of  and 
not  afforded  opportunity  to  meet  such  issues,  but  the 
self  generated  power  assumed  by  the  Commission 
deprives  this  appellant  of  its  right  of  due  process  of 
law  and  equal  protection  thereof.  Such  self  gener¬ 
ated  power  and  jurisdiction  was,  therefore,  errone¬ 
ously  assumed  by  the  Commission  in  making  findings 
and  conclusions  on  matters  not  at  issue  and  which 
are  not  even  supported  by  the  evidence  in  the  record 
in  this  case.  (Decision,  Conclusions,  Pages  16  &  17, 
Par.  3  &  4) 

7.  The  Commission  erred  by  concluding  that  if  this  appel¬ 
lant  “were  to  become  a  broadcast  licensee  competition  in 
the  dissemination  of  news  and  information  would  be  sup¬ 
pressed  and  further  that  pressure  would  be  exerted  on  ad¬ 
vertisers  to  enter  into  exclusive  advertising  contracts”. 
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Such  a  conclusion,  is  not  only  contrary  to  the  testimony  and 
evidence,  is  arbitrary  and  capricious,  but  such  matters  are 
not  within  the  jurisdiction  of  the  Commission-  (Decision, 
Conclusions,  Page  17,  Par.  4) 

8.  The  Commission  erred  by  failing  to  find  and  failing 
to  conclude  in  its  Final  Decision  of  July  14,  1948,  in  ac¬ 
cordance  with  substantial  evidence  in  the  record  of  this  case 
and  ignored  substantial  evidence  contained  in  the  record  of  ; 
this  case,  such  findings  of  fact  and  conclusions  are  there-1 
fore  arbitrary  and  capricious. 

(1)  The  Commission  erred  by  failing  to  make  proper 
findings  and  conclusions  as  required  by  the  Commu^ 
nications  Act  of  1934,  as  amended  (Section  402),  and 
the  decisions  of  the  Courts  interpreting  same.  No¬ 
where  in  the  Decision  of  July  14,  1948  can  there  be 
found  any  statement  by  the  Commission  that  this  ap¬ 
pellant  is  either  qualified  or  unqualified  legally,  fihan- 

A-10  cially  or  technically  to  operate  the  station  it  pro¬ 
poses.  Neither  is  there  any  statement  or  findings 
that  the  program  proposals  as  well  as  other  pro¬ 
posals  of  this  appellant  would  or  would  not  serve 
the  public  interest,  convenience  and  necessity.  The 
Commission’s  failure  in  this  respect  is  contrary  to 
its  own  Order  of  designation  of  May  16,  1946,  as 
well  as  the  Communications  Act  as  above  indicated. 
Its  Decision  of  July  14, 1948  is  therefore  illegal  and 
should  be  set  aside.  (Decision,  Conclusions,  Page  19, 
Paragraph  12) 

(2)  The  Commission  erred  by  finding  and  concluding 
that  this  appellant  had  and  would  use  ‘ ‘  exclusive  ad¬ 
vertising  contracts”  such  findings  and  conclusions 
are  contrary  to  the  evidence  (Decision,  Conclusions, 
Pages  16,  17,  Par.  3,  4) 

(3)  The  Commission  erred  in  considering,  finding  and 
concluding  that  the  testimony  of  certain  witnesses 
was  that  of  a  ‘ ‘ public  witness”  when  the  substantial 
evidence  shows  that  these  witnesses  were  either  ad- 
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versary  witnesses,  testifying  on  behalf  of  or  at  the 
instigation  of  Richland,  Incorporated,  or  were  wit¬ 
nesses  who  testified  for  the  purpose  of  fostering  their 
own  personal  prejudices  against  this  appellant.  Such 
findings  and  conclusions  are  arbitrary  and  capri¬ 
cious.  (Decision,  Findings,  Pages  9, 10,  Par.  17,  18; 
Conclusions,  Pages  15  &  16,  Par.  3) 

(4)  The  Commission  erred  by  according  greater  weight 
to  the  testimony  of  adverse  witnesses  than  it  ac¬ 
corded  to  the  testimony  of  witnesses  on  behalf  of  this 
appellant.  Such  discriminatory  treatment  by  the 
Commission  is  an  arbitrary  and  capricious  act.  (De¬ 
cision,  Conclusions,  Pages  15  &  16,  Par.  3) 

11  (5)  The  Commission  erred  in  finding  that  the  wit¬ 

nesses  for  this  appellant  did  not  refute  the  testimony 
of  one  O’Hara  concerning  his  conversation  with  Mr. 
S.  A.  Horvitz  relative  to  this  appellant’s  opposing 
the  original  application  for  Station  WMAN  and  fur¬ 
ther  the  Commission  erred  in  concluding  that  “the 
newspaper  (The  Mansfield  Journal)  solicited  opposi¬ 
tion  to  the  original  application  for  station” 
(WMAN).  Such  findings  and  conclusions  are  con¬ 
trary  to  and  not  supported  by  evidence  in  the  record 
of  this  case.  (Decision,  Conclusions,  Page  17,  Par.  4) 

(6)  The  Commission  erred  in  failing  to  find  and  to  con¬ 
clude  on  the  meritorious  public  service  accomplish¬ 
ments  and  excellent  reputation  of  this  appellant  as 
shown  by  the  record  of  this  proceeding.  The  Com¬ 
mission’s  failure  to  find  and  conclude  in  these  re¬ 
spects  is  discriminatory,  arbitrary  and  capricious. 

(7)  The  Commission  erred  in  its  findings  concerning  this 
appellant  and  its  policy  and  relationship  regarding 
organized  labor.  Upon  the  evidence  before  it,  the 
Commission  could  not  directly  find  that  this  appel¬ 
lant  was  unfair  to  organized  labor  but  by  framing 
its  findings  in  the  manner  employed  in  its  Decisions, 
this  appellant  is  damaged  by  indirection  which  is 
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contrary  to  the  evidence  contained  in  the  record. 
Snch  an  Act  on  the  Commission’s  part  is  unjust,  dis¬ 
criminatory,  arbitrary  and  capricious.  (Decision, 
Page  14,  Par.  32) 

(8)  The  Commission  erred  by  concluding  “we  are  un¬ 
able  to  accept  this  explanation”  with  respect  to  the 
opposition  and  position  taken  by  this  appellant  and 
its  representatives,  the  Messrs.  Horvitz,  towards 
Richland,  Incorporated.  The  Commission  concludes 
that  this  * ‘  applicant  contends  that  its  opposition  to 
Station  WMAN  stems  from  the  findings  made  by  the 
A-12  Commission  following  a  hearing  on  the  renewal  of 
that  station’s  license”.  The  evidence  shows,  in  the 
testimony  of  the  Messrs.  Horvitz,  that  they  had  ad¬ 
vance  knowledge  with  respect  to  the  financing  and 
true  stock  ownership  of  Richland,  Incorporated  long 
before  a  hearing  was  held  on  the  renewal  of  license 
of  that  station.  The  findings  of  the  Commission  ih 
that  hearing  substantiated  the  information  previ¬ 
ously  known  to  the  Messrs.  Horvitz.  The  Commis¬ 
sion,  in  its  Findings  herein,  attempts  to  blame  this 
appellant  for  its  position  when,  in  fact,  the  Commis¬ 
sion  found  in  the  Richland,  Incorporated  hearing  on 
renewal  of  license  that  it  did  “not  approve  of  the 
acts  of  Rubin  in  knowingly  providing  funds  to  enable 
an  applicant  corporation  to  make  a  showing  of  finan¬ 
cial  ability  which  it  did  not  in  fact  possess”.  Fol¬ 
lowing  this  misconstruction,  the  Commission  then 
takes  a  Procrustoan  attitude  of  assuming  jurisdic¬ 
tion  over  subjects  neither  e&pressly  or  impliedly 
given  to  it  under  the  Communications  Act  of  1934, 
as  amended.  Such  power  is  self  generated  and  the 
findings  and  conclusions  thereon  are  illegal,  contrary 
to  and  not  supported  by  the  evidence,  arbitrary  and 
capricious,  and  should  be  set  aside.  (Decision,  Con¬ 
clusions,  Pages  16  &  17,  Par.  4 ;  FCC  Decision  of  Oc¬ 
tober  2,  1944,  10  FCC  395). 
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9.  The  Commission  erred  by  illegally  attempting  to  dis- 
qualify  this  appellant  in  the  absence  of  any  legal  require¬ 
ments  that  it  be  disqualified  as  a  licensee.  Sections  310  and 
311  of  the  Communications  Act  of  1934,  as  amended,  con¬ 
tain  certain  limitations  upon  classes  of  applicants.  In  the 
instances  wherein  monopoly  and  unfair  methods  of  compe¬ 
tition  are  mentioned  the  limitation  on  the  Commission 
granting  an  application  is  where  the  applicant,  “has  been 
finally  adjudged  guilty  by  a  Federal  Court”  of  monopoliz¬ 
ing  and  attempting  to  monopolize  radio  communications 
“or  to  have  been  using  unfair  methods  of  competition”. 

(U.S.C.  Title  47,  Section  310,  311)  There  is  no  pro- 
A-13  vision  under  the  sections  here  cited  or  any  other  sec¬ 
tion  of  the  Communications  Act  whereby  the  Com¬ 
mission  is  empowered  or  required  to  thus  disqualify  this 
appellant.  The  Commission  by  attempting  to  invoke  the 
provisions  of  these  sections  of  the  Communications  Act  as 
it  does  in  its  Decision  of  July  14, 1948,  is  an  arbitrary  and 
capricious  act  and  hence  unlawful  and  illegal,  and  the  De¬ 
cision  should  be  set  aside. 

10.  The  Commission  erred  in  its  Memorandum  Opinion 
and  Order  of  October  20, 1948,  by  denying  this  appellant’s 
Petition  For  Reconsideration,  For  Rehearing  And  Other 
Appropriate  Relief  directed  against  the  Commission’s  er¬ 
roneous  Decision  of  July  14, 1948.  The  Commission  ignored 
the  grave  and  numerous  errors  on  its  part  as  shown  to  it  by 
this  Petition  For  Rehearing  and  its  action  denying  this 
said  Petition  is  arbitrary,  capricious,  erroneous  and  hence 
illegal  and  should  be  set  aside. 

11.  The  erroneous,  arbitrary  and  capricious  acts  com¬ 
mitted  by  the  Commission  in  taking  the  illegal  steps  herein 
described  by  its  Order  of  January  10, 1948,  in  its  Proposed 
Decision  of  January  10, 1948  and  its  Final  Decision  of  July 
14, 1948,  not  only  adversely  affect  the  rights  of  this  appel¬ 
lant  but  they  militate  to  the  detriment  of  the  public  interest 
and  therefore  should  be  set  aside. 


Relief  Requested  | 

•  i 

Wherefore,  this  appellant  prays  that  this  Honorable 
Court  review  the  actions  of  the  Commission  herein  and 
upon  such  review  issue  an  order : 

1.  Reversing  and  setting  aside  the  Order  of  the  Com-  ; 

mission  of  January  10, 1948  purporting  to  sever  and  j 
finally  grant  the  application  of  Richland,  Incorpo¬ 
rated  and  purporting  to  sever  for  separate  consid-  j 
eration  the  application  of  this  appellant.  j 

2.  Reversing  and  setting  aside  the  Decision  of  the  Com¬ 
mission  of  July  14,  1948,  purporting  to  deny  the  ap- 
plication  of  this  appellant. 

3.  Reversing  and  setting  aside  the  Memorandum  Opin¬ 
ion  and  Order  of  October  20,  1948,  purporting  to, 
deny  this  appellants  Petition  For  Rehearing. 

A-14  4.  Remanding  this  case  to  the  Federal  Communica- ; 
tions  Commission  for  further  proceedings  in  con- 1 
formity  with  the  judgment  of  this  Honorable  Court 
and  the  applicable  provisions  of  the  Communications 
Act  of  1934,  as  amended,  consistent  with  law,  and, 

5.  Grant  such  other  and  further  relief  as  may  be  just 
and  proper. 

Respectfully  submitted, 

Mansfield  Journal  Company 
Geo.  O.  Sutton 
William  Thomson 
John  H.  Midlen, 

Its  Attorneys 

1038  National  Press  Building 
Washington  4,  D.  C. 

By  (s)  William  Thomson 
.  William  Thomson 
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A-16  Filed  Nov  10  1948 

IN  THE  UNITED  STATES  COURT  OP  APPEALS 
FOB  THE  DISTRICT  OP  COLUMBIA  CIRCUIT 

No.  10050 

Mansfield  Journal  Company  (AM),  Appellant , 

v. 

Federal  Communications  Commission,  Appellee. 

Notice  of  Appeal  from  a  Decision  and  Order  of  the  Federal 
Comminiications  Commission  and  Statement  of  the  Rea¬ 
sons  Therefor. 

L 

Notice  of  Appeal 

Comes  now  the  Mansfield  Journal  Company,  an  Ohio  Cor¬ 
poration,  applicant  for  a  new  standard  AM*  Broadcast  Sta¬ 
tion  at  Mansfield,  Ohio  (FCC  Docket  No.  7417)  and  hereby 
gives  notice  of  its  appeal  pursuant  to  the  provisions  of  Sec¬ 
tion  402  of  the  Communications  Act  of  1934,  as  amended, 
by  the  timely  filing  of  this  notice  of  appeal  from  a  decision 
of  the  Federal  Communications  Commission  of  July  14, 
1948  (released  July  15,  1948)  purporting  (1)  to  deny  this 
appellant’s  application  for  a  construction  permit  for  a  new 
standard  AM  Broadcast  Station  at  Mansfield,  Ohio,  (2)  and 
retaining  on  the  hearing  docket  and  placing  in  the  pending 
file  the  application  of  Laurence  W.  Harry,  trading  as  Fos- 
toria  Broadcasting  Company,  for  a  construction  permit  to 
build  a  new  standard  AM  Broadcast  Station  at  Fostoria, 
Ohio  (FCC  Docket  No.  7356)  and  (3)  from  a  Memorandum, 
Opinion  and  Order,  of  the  Commission  of  October  20,  1948 
denying  this  appellant’s  petition  for  rehearing  directed 
against  the  Commission’s  decision  of  July  14,  1948. 

In  support  of  this  notice  of  appeal,  appellant  submits  the 
following  reasons  therefor  to  this  Honorable  Court. 

,  *  Stations  referred  to  herein  as  AM  stations  are  Amplitude  Modulation  or 
standard  broadcast  stations  and  stations  referred  to  as  FM  stations  are  the 
high  frequency  new  type  Frequency  Modulation  stations.  The  letters  (AM) 
after  the  name  of  this  appellant  in  the  caption  herein,  is  to  distjngniwh  thin 
icase  from  other  eases  of  this  same  appellant  in  this  Honorable  Court. 


Jurisdiction 

All  administrative  remedies  having  been  exhausted,  this; 
appellant  takes  this  Appeal  under  the  provisions  of  Section 
402  of  the  Communications  Act  of  1934,  as  amended, 
(U.S.C.,  Title  47,  Section  402)  to  this  Honorable  Court  as 
an  applicant  for  an  AM  construction  permit  for  a  new  radio 
broadcasting  station  whose  application  has  been  denied 
and  whose  interests  have  been  adversely  affected  by  the 
Order  and  the  Decision  of  the  Federal  Communications 
Commission  denying  same  and  retaining  on  the  hearing 
docket  and  placing  in  the  pending  file  the  AM  application 
of  Laurence  W.  Harry,  trading  as  Fostoria  Broadcasting 
Company,  requesting  a  construction  permit  to  erect  a  new 
radio  broadcasting  station  in  Fostoria,  Ohio. 


Preliminary  Statement 

Appellant  herein,  the  Mansfield  Journal  Company,  filed 
its  application  with  the  Federal  Communications  Commis¬ 
sion  on  October  31,  1945  requesting  a  construction  permit 
for  a  new  standard  AM  Broadcasting  Station  to  be  erected 
at  Mansfield,  Ohio  (FCC  Docket  No.  7417)  to  be  operated 
on  the  1510  kilocycle  frequency  with  a  power  of  250  watts, 
daytime  hours  of  operation.  The  Commission  consolidated 
this  appellant’s  application  for  hearing  with  the  applica¬ 
tions  of  the  Lorain  Journal  Company  of  Lorain,  Ohio  (FCC 
Docket  No.  7418)  and  Laurence  W.  Harry,  trading  as  Fos¬ 
toria  Broadcasting  Company  of  Fostoria,  Ohio  (FCC 
Docket  No.  7356).  The  Lorain  Journal  Company  applica¬ 
tion  was  filed  with  the  Commission  on  October  31,  1945  re¬ 
questing  a  construction  permit  to  build  a  new  standard 
AM  Broadcasting  Station  operating  on  the  1140  kilocycle 
frequency  with  a  power  of  250  watts,  daytime  hours  of  op¬ 
eration  at  Lorain,  Ohio  (FCC  Docket  No.  7418).  The  Mans¬ 
field  Journal  Company,  appellant  herein,  and  the  Lorain 


Journal  Company  are  nnder  common  ownership  having  the 
same  officers,  directors,  and  stockholders.  Laurence  W. 
Harry,  trading  as  the  Fostoria  Broadcasting  Company,  on 
January  17, 1946  filed  with  the  Commission  an  application 
requesting  a  construction  permit  for  a  new  standard  AM 
Broadcasting  Station  to  be  operated  on  the  1150 
A-18  kilocycle  frequency  with  a  power  of  1  kilowatt  day¬ 
time  hours  of  operation,  at  Fostoria,  Ohio,  and  on 
May  31,  1946  this  application  was  amended  to  specify  the 
frequency  of  1510  kilocycles,  250  watts  power,  daytime 
hours  of  operation.  By  this  amendment  the  application  of 
Laurence  W.  Harry  became  directly  conflicting  with  the 
previously  filed  application  of  the  Mansfield  Journal  Com¬ 
pany,  appellant  herein,  because  of  electrical  interference 
which  would  result  by  the  simultaneous  operation  of  the 
two  stations  proposed  on  the  same  frequency,  located  in 
cities  approximately  52  air  line  miles  apart.  The  consoli¬ 
dated  hearing  involving  these  AM  applications  was  held 
before  an  Examiner  of  the  Commission  in  June  of  1946. 

On  January  10,  1948  the  Commission  issued  a  proposed 
decision  in  the  matter  of  these  AM  applications  which  also 
contained  findings  of  fact  and  conclusions  with  respect  to 
this  appellant’s  application  for  a  new  high  frequency  FM 
Broadcasting  Station  at  Mansfield,  Ohio  (FCC  Docket  No. 
7591).  None  of  these  AM  applicants  was  a  party  to  the 
proceeding  involving  this  appellant’s  FM  application.  This 
appellant’s  FM  application  was  heard  in  a  separate  and 
distinctly  different  consolidated  proceeding  with  the  FM 
applications  of  Richland,  Inc.  (FCC  Docket  No.  7590)  and 
Unity  Corporation,  Inc.  (FCC  Docket  No.  7589).  Each  FM 
applicant  requesting  a  construction  permit  for  a  new  Class 
B.  FM  station  at  Mansfield,  Ohio.  None  of  hese  FM  appli¬ 
cants  were  in  any  way  parties  to  the  proceeding  involving 
any  of  the  above  AM  applications.  Also,  on  January  10, 
1948  the  Commission  issued  an  illegal  order  which  pur¬ 
ported  to  sever  and  grant  the  FM  application  of  Richland, 
Inc.,  after  a  consolidated  adversary  hearing  without  proper 


notice  thereof,  and  without  adequate  findings  of  fact  and 
conclusions  or  a  proposed  decision,  thus  depriving  the  other 
parties  to  the  proceeding  of  their  right  to  oral  argument  on 
the  matter  of  the  Richland,  Inc.  FM  grant  The  Mansfield 
Journal  Company  as  an  FM  applicant  in  order  to  protect 
its  rights  in  this  respect  has  appealed  the  Commission’s  or¬ 
der  of  January  10,  1948  to  this  Honorable  Court.  This 
case  is  now  entitled  “Mansfield  Journal  Company,  Appel¬ 
lant,  vs.  Federal  Communications  Commission,  Appellee, 
No.  9817  in  the  United  States  Court  of  Appeals  for  the  Dis¬ 
trict  of  Columbia  Circuit”  and  is  scheduled  for  hearing  on 
November  15, 1948.  The  Mansfield  Journal  Company  as  an 
FM  applicant  has  also  appealed  the  denial  of  its  FM  appli¬ 
cation  by  the  Commission  in  the  Decision  of  July  14,  1948 
and  the  Commission’s  Action  of  January  10, 1948  in 
A-19  a  separate  appeal  filed  in  this  Honorable  Court  the 
same  day  of  the  appeal  herein  taken  in  the  matter 
of  the  erroneous  denial  of  its  AM  application. 

The  January  10, 1948  Proposed  Decision  of  the  Commis¬ 
sion  proposing  to  deny  this  appellant’s  AM  application  was 
erroneous  because  it  illegally  attempted  to  disqualify  this 
appellant  upon  grounds  over  which  the  Commission  has  no 
jurisdiction.  On  February  3, 1948  this  appellant  filed  with 
the  Commission,  Exceptions  to  the  Proposed  Decision  of 
January  10,  1948.  These  Exceptions  recited  with  particu¬ 
larity  the  errors  on  the  part  of  the  Commission  committed 
with  the  issuance  of  this  Proposed  Decision.  The  Com¬ 
mission’s  attempt  to  illegally  disqualify  this  appellant  in 
this  Proposed  Decision  entails  unlawful  acts,  among  others, 
such  as:  (1)  erroneously  injecting  into  this  proceeding 
such  matters  as  the  question  of  newspaper  ownership  of 
radio  stations.  Insertion  of  this  question  at  this  juncture  1 
of  the  proceeding  raised  new  issues  upon  which  this  appel¬ 
lant  had  no  proper  notice  or  opportunity  to  be  heard! 
thereon  thereby  is  deprived  of  its  right  to  a  full  and  fair 
hearing;  (2)  illegally  attempting  to  extend  its  authority 
into  such  fields  as,  “control  over  the  media  of  mass  com-’ 


munication,”  “the  avenues  of  communicating  fact  and  opin¬ 
ion,”  “exclusive  advertising  contracts,”  the  determination 
of  what  constitutes  “legitimate  news”  as  printed  by  a 
newspaper  and  the  conduct  and  operation  of  the  newspaper 
business.  Such  an  illegal  assumption  of  authority  by  the 
Commission  violates  the  statutory  mandate  of  the  Com¬ 
munications  Act  of  1934,  as  amended;  (3)  unlawfully  at¬ 
tempting  to  penalize  this  appellant  for  exercising  and  for 
proposing  to  continue  to  exercise  its  right  of  freedom  of 
speech  and  freedom  of  the  press,  thus,  abridging  the  appel¬ 
lant’s  rights  under  the  first  Amendment  of  the  Constitu¬ 
tion  of  the  United  States ;  (4)  by  illegally  imputing  motives 
and  acts  to  this  appellant,  such  as,  this  appellant  did  “sup¬ 
press  competition  in  the  dissemination  of  news  and  infor¬ 
mation”  and  appellant  did  “achieve  an  advertising  monop¬ 
oly,”  that  appellant  did  “desire  to  stifle  fair  competition” 
and  “established  monopolies”  and  “harassed”  and  “co¬ 
erced”  merchants.  Such  findings  and  conclusions  thereon 
are  a  gross  usurpation  of  authority  which  is  vested  in  other 
tribunals  by  the  Sherman  Anti-Trust  Act  and  the  Clayton 
Act  The  Federal  Communications  Act  of  1934,  as 
amended,  does  not  give  the  Federal  Communications  Com¬ 
mission  jurisdiction  over  such  matters.  The  Pro- 
A-20  posed  Decision  of  the  Commission  is  contrary  to  due 
process  of  law  and  contrary  to  the  evidence  in  the 
record  of  this  case. 

The  Commission  erroneously  ignored  the  Exceptions  to 
the  Proposed  Decision  of  January  10, 1948  filed  by  this  ap¬ 
pellant  and  on  May  4,  1948  held  Oral  Argument  without 
correcting  the  errors  in  the  Proposed  Decision.  The  errors 
which  were  set  forth  in  the  Exceptions  to  the  Proposed  De¬ 
cision  were  again  recited  to  the  Commission  at  this  Oral 
Argument.  Again  the  Commission  erroneously  ignored 
these  errors  and  issued  its  illegal  Final  Decision  of  July 
14,  1948  purporting  to  deny  this  appellant’s  application. 

The  Commission’s  Final  Decision  of  July  14,  1948  com¬ 
mits  additional  errors  in  law  by  the  change  of  its  decision 
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with  respect  to  the  AM  application  of  Laurence  W.  Harry, 
trading  as  the  Fostoria  Broadcasting  Company.  In  the 
Proposed  Decision  of  January  10,  1948  the  Commission 
found  and  held  that  it  was  unable  to  conclude  that  the 
public  interest  would  be  served  by  the  granting  of  the  ap¬ 
plication  of  Laurence  W.  Harry  and  that  his  application 
should  be  denied.  In  the  Final  Decision  of  July  14,  1948 
the  Commission  upon  identically  the  same  evidence  and 
without  prior  notice  to  this  appellant  found  that  “Mr. 
Harry  is  in  every  way  qualified  to  receive  the  grant  of  his 
application,”  therefore,  his  application  is  not  denied  but 
“retained  on  the  hearing  docket  and  placed  in  the  pending 
file.”  The  Commission,  in  its  Final  Decision  stated  the 
Harry  application  was  placed  in  the  hearing  file  because  the 
frequency,  1510  kilocycles,  is  one  of  those  frequencies  pres¬ 
ently  involved  in  a  proceeding  before  the  Commission  con¬ 
cerning  daytime  skywave  interference;  nevertheless,  this 
treatment  is  an  absolute  reversal  of  the  action  taken  on  the 
Harry  application  on  January  10, 1948  in  the  Proposed  De¬ 
cision  which  deprives  this  appellant  of  its  right  to  file  ex¬ 
ceptions  to  the  findings  and  conclusions  with  respect  to  the 
Harry  application  and  to  have  Oral  Argument  thereon.  A 
Petition  For  Reconsideration,  For  Rehearing  and  Other 
Appropriate  Relief  was  filed  with  the  Commission  on  Au¬ 
gust  4, 1948  in  opposition  to  the  Commission’s  Final  Deci¬ 
sion  of  July  14, 1948.  This  Petition  For  Rehearing  pointed 
out  to  the  Commission  the  erroneous  and  unlawful  aspects 
of  this  Decision,  yet  the  Commission  erroneously  elected  to 
ignore  and  failed  to  correct  the  errors  recited  in  this  Peti¬ 
tion  and  on  October  20,  1948  by  its  Memorandum  Opinion 
and  Order  erroneously  denied  this  Petition. 

A-21  This  appellant  in  its  Exceptions  directed  against  the 

Commission’s  Proposed  Decision  of  January  10, 1948, 
in  its  Oral  Argument  before  the  Commission  on  May  4, 1948 
and  in  its  Petition  For  Rehearing  of  August  4, 1948  pointed 
out  with  particularity  and  in  numerous  respects  the  unjust, 
unwarranted,  erroneous  and  illegal  aspects  of  the  Commis- 
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sion’s  Actions  concerning  the  application  of  Laurence  W. 
Harry  and  the  purported  denial  of  this  appellant’s  applica¬ 
tion,  said  Actions  depriving  this  appellant  of  its  right  to 
dne  process  of  law,  and  equal  protection  thereof.  In  spite 
of  the  above  numerous  efforts  on  the  part  of  this  appellant 
in  the  pleadings  here  recited,  the  Commission  has  errone¬ 
ously  and  illegally  disregarded  appellant’s  prayers. 

This  appellant’s  interests  are  adversely  affected  and  it 
is  aggrieved  by  these  illegal  actions  of  the  Commission  and 
having  exhausted  all  administrative  remedies  it  now  seeks 
appellate  relief  from  this  Honorable  Court 

IV. 

Statement  op  Reasons  foe  Appeal 

1.  The  Commission  erred  by  the  issuance  of  its  Proposed 
Decision  of  January  10, 1948,  said  Proposed  Decision  being 
illegal  in  that  it  proposed  to  disqualify  this  appellant  by 
(1)  erroneously  injecting  into  this  proceeding  matters 
which  raise  new  issues  upon  which  this  appellant  has  had 
no  opportunity  to  be  heard  thereon;  (2)  illegally  attempting 
to  extend  its  authority  over  matters  over  which  it  has  no 
jurisdiction;  (3)  unlawfully  abridges  this  appellant’s  right 
of  freedom  of  speech  and  freedom  of  the  press;  and  (4)  il¬ 
legally  imputing  motives  and  acts  to  this  appellant  which 
have  been  declared  by  Congress  and  the  Court  as  illegal  and 
criminal. 

2.  The  Commission  erred  by  failing  to  issue  a  valid  and 
proper  Proposed  Decision  after  it  had  been  put  on  notice 
of  the  unjust,  unwarranted,  erroneous  and  hence  illegal 
aspects  of  its  Proposed  Decision  by  the  Exceptions  filed  by 
this  appellant  on  February  3, 1948.  For  the  Commission  to 
ignore  this  appellant’s  Exceptions  and  to  fail  to  issue  a 
valid  Proposed  Decision  is  arbitrary  and  capricious. 

3.  The  Commission  erred  by  holding  oral  argument  on 
May  4, 1948  on  an  improper  and  invalid  Proposed  Decision 
after  this  appellant,  on  February  3, 1948,  in  its  Exceptions 
filed  with  the  Commission,  pointed  out  with  particu- 


A-22  larity  the  erroneous,  improper  and  illegal  aspects  of 
the  Proposed  Decision  of  January  10, 1948.  Holding 
this  oral  argument  on  an  invalid  Proposed  Decision  was  an 
arbitrary  and  capricious  act 

4.  This  appellant  filed  its  Exceptions  on  February  3, 1948 
and  after  the  Commission  held  oral  argument  on  these  Ex¬ 
ceptions  (May  4, 1948)  it  erred  by  failing  to  issue  a  proper 
and  valid  Proposed  Decision.  The  Commission’s  failure 
to  so  act  was  arbitrary  and  capricious. 

5.  The  Commission  erred  by  the  issuance  of  its  errone¬ 
ous  Final  Decision  of  July  14,  1948,  said  Final  Decision 
being  illegal  in  that  it  purports  to  disqualify  this  appellant 
and  deny  its  application  by: 

i 

(1)  Erroneously  injecting  into  this  proceeding  such  mat¬ 
ters  as  the  question  of  newspaper  ownership  of  radio 
stations.  The  insertion  of  this  question  raises  new 
issues  upon  which  this  appellant  has  had  no  proper 
notice  of  or  opportunity  to  be  heard  thereon,  and  is 
thereby  deprived  of  its  right  to  a  full  and  fair  hear¬ 
ing.  (Decision,  Conclusions,  Page  15,  Par.  2) 

(2)  Illegally  attempting  to  extend  its  jurisdiction  and 

authority  over  such  fields  as  “  control  over  the  media 
of  mass  communication,”  “the  avenues  of  communi¬ 
cating  fact  and  opinion,”  “exclusive  advertising 
contracts,”  the  determination  of  what  constitutes 
“legitimate  news”  as  printed  by  a  newspaper  and 
the  conduct  and  operation  of  the  newspaper  business. 
Such  illegal  assumptions  of  authority  by  the  Com¬ 
mission  exceeds  and  violates  the  authority  delegated 
to  it  by  the  Communications  Act  of  1934,  as  amended. 
(Decision,  Conclusions,  Pages  15,  16,  17,  Par.  2,  3 
&  4)  j 

(3)  Unlawfully  attempting  to  penalize  this  appellant  for 
exercising  and  for  proposing  to  continue  to  exercise 
its  right  of  freedom  of  speech  and  freedom  of  the 
press  which  is  a  violation  of  this  appellant’s  rights 
under  the  First  Amendment  to  the  Constitution  of 
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the  United  States.  (Decision,  Conclusions,  Pages  15, 
16, 17,  Par.  2,  3  &  4) 

A-23  (4)  Illegally  imputing  motives  and  acts  to  this  ap¬ 
pellant  which  have  heretofore  been  declared  by  Con¬ 
gress  and  the  Courts  as  illegal  and  criminal,  such  as 
appellant  did  “suppress  competition  in  the  dissemi¬ 
nation  of  news  and  information,”  “achieve  adver¬ 
tising  monopolies,”  “desire  to  stifle  fair  competi¬ 
tion,”  “establish  monopolies,”  “harassed”  and  “co¬ 
erced”  merchants.  Neither  the  Sherman  Anti-Trust 
Act  (26  Stat.  209),  The  Clayton  Act  (38  Stat.  730), 
nor  the  Federal  Communications  Act  of  1934,  as 
amended  (48  Stat.  1064)  give  the  Federal  Communi¬ 
cations  Commission  any  authority  or  jurisdiction 
over  such  matters.  Not  only  was  appellant  not  on 
notice  of  and  not  afforded  opportunity  to  meet  such 
issues,  hut  the  self-generated  power  assumed  by  the 
Commission  deprives  this  appellant  of  its  right  of 
due  process  of  law  and  equal  protection  thereof. 
Such  self-generated  power  and  jurisdiction  was, 
therefore,  erroneously  assumed  by  the  Commission 
in  making  findings  and  conclusions  on  matters  not  at 
issue  and  which  are  not  even  supported  by  the  evi¬ 
dence  in  the  record  in  this  case.  (Decision,  Conclu¬ 
sions,  Pages  16  &  17,  Par.  3  &  4) 

6.  The  Commission  erred  by  concluding  that  if  this  ap¬ 
pellant  “were  to  become  a  broadcast  licensee,  competition 
in  the  dissemination  of  news  and  information  would  be 
suppressed  and  further  that  pressure  would  be  exerted  on 
advertisers  to  enter  into  exclusive  advertising  contracts.” 
Such  a  conclusion  is  not  only  contrary  to  the  testimony  and 
evidence,  is  arbitrary  and  capricious,  but  such  matters  are 
not  within  the  jurisdiction  of  the  Commission.  (Decision, 
Conclusions,  Page  17,  Par.  4) 

7.  The  Commission  erred  by  failing  to  find  and  failing 
to  conclude  in  its  Final  Decision  of  July  14,  1948,  in  accor- 
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dance  with  substantial  evidence  in  the  record  of  this  case 
and  ignored  substantial  evidence  contained  in  the  record  of 
this  case,  such  findings  of  fact  and  conclusions  are  there¬ 
fore  arbitrary  and  capricious. 

"  i 

(1)  The  Commission  erred  by  failing  to  make  proper 
findings  and  conclusions  as  required  by  the  Com- 

A-24  munications  Act  of  1934,  as  amended  (Section  402), 
and  the  decisions  of  the  Courts  interpreting  same. 
Nowhere  in  the  Decision  of  July  14,  1948  can  there 
be  found  any  statement  by  the  Commission  that  this 
appellant  is  either  qualified  or  unqualified  legally, 
financially  or  technically  to  operate  the  station  it  pro¬ 
poses.  Neither  is  there  any  statement  or  findings 
that  the  program  proposals  as  well  as  other  pro¬ 
posals  of  this  appellant  would  or  would  not  serve 
the  public  interest,  convenience  or  necessity.  The 
Commission’s  failure  in  this  respect  is  contrary  to 
its  own  Order  of  designation  of  May  16, 1946,  as  well 
as  the  Communications  Act  as  above  indicated.  Its 
Decision  of  July  14,  1948  is  therefore  illegal  and 
should  be  set  aside.  (Decision,  Conclusions,  Page 
19,  Par.  10) 

(2)  The  Commission  erred  by  finding  and  concluding 
that  this  appellant  had  and  would  use  “exclusive  ad¬ 
vertising  contracts”  such  findings  and  conclusions 
are  contrary  to  the  evidence.  (Decision,  Conclusions, 
Pages  16  &  17,  Par.  3  &  4) 

(3)  The  Commission  erred  in  considering,  finding  and 
concluding  that  the  testimony  of  certain  witnesses 
was  that  of  a  “public  witness”  when  the  substantial 
evidence  shows  that  these  witnesses  were  either  ad¬ 
versary  witnesses,  testifying  on  behalf  of  or  at  the 
instigation  of  Richland,  Incorporated,  or  were  wit¬ 
nesses  who  testified  for  the  purpose  of  fostering 
their  own  personal  prejudices  against  this  appellant. 
Such  findings  and  conclusions  are  arbitrary  and  ca- 

i 

i 
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pricions.  (Decision,  Findings,  Pages  9,  10,  Par.  17, 
18;  Conclusions,  Pages  15  &  16,  Par.  3) 

(4)  The  Commission  erred  by  according  greater  weight 
to  the  testimony  of  adverse  witnesses  than  it  ac¬ 
corded  to  the  testimony  of  witnesses  on  behalf  of 
this  appellant.  Such  discriminatory  treatment  by 
the  Commission  is  an  arbitrary  and  capricious  act 
(Decision,  Conclusions,  Pages  15  &  16,  Par.  3) 

25  (5)  The  Commission  erred  in  finding  that  the  wit¬ 
nesses  for  this  appellant  did  not  refute  the  testimony 
of  one  O’Hara  concerning  his  conversation  with  Mr. 
S.  A.  Horvitz  relative  to  this  appellant’s  opposing 
the  original  application  for  Station  WMAN  and 
further  the  Commission  erred  in  concluding  that  “the 
newspaper  (The  Mansfield  Journal)  solicited  oppo¬ 
sition  to  the  original  application  for  station” 
(WMAN).  Such  findings  and  conclusions  are  con¬ 
trary  to  and  not  supported  by  the  evidence  in  the  rec¬ 
ord  of  this  case.  (Decision,  Conclusions,  Page  17, 
Par.  4) 

(6)  The  Commission  erred  in  failing  to  find  and  to  con¬ 
clude  on  the  meritorious  public  service  accomplish¬ 
ments  and  excellent  reputation  of  this  appellant  as 
shown  by  the  record  of  this  proceeding.  The  Com¬ 
mission’s  failure  to  find  and  conclude  in  these  re¬ 
spects  is  discriminatory,  arbitrary  and  capricious. 

(7)  The  Commission  erred  in  its  findings  concerning  this 
appellant  and  its  policy  and  relationship  regarding 
organized  labor.  Upon  the  evidence  before  it,  the 
Commission  could  not  directly  find  that  this  appel¬ 
lant  was  unfair  to  organized  labor  but  by  framing  its 
findings  in  the  manner  employed  in  its  Decisions, 
this  appellant  is  damaged  hy  indirection  which  is 
contrary  to  the  evidence  contained  in  the  record. 
Such  an  act  on  the  Commission’s  part  is  unjust,  dis¬ 
criminatory,  arbitrary  and  capricious.  (Decision, 
Page  14,  Par.  32) 
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(8)  The  Commission  erred  by  concluding  “we  are  unable 
to  accept  this  explanation”  with  respect  to  the  op¬ 
position  and  position  taken  by  this  appellant  and  its 
representatives,  the  Messrs  Horvitz,  towards  Rich¬ 
land,  Incorporated.  The  Commission  concludes  that  i 
this  “applicant  contends  that  its  opposition  to  Sta¬ 
tion  WMAN  stems  from  the  findings  made  by  the. 
Commission  following  a  hearing  on  the  renewal  of  j 
that  station’s  license.”  The  evidence  shows,  in  the; 
testimony  of  the  Messrs.  Horvitz,  that  they  had  ad-  i 
A-26  vance  knowledge  with  respect  to  the  financing  and 
true  stock  ownership  of  Richland,  Incorporated  long! 
before  a  hearing  was  held  on  the  renewal  of  license 
of  that  station.  The  findings  of  the  Commission  in 
that  hearing  substantiated  the  information  previ¬ 
ously  known  to  the  Messrs  Horvitz.  The  Commis-i 
sion,  in  its  Findings  herein,  attempts  to  blame  this 
appellant  for  its  position  when,  in  fact,  the  Commis¬ 
sion  found  in  the  Richland,  Incorporated  hearing  on 
renewal  of  license  that  it  did  “not  approve  of  the 
acts  of  Rubin  in  knowingly  providing  funds  to  en¬ 
able  an  applicant  corporation  to  make  a  showing  of 
financial  ability  which  it  did  not  in  fact  possess.’’ 
Following  this  misconstruction,  the  Commission  then 
takes  a  Procrustean  attitude  of  assuming  jurisdic¬ 
tion  over  subjects  neither  expressly  or  impliedly 
given  to  it  under  the  Communications  Act  of  1934,  as 
amended.  Such  power  is  self-generated  and  the 
findings  and  conclusions  thereon  are  illegal,  contrary 
to  and  not  supported  by  the  evidence,  arbitrary  and 
capricious,  and  should  be  set  aside.  (Decision,  Con¬ 
clusions,  Pages  16  &  17,  Par.  4;  FCC  Decision  of 
October  2, 1944, 10  FCC  395) 

i 

8.  The  Commission  erred  by  illegally  attempting  to  dis¬ 
qualify  this  appellant  in  the  absence  of  any  legal  require¬ 
ments  that  it  be  disqualified  as  a  licensee.  Sections  310  and 
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311  of  the  Communications  Act  of  1934,  as  amended,  contain 
certain  limitations  upon  classes  of  applicants.  In  the  in¬ 
stances  wherein  monopoly  and  unfair  methods  of  competi¬ 
tion  are  mentioned  the  limitation  on  the  Commission  grant¬ 
ing  an  application  is  where  the  applicant,  “has  been  finally 
adjudged  guilty  by  a  Federal  Court”  of  monopolizing  and 
attempting  to  monopolize  radio  communications  “or  to 
have  been  using  unfair  methods  of  competition.”  (U.  S.  C. 
Title  47,  Section  310,  311)  There  is  no  provision  under  the 
sections  here  cited  or  any  other  section  of  the  Communica¬ 
tions  Act  whereby  the  Commission  is  empowered  or  re¬ 
quired  to  thus  disqualify  this  appellant  The  Commission, 
in  attempting  to  invoke  the  provisions  of  these  Sections  of 
the  Communications  Act  as  it  does  in  its  Decision  of  July 
14,  1948,  is  an  arbitrary  and  capricious  act  and  hence  un¬ 
lawful  and  illegal,  and  the  Decision  should  be  set 
aside. 

A-27  9.  The  Commission  erred  in  its  Final  Decision  of 

1  July  14,  1948  by  finding  and  concluding  in  a  manner 
directly  contrary  to  its  findings  and  conclusions  contained  in 
its  Proposed  Decision  of  January  10, 1948,  both  decisions  of 
the  Commission  being  predicated  upon  the  identically  same 
facts.  In  its  Proposed  Decision  of  January  10,  1948,  the 
Commission  states,  “we  are  unable  to  conclude  that  the 
public  interest  would  be  served  by  granting  the  application 
of  Laurence  W.  Harry,”  and,  “we  believe  that  the  applica¬ 
tion  of  Laurence  W.  Harry,  trading  as  the  Fostoria  Broad¬ 
casting  Company,  should  be  denied.”  The  Commission, 
without  notice  to  this  appellant,  upon  exactly  the  same  rec¬ 
ord  before  it,  in  its  Final  Decision  of  July  14,  1948,  con¬ 
cluded  that  Laurence  W.  Harry  was  “in  every  way  quali¬ 
fied  to  receive  a  grant  of  his  application  . . .  and  it  is  hereby 
retained  on  the  hearing  docket  and  placed  in  the  pending 
file.”  Such  an  action  on  the  part  of  the  Commission  de¬ 
prives  this  appellant  of  its  right  to  proper  and  timely  no¬ 
tice  thereof,  to  file  Exceptions  thereto  and  to  have  oral 
argument  thereon  as  provided  for  by  the  Rules  and  Regu- 


lations  of  the  Commission,  the  Communications  Act  of  1934, 
as  amended,  and  the  Court’s  decisions  interpreting  same. 
(Decision,  Conclusions,  Pages  18, 19,  Par.  6, 11) 

10.  With  respect  to  the  application  of  Laurence  W. 
Harry,  trading  as  the  Fostoria  Broadcasting  Company,  the 
Commission  erred  by  ignoring  and  failing  to  find  and  to 
conclude  in  accordance  with  substantial  evidence  in  the  rec¬ 
ord,  such  findings  of  fact  and  conclusions  as  are  contained 
in  its  Final  Decision  of  July  14,  1948,  are  therefore  arbi¬ 
trary  and  capricious. 

(1)  The  Commission  erred  by  finding  and  concluding 
that  Laurence  W.  Harry  “is  legally,  technically,  financially 
and  otherwise  qualified  to  be  a  licensee  of  the  facilities  he 
requested.”  Such  findings  and  conclusions  are  contrary 
to  the  evidence  and  the  testimony  of  the  witnesses,  and  are 
arbitrary  and  capricious.  (Decisions,  Conclusions,  Page 
17,  Par.  5) 

(2)  The  Commission  erred  in  finding  and  concluding  that 
Laurence  W.  Harry  is  financially  qualified  to  construct  and 

operate  the  proposed  station.  Such  a  finding  and 
A-28  conclusion  is  contrary  to  the  evidence  and  is  arbi¬ 
trary  and  capricious.  (Decision,  Conclusions,  Page 
17,  Par.  5) 

(3)  The  Commission  erred  in  finding  that  Laurence  W. 
Harry  had  established  a  fifteen  thousand  ($15,000.00)  dol¬ 
lar  line  of  credit  with  a  Fostoria  bank.  Such  a  finding  is  a 
misinterpretation  by  the  Commission  of  testimony  concern¬ 
ing  Mr.  Harry’s  negotiations  with  a  Fostoria  bank,  is  con¬ 
trary  to  the  evidence  and  is  arbitrary  and  capricious.  (De¬ 
cision,  Findings,  Page  6,  Par.  10) 

(4)  The  Commission  erred  in  finding  that  “applicant  ex¬ 

pects  to  obtain  local  news  from  a  Fostoria  newspaper.’ *1 
This  finding  is  contrary  to  the  substantial  evidence  and  is 
arbitrary  and  capricious.  (Decision,  Findings,  Page  6, 
Par.  12)  ^  j 

(5)  The  Commission  erred  in  finding  as  follows: 
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“While  the  record  indicates  confusion  in  Mr.  Harry’s 
mind  concerning  the  broadcasting  of  controversial  issues, 
it  appears  that  he  proposes  to  permit  the  broadcast  of  such 
issues  involving  matters  of  public  importance,  and  equal 
time  will  be  given  for  the  expression  of  various  points  of 
view  with  respect  to  such  issues.”  (Decision,  Par.  12, 
Page  6) 

The  above  finding  in  the  Commission’s  Decision  of  July 
14,  1948  is  directly  contrary  to  the  Commission’s  finding 
on  the  same  matters  in  its  Proposed  Decision  of  June  10, 
1948.  To  so  find  and  to  so  conclude  is  erroneous  and  illegal 
because  it  deprives  this  appellant  of  its  right  to  proper  no¬ 
tice  thereof,  its  right  to  file  exceptions  thereto  and  its  right 
to  have  oral  argument  thereon. 

(6)  The  Commission  erred  in  failing  to  find  in  accord¬ 
ance  with  the  testimony  of  Mr.  Harry  that  he  intends  to 
give  preferential  treatment  to  one  church  in  Fostoria  in  his 
handling  of  religious  broadcasts.  The  Commission’s  fail¬ 
ure  to  so  find  is  contrary  to  the  evidence  and  is  arbitrary 
and  capricious. 

(7)  The  Commission  erred  in  failing  to  find  in  accord¬ 
ance  with  the  testimony  of  Mr.  Harry  that  he  proposes  to 
discourage  the  use  of  his  proposed  station  for  political 

broadcasts.  The  Commission’s  failure  in  this  re- 
A-29  spect  ignores  the  testimony  in  the  record,  and  is 
arbitrary  and  capricious. 

(8)  The  Commission  erred  in  finding  that  Mr.  Harry 
proposes  a  program  service  deisgned  to  meet  the  needs  and 
desires  of  the  areas  and  populations  he  proposes  to  serve. 
Such  a  finding  is  contrary  to  the  evidence  including  Mr. 
Harry’s  own  testimony  and  is  erroneous,  arbitrary  and 
capricious.  (Decision,  Conclusions,  Page  17,  Par.  5) 

(9)  The  Commission  erred  in  finding  that  Laurence  W. 
Harry,  trading  as  the  Fostoria  Broadcasting  Company,  “is 
in  every  way  qualified  to  receive  a  grant  of  his  applica¬ 
tion.”  Such  a  conclusion  is  contrary  to  substantial  evi- 
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to  the  detriment  of  the  public  interest  and  therefore  should 
be  set  aside. 

y. 

Relief  ^EQUEsmD 

Wherefore,  this  appellant  prays  that  this  Honorable 
Court  review  the  actions  of  the  Commission  herein  and 
upon  such  review  issue  an  order : 

L  Reversing  and  setting  aside  the  Final  Decision  of  the 
Commission  of  July  14,  1948,  purporting  to  deny  the  ap¬ 
plication  of  this  appellant  and  failing  to  deny  the  applica¬ 
tion  of  Laurence  W.  Harry,  trading  as  Fostoria  Broadcast¬ 
ing  Company. 

2.  Reversing  and  setting  aside  the  Memorandum  Opinion 
and  Order  of  October  20,  1948,  purporting  to  deny  this  ap¬ 
pellant’s  Petition  For  Rehearing. 

3.  Remanding  this  case  to  the  Federal  Communications 
Commission  for  further  proceedings  in  conformity  with 
the  judgment  of  this  Honorable  Court  and  the  applicable 
provisions  of  the  Communications  Act  of  1934,  as  amended, 
consistent  with  law,  and, 

4.  Grant  such  other  and  further  relief  as  may  be 
A-31  just  and  proper. 

Respectfully  submitted, 

Mansfield  Journal  Company 
Geo.  O.  Sutton, 

William  Thomson 
John  H.  Milden, 

Its  Attorneys 

1038  National  Press  Building 
Washington  4,  D.  C. 

By  William  Thomson 


November  10, 1948. 
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A-33  Filed  Nov  10  1948 

IN  THE  UNITED  STATES  COURT  OF  APPEALS 

FOR  THE 

DISTRICT  OF  COLUMBIA  CIRCUIT 

No.  10051 

The  Lorain  Journal  Company,  Appellant, 

v. 

Federal  Communications  Commission,  Appellee. 

i 

Notice  of  Appeal  from  a  Decision  and  Order  of  the  Federal  i 
Communications  Commission  and  Statement  of  the  Rea¬ 
sons  Therefor 

L 

Notice  of  Appeal 

Comes  now  The  Lorain  Journal  Company,  an  Ohio  Cor¬ 
poration,  applicant  for  a  new  standard  AM  •  Broadcast  1 
Station  at  Lorain,  Ohio  (FCC  Docket  No.  7418)  and  hereby 
gives  notice  of  its  appeal  pursuant  to  the  provisions  of  \ 
Section  402  of  the  Communications  Act  of  1934,  as  ! 
amended,  by  the  timely  filing  of  this  notice  of  appeal  from 
(1)  a  decision  of  the  Federal  Communications  Commission  ! 
of  July  14,  1948  (released  July  15,  1948)  purporting  to  j 
deny  this  appellant’s  application  for  a  construction  per¬ 
mit  for  a  new  standard  AM  Broadcast  Station  at  Lorain,  i 
Ohio,  and  (2)  a  Memorandum  Opinion  and  Order  of  the 
Federal  Communications  Commission  of  October  20,  1948 
denying  this  appellant’s  petition  for  rehearing  directed 
against  the  Commission’s  Decision  of  July  14, 1948. 

In  support  of  this  notice  of  appeal,  appellant  submits  the 
following  reasons  therefor  to  this  Honorable  Court. 

*  Stations  referred  to  as  herein  as  AM  stations  are  Amplitude  Modulation 
or  standard  broadcast  stations  and  stations  referred  to  as  FM  stations  are 
the  high  frequency  new  type  Frequency  Modulation  stations. 
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n. 

Jurisdiction 

All  administrative  remedies  having  been  exhausted,  this 
appellant  takes  this  appeal  under  the  provisions  of 
A-34  Section  402  of  the  Communications  Act  of  1934,  as 
amended,  (U.  S.  C.,  Title  47,  Section  402)  to  this 
Honorable  Court  as  an  applicant  for  a  construction  permit 
for  a  radio  station  whose  application  has  been  denied  and 
whose  interests  have  been  adversely  affected  by  the  Fed¬ 
eral  Communications  Commission’s  Decision  of  July  14, 
1948  and  Memorandum  Opinion  and  Order  of  October  20, 
1948  purporting  to  deny  the  AM  application  of  this  ap¬ 
pellant. 

m. 

Preliminary  Statement 

Appellant  herein,  The  Lorain  Journal  Company,  filed  its 
application  with  the  Federal  Communications  Commission 
on  October  31,  1945  requesting  a  construction  permit  for 
a  new  standard  AM  Broadcasting  Station  to  be  erected  at 
Lorain,  Ohio  (FCC  Docket  No.  7418)  and  to  be  operated  on 
the  1140  kilocycle  frequency  with  a  power  of  250  watts, 
daytime  hours  of  operation.  The  Commission  consolidated 
this  appellant’s  application  for  hearing  with  the  applica¬ 
tions  of  the  Mansfield  Journal  Company  of  Mansfield,  Ohio 
(FCC  Docket  No.  7417)  and  Laurence  W.  Harry,  trading 
as  Fostoria  Broadcasting  Company  of  Fostoria,  Ohio. 
(FCC  Docket  No.  7356)  The  Mansfield  Journal  Company’s 
application  was  filed  with  the  Commission  on  October  31, 
1945  requesting  a  construction  permit  to  build  a  new 
standard  AM  boradcast  station  operating  on  the  1510  kilo¬ 
cycle  frequency  with  a  power  of  250  watts,  daytime  hours 
of  operation  at  Mansfield,  Ohio  (FCC  Docket  No.  7417). 
The  Lorain  Journal  Company,  appellant  herein  and  the 
Mansfield  Journal  Company  are  under  common  ownership 
having  the  same  officers,  directors  and  stockholders. 
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Laurence  W.  Harry,  trading  as  Fostoria  Broadcasting 
Company  on  January  17,  1946  filed  with  the  Commission 
his  application  requesting  a  construction  permit  for  a  new 
standard  AM  broadcast  station  to  be  operated  on  the  1150 
kilocycle  frequency  with  a  power  of  1  kilowatt,  daytime 
hours  of  operation  at  Fostoria,  Ohio,  and  on  May  31,  1946 
this  application  was  amended  to  specify  the  frequency  of 
1510  kilocycles  and  250  watts  power,  daytime  hours  of  op¬ 
eration.  By  this  amendment  the  application  of  Laurence 
W.  Harry  became  directly  conflicting  with  the  Mansfield 
Journal  Company’s  application  because  of  the  electrical 
interference  which  would  result  by  the  simultaneous  opera¬ 
tion  of  two  stations  proposed  on  the  same  frequency 
A-35  located  in  cities  approximately  fifty-two  (52)  airline 
miles  apart.  The  application  of  this  appellant  did 
not  conflict  in  any  way  with  any  other  application  for 
broadcast  station  facilities.  A  consolidated  hearing  in¬ 
volving  these  three  AM  applications  was  held  before  an 
Examiner  of  the  Commission  in  June  of  1946. 

On  January  10,  1948  the  Commission  issued  a  Proposed 
Decision  in  the  matter  of  these  AM  applications  which  also 
contained  findings  of  fact  and  conclusions  with  respect  to 
the  Mansfield  Journal  Company’s  application  for  a  new 
high  frequency  FM  broadcast  station  at  Mansfield,  Ohio. 
(FCC  Docket  No.  7591)  The  Mansfield  Journal  Company’s 
FM  application  had  been  heard  in  a  separate  and  distinctly 
different  consolidated  proceeding  during  October  and  No¬ 
vember  1946  with  the  FM  applications  of  Richland,  Inc., 
(FCC  Docket  No.  7590)  and  Unity  Corporation,  Inc.,  (FCC 
Docket  No.  7589)  each  of  these  FM  applicants  requesting 
construction  permits  for  a  new  Class  B  FM  station  at 
Mansfield,  Ohio.  None  of  the  AM  applicants  was  a  party 
to  the  proceeding  involving  the  FM  application  of  the 
Mansfield  Journal  Company  nor  were  any  of  the  FM  ap¬ 
plicants  parties  to  the  proceeding  involving  any  of  the 
above  AM  applications. 
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The  proposed  decision  of  the  Commission  of  January 
10,  1948  was  illegal  because  it  proposed  to  deny  this  ap¬ 
pellant’s  AM  application  by  attempting  to  disqualify  ap¬ 
pellant  upon  grounds  over  which  the  Commission  has  no 
jurisdiction.  On  February  3, 1948  this  appellant  filed  with 
the  Commission,  Exceptions  to  this  erroneous  Proposed 
Decision.  These  Exceptions  pointed  out  with  particularity 
the  erroneous  and  illegal  acts  of  the  Commission  which 
were,  in  part,  that  the  Commission  attempted  to  disqualify 
this  appellant  by:  (1)  erroneously  injecting  into  this  pro¬ 
ceeding  such  matters  as  the  question  of  newspaper  owner¬ 
ship  of  radio  stations.  The  insertion  of  this  question  at 
this  juncture  of  the  proceeding,  raised  new  issues  upon 
which  this  appellant  had  no  proper  notice  or  opportunity 
to  be  heard  thereon,  thereby  appellant  is  deprived  of  its 
right  to  a  full  and  fair  hearing;  (2)  illegally  attempting  to 
extend  its  authority  into  such  fields  as,  ‘ ‘  control  over  the 
media  of  mass  communication,”  “the  avenues  of  communi¬ 
cating  fact  and  opinion”,  “exclusive  advertising  con¬ 
tracts,”  determination  of  what  constitutes  “legitimate 
news”  as  printed  by  a  newspaper  and  the  conduct 
A-36  and  operation  of  the  newspaper  business,  thereby 
illegally  exceeding  as  well  as  violating  the  statutory 
authority  of  the  Communications  Act  of  1934,  as  amended ; 
(3)  unlawfully  attempting  to  penalize  this  appellant  for 
exercising  and  for  proposing  to  continue  to  exercise  its 
right  of  freedom  of  speech  and  freedom  of  the  press,  thus 
abridging  the  appellant’s  rights  under  the  First  Amend¬ 
ment  to  the  Constitution  of  the  United  States;  (4)  by  ille¬ 
gally  imputing  motives  and  acts  to  this  appellant,  such  as, 
this  appellant  did  “suppress  competition  in  the  dissemina¬ 
tion  of  news  and  information”  and  appellant  did  “achieve 
an  advertising  monopoly”,  that  appellant  did  “desire  to 
stifle  fair  competition”  and  “established  monopolies”  and 
“harassed”  and  “coerced”  merchants.  Such  findings  and 
conclusions  thereon  are  a  gross  usurpation  of  authority 
which  is  vested  in  other  tribunals  by  the  Sherman  Anti- 
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Trust  Act  and  the  Clayton  Act.  The  Federal  Communica¬ 
tions  Act  of  1934,  as  amended,  does  not  give  the  Federal 
Communications  Commission  jurisdiction  over  such  mat¬ 
ters.  The  proposed  decision  of  the  Commission  is  contrary 
to  due  process  of  law  and  contrary  to  the  evidence  in  the 
record  of  this  case. 

The  Commission  erroneously  ignored  the  Exceptions  to 
the  Proposed  Decision  of  January  10,  1948  filed  by  this 
appellant  and  on  May  4,  1948  held  Oral  Argument  without 
correcting  the  errors  in  the  Proposed  Decision.  The  errors  i 
which  were  set  forth  in  the  Exceptions  to  the  Proposed 
Decision  were  again  recited  to  the  Commission  at  this  Oral 
Argument.  Again  the  Commission  erroneously  ignored 
these  errors  and  issued  its  illegal  Final  Decision  of  July 
14,  1948  purporting  to  deny  this  appellant’s  application. 

The  Commission  in  its  Proposed  Decision  of  January  10, 
1948  and  its  Final  Decision  of  July  14,  1948  concludes  as  \ 
follows:  “We  conclude,  therefore,  that  these  applicants 
are  not  qualified  to  receive  grants  of  their  applications  be¬ 
fore  us  in  either  Mansfield  or  Lorain,  and  we,  therefore,  , 
shall  deny  their  respective  applications.”  (Decision,  Page 
17,  Paragraph  4)  This  language  used  by  the  Commission  I 
is  for  the  purpose  of  apparently  extending  the  denial  pro¬ 
visions  of  that  decision  to  this  appellant’s  application  for  I 
a  new  high  frequency  FM  broadcast  station  at  Lorain, 
Ohio  (FCC  File  No.  B2-PH-693)  which  application  was  j 
filed  with  the  Commission  on  October  5,  1945  and  which  is,  j 
as  far  as  this  appellant  has  been  advised,  still  pending  be-  j 
fore  the  Commission.  However,  from  the  conclu- 
A-37  sions  of  the  Commission’s  Decision  of  July  14,  1948 
the  Commission  has,  in  effect,  denied  this  application 
without  hearing  thereon.  Such  a  conclusion  is  an  illegal 
attempt  on  the  part  of  the  Commission  to  unlawfully  preju-  I 
dice  the  rights  of  this  appellant  with  respect  to  its  pres¬ 
ently  pending  FM  application. 

On  August  4,  1948  this  appellant  filed  a  Petition  for  Re¬ 
consideration,  for  Rehearing,  and  for  Other  Appropriate 
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Belief  directed  against  the  Commission’s  erroneous  Final 
Decision  of  July  14,- 1948.  This  Petition  for  Rehearing 
pointed  out  to  the  Commission  in  detail  the  erroneous  and 
unlawful  aspects  of  its  decision  yet  the  Commission  again 
elected  to  erroneously  ignore  these  errors  and  on  October 
20th,  1948  by  a  Memorandum  Opinion  and  Order  denied 
this  appellant’s  Petition  for  Rehearing. 

This  appellant  in  its  exceptions  directed  against  the  Pro¬ 
posed  Decision  of  January  10,  1948,  at  Oral  Argument 
before  the  Commission  on  May  4,  1948  and  in  its  Petition 
for  Rehearing  of  August  4,  1948  pointed  out  with  particu¬ 
larity  and  in  numerous  respects  the  unjust,  unwarranted, 
erroneous  and  illegal  aspects  of  these  Commission  Actions, 
said  Actions  deprived  this  appellant  of  its  right  to  due 
process  of  law  and  equal  protection  thereof.  In  spite  of 
the  above  numerous  efforts  on  the  part  of  this  appellant 
through  its  pleadings  to  rectify  these  unlawful  acts,  the 
Commission  has  erroneously  and  illegally  disregarded  ap¬ 
pellant’s  prayers. 

This  appellant’s  interests  are  adversely  affected  and  it  is 
aggrieved  by  these  illegal  actions  of  the  Commission  and 
having  exhausted  all  administrative  remedies  it  now  seeks 
appellate  relief  from  this  Honorable  Court. 


IV. 

Statement  op  Reasons  fob  Appeal 

1.  The  Commission  erred  by  the  issuance  of  its  Proposed 
Decision  of  January  10, 1948,  said  Proposed  Decision  being 
illegal  in  that  it  proposed  to  disqualify  this  appellant  by 
(1)  erroneously  injecting  into  this  proceeding  matters 
which  raise  new  issues  upon  which  this  appellant  has  had 
no  opportunity  to  be  heard  thereon ;  (2)  illegally  attempting 
to  extend  its  authority  over  matters  over  which  it  has  no 
jurisdiction;  (3)  unlawfully  abridges  this  appellant’s  right 
of  freedom  of  speech  and  freedom  of  the  press ;  and  (4)  ille¬ 
gally  imputing  motives  and  acts  to  this  appellant 
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A-38  which  have  been  declared  by  Congress  and  the 
Courts  as  illegal  and  criminal. 

2.  The  Commission  erred  by  failing  to  issue  a  valid  and 
proper  Proposed  Decision  after  it  had  been  put  on  notice 
of  the  unjust,  unwarranted,  erroneous  and  hence  illegal 
aspects  of  its  Proposed  Decision  by  the  Exceptions  filed  by 
this  appellant  on  February  3, 1948,  For  the  Commission  to 
ignore  this  appellant’s  Exceptions  and  to  fail  to  issue  a 
valid  Proposed  Decision  is  arbitrary  and  capricious. 

3.  The  Commission  erred  by  holding  oral  argument  On 
May  4, 1948  on  an  improper  and  invalid  Proposed  Decision 
after  this  appellant,  on  February  3,  1948,  in  its  Exceptions 
filed  with  the  Commission,  pointed  out  with  particularity 
the  erroneous,  improper  and  illegal  aspects  of  the  Proposed 
Decision  of  January  10,  1948.  Holding  this  oral  argument 
on  an  invalid  Proposed  Decision  was  an  arbitrary  and 

.  .  .  i 

capricious  act. 

4.  This  appellant  filed  its  Exceptions  on  February  3, 
1948  and  after  the  Commission  held  oral  argument  On 
these  Exceptions  (May  4, 1948),  it  erred  by  failing  to  issue 
a  proper  and  valid  Proposed  Decision.  The  Commission’s 
failure  to  so  act  was  arbitrary  and  capricious. 

5.  The  Commission  erred  by  the  issuance  of  its  errone¬ 
ous  Final  Decision  of  July  14,  1948,  said  Final  Decision 
being  illegal  in  that  it  purports  to  disqualify  this  appellant 
and  deny  its  application  by: 

(1)  Erroneously  injecting  into  this  proceeding  such  mat¬ 
ters  as  the  question  of  newspaper  ownership  of  radio  sta¬ 
tions.  The  insertion  of  this  question  raises  new  issues 
upon  which  this  appellant  has  had  no  proper  notice  of  or 
opportunity  to  be  heard  thereon,  and  is  thereby  deprived 
of  its  right  to  a  full  and  fair  hearing.  (Decision  Conclu¬ 
sions,  Page  15,  Paragraph  2). 

(2)  Illegally  attempting  to  extend  its  jurisdiction  and 
authority  over  such  fields  as  “control  over  the  media  of 
mass  communication”,  “the  avenues  of  communicating  fact 
and  opinion”,  “exclusive  advertising  contracts”,  the  de- 
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termination  of  what  constitutes  ‘‘legitimate  news”  as 
printed  by  a  newspaper  and  the  conduct  and  operation  of 
the  newspaper  business.  Such  illegal  assumptions  of  au¬ 
thority  by  the  Commission  exceeds  and  violates  the  author¬ 
ity  delegated  to  it  by  the  Communications  Act  of 
A-39  1934,  as  amended.  (Decision,  Conclusions,  Pages  15, 
16, 17,  Par.  2,  3  &  4) 

(3)  Unlawfully  attempting  to  penalize  this  appellant  for 
exercising  and  for  proposing  to  continue  to  exercise  its 
right  of  freedom  of  speech  and  freedom  of  the  press  which 
is  a  violation  of  this  appellant’s  rights  under  the  First 
Amendment  to  the  Constitution  of  the  United  States.  (De¬ 
cision,  Conclusions,  Pages  15, 16, 17,  Par.  2,  3  &  4) 

(4)  Illegally  imputing  motives  and  acts  to  this  appellant 
which  have  heretofore  been  declared  by  Congress  and  the 
Courts  as  illegal  and  criminal,  such  as  appellant  did  “sup¬ 
press  competition  in  the  dissemination  of  news  and  infor¬ 
mation”,  “achieve  advertising  monopolies”,  “desire  to 
stifle  fair  competition”,  “establish  monopolies”,  “ha¬ 
rassed”  and  “coerced”  merchants.  Neither  the  Sherman 
Anti-Trust  Act  (26  Stat.  209),  The  Clayton  Act  (38  Stat. 
730),  nor  the  Federal  Communications  Act  of  1934,  as 
amended,  (48  Stat.  1064)  give  the  Federal  Communications 
Commission  any  authority  or  jurisdiction  over  such  mat¬ 
ters.  Not  only  was  appellant  not  on  notice  of  and  not  af¬ 
forded  opportunity  to  meet  such  issues,  but  the  self  gener¬ 
ated  power  assumed  by  the  Commission  deprives  this  ap¬ 
pellant  of  its  right  of  due  process  of  law  and  equal  pro¬ 
tection  thereof.  Such  self  generated  power  and  jurisdic¬ 
tion  was,  therefore,  erroneously  assumed  by  the  Commis¬ 
sion  in  making  findings  and  conclusions  on  matters  not  at 
issue  and  which  are  not  even  supported  by  the  evidence  in 
the  record  in  this  case.  (Decision,  Conclusions,  Pages  16 
&  17,  Par.  3  &  4) 

6.  The  Commission  erred  by  illegally  attempting  to  dis¬ 
qualify  this  appellant  in  the  absence  of  any  legal  require¬ 
ments  that  it  be  disqualified  as  a  licensee.  Sections  310  and 
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311  of  the  Communications  Act  of  1934,  as  amended,  con* 
tain  certain  limitations  upon  classes  of  applicants.  In  the 
instances  wherein  monopoly  and  unfair  methods  of  compe¬ 
tition  are  mentioned,  the  limitation  on  the  Commission 
granting  an  application  is  where  the  applicant  1  ‘has 
A-40  been  finally  adjudged  guilty  by  a  Federal  Court”  of 
monopolizing  and  attempting  to  monopolize  radio 
communications  “or  to  have  been  using  unfair  methods  of 
competition”.  (U.  S.  C.,  Title  47,  Section  310,  311).  There 
is  no  provision  under  the  section  here  cited  or  any  othef 
section  of  the  Communications  Act  whereby  the  Commis¬ 
sion  is  empowered  to  disqualify  this  appellant.  The  Com¬ 
mission,  in  attempting  to  invoke  the  provisions  of  these 
Sections  of  the  Communications  Act  as  it  does  in  its  De¬ 
cision  of  July  14,  1948,  is  an  unlawful  and  illegal  act  and 
the  Decision  should  be  set  aside. 

7.  The  Commission  erred  by  concluding  that  if  this  ap¬ 

pellant  “were  to  become  a  broadcast  licensee,  competition 
in  the  dissemination  of  news  and  information  would  be 
suppressed  and  further  that  pressure  would  he  exerted  oil 
advertisers  to  enter  into  exclusive  advertising  contracts’*. 
Such  a  conclusion  is  contrary  to  the  testimony  and  evidence 
and  is  arbitrary  and  capricious.  (Decision,  Conclusions, 
Page  17,  Par.  4)  i 

8.  The  Commission  erred  by  failing  to  find  and  failing 
to  conclude  in  its  Final  Decision  of  July  14,  1948,  in  ac¬ 
cordance  with  substantial  evidence  in  the  record  of  this 

i 

case  and  ignored  substantial  evidence  contained  in  the  rec¬ 
ord  of  this  case,  such  findings  of  fact  and  conclusions  are 
therefore  arbitrary  and  capricious. 

(1)  The  Commission  erred  by  failing  to  make  proper 
findings  and  conclusions  as  required  by  the  Communica¬ 
tions  Act  of  1934,  as  amended  (Section  402),  and  the  de¬ 
cisions  of  the  Courts  interpreting  same.  Nowhere  in  the 
Decision  of  July  14, 1948  can  there  be  found  any  statement 
by  the  Commission  that  this  appellant  is  either  qualified  or 
unqualified  legally,  financially  or  technically  to  operate  the 
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station  it  proposes.  Neither  is  there  any  statement  or  find¬ 
ings  that  the  program  proposals  as  well  as  other  proposals 
of  this  appellant  would  or  would  not  serve  the  public  in¬ 
terest,  convenience  or  necessity.  The  Commission’s  failure 
in  this  respect  is  contrary  to  its  own  Order  of  designation 
of  May  16,  1946,  as  well  as  the  Communications  Act  as 
above  indicated.  Its  Decision  of  July  14, 1948  is  therefore 
illegal  and  should  be  set  aside.  (Decision,  Conclu- 
A-41  sions.  Page  19,  Paragraph  10) 

(2)  The  Commission  erred  by  finding  and  con¬ 
cluding  that  this  appellant  had  and  would  use  “exclusive 
advertising  contracts”  such  findings  and  conclusions  are 
contrary  to  the  evidence.  (Decision,  Conclusions,  Pages  16, 
17,  Par.  3  &  4) 

(3)  The  Commission  erred  in  considering,  finding  and 
concluding  that  the  testimony  of  certain  witnesses  was  that 
of  a  “public  witness”  when  the  substantial  evidence  shows 
that  these  witnesses  were  either  adversary  witnesses,  testi¬ 
fying  on  behalf  of  or  at  the  instigation  of  Richland,  Incor¬ 
porated,  or  were  witnesses  who  testified  for  the  purpose 
of  fostering  their  own  personal  prejudices  against  this  ap¬ 
pellant.  Such  findings  and  conclusions  are  arbitrary  and 
capricious.  (Decision,  Findings,  Pages  9,  10,  Par.  17,  18; 
Conclusions,  Pages  15  &  16,  Par.  3) 

(4)  The  Commission  erred  by  according  greater  weight 
to  the  testimony  of  adverse  witnesses  than  it  accorded  to 
the  testimony  of  witnesses  on  behalf  of  this  appellant.  Such 
discriminatory  treatment  by  the  Commission  is  an  arbi¬ 
trary  and  capricious  act.  (Decision,  Conclusions,  Pages 
15  &  16,  Par.  3) 

(5)  The  Commission  erred  in  failing  to  find,  and  to  con¬ 
clude  on  the  meritorious  public  service  accomplishments 
and  excellent  reputation  of  this  appellant  as  shown  by  the 
record  of  this  proceeding.  The  Commission’s  failure  to 
find  and  conclude  in  these  respects  is  discriminatory,  arbi¬ 
trary  and  capricious. 
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(6)  The  Commission  erred  in  its  findings  concerning  this 
appellant  and  its  policy  and  relationship  regarding  organs 
ized  labor.  Upon  the  evidence  before  it,  the  Commission 
could  not  directly  find  that  this  appellant  was  unfair  to 
organized  labor  but  by  framing  its  findings  in  the  manner 
employed  in  its  Decisions,  this  appellant  is  damaged  by 
indirection  which  is  contrary  to  the  evidence  contained  in 
the  record.  Such  an  act  on  the  Commission’s  part  is  un¬ 
just,  discriminatory,  arbitrary  and  capricious.  (De- 
A-42  cision,  Page  12,  Paragraph  25)  j 

9.  The  Commission  erred  by  construing  certain 
testimony  to  the  detriment  of  this  appellant,  such  testimony 
concerning  acts  having  allegedly  taken  place  in  Mansfield, 
Ohio  and  with  which  this  appellant  had  no  connection  what¬ 
ever.  The  record  of  this  hearing  shows  that  such  matters 
as  the  Mansfield  Journal  Company’s  dealings  with  numer¬ 
ous  businessmen  in  Mansfield  concerning  the  payment  of 
the  debts  they  owed  to  the  Mansfield  Journal  Company, 
relationship  between  the  Mansfield  Journal  Company  and 
Radio  Station  WMAN  in  Mansfield,  and  other  things  which 
concerned  only  the  Mansfield  Journal  Company  of  Mans¬ 
field,  Ohio  have  been  erroneously  used  by  the  Commission 
in  an  effort  to  discredit  this  appellant  which  operates  its 
business  only  in  Lorain,  Ohio.  This  erroneous  use  of  this 
material  with  which  this  appellant  is  in  no  way  concerned 
operates  to  the  prejudice  of  this  appellant’s  right  and 
therefore,  the  Commission’s  findings  and  conclusions  in  its 
Decision  of  July  14,  1948,  in  this  respect,  are  discrimina¬ 
tory,  arbitrary  and  capricious.  j 

10.  The  Commission,  on  Pages  11,  12  and  13  of  its  De¬ 
cision,  makes  findings,  all  of  which  would  support  the 
granting  of  this  appellant’s  application  (Par.  22,  23,  24  & 
25)  There  is  not  a  single  fact  recited  therein  which  would 
cause  the  denial  of  this  appellant’s  application  or  which 
tends  to  show  in  any  way  that  the  granting  thereof  would 
not  serve  the  public  interest,  convenience  and  necessity. 
On  Page  17  of  the  Decision,  Conclusion  4,  the  Commission 
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erroneously  attempts  to  conclude,  the  absence  of  any  evi¬ 
dence  or  adequate  findings  thereon  that  the  Lorain  Journal 
Company  had  committed  such  acts  as  would  disqualify  it 
as  a  future  broadcast  licensee.  The  error  is  further  recited 
in  Paragraph  10  of  the  Conclusions,  whereby  the  Commis¬ 
sion  purports  to  order  the  denial  of  the  application  of  this 
appellant.  The  procedure  followed  by  the  Commission 
with  respect  to  this  appellant’s  application,  deprives  it  of 
a  full  and  fair  hearing,  and  is,  therefore,  arbitrary  and 
capricious  and  should  be  set  aside. 

11.  The  Commission  erred  in  its  Memorandum  Opinion 
and  Order  of  October  20,  1948,  by  denying  this  appellant’s 
Petition  For  Reconsideration,  For  Rehearing  and  Other 
Appropriate  Relief  directed  against  the  Commission’s  er¬ 
roneous  Decision  of  July  14,  1948.  The  Commission  ig¬ 
nored  the  grave  and  numerous  errors  on  its  part  as  shown 

to  it  by  this  Petition  For  Rehearing  and  its  action 
A-43  denying  this  said  Petition  is  arbitrary,  capricious, 
erroneous  and  hence  illegal. 

12.  The  erroneous,  arbitrary  and  capricious  acts  com¬ 
mitted  by  the  Commission  in  taking  the  illegal  steps  herein 
described  in  its  Proposed  Decision  of  January  10,  1948, 
and  in  its  Final  Decision  of  July  14,  1948,  not  only  ad¬ 
versely  affect  the  rights  of  this  appellant,  but  militate  to 
the  detriment  of  the  public  interest  and  therefore  should 
be  set  aside. 

y. 

Relief  Requested 

Whebefobe,  this  appellant  prays  that  this  Honorable 
Court  review  the  actions  of  the  Commission  herein  and 
upon  such  review  issue  an  order : 

(1)  Reversing  and  setting  aside  the  Final  Decision  of 
the  Commission  of  July  14,  1948,  purporting  to  deny  the 
application  of  this  appellant. 

(2)  Reversing  and  setting  aside  the  Memorandum  Opin¬ 
ion  and  Order  of  October  20, 1948  purporting  to  deny  this 
appellant’s  Petition  For  Rehearing. 
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(3)  Remanding  this  case  to  the  Federal  Communications 
Commission  for  further  proceedings  in  conformity  with  the 
judgment  of  this  Honorable  Court  and  the  applicable  pro¬ 
visions  of  the  Communications  Act  of  1934,  as  amended, 
consistent  with  law,  and, 

(4)  Grant  such  other  and  further  relief  as  may  be  just 
and  proper. 

Respectfully  submitted, 

The  Lorain  Journal  Company 
Geo.  O.  Sutton, 

William  Thomson 
John  H.  Milden, 

Its  Attorneys 

1038  National  Press  Building 
Washington  4,  D.  C. 

By  William  Thomson 

November  10, 1948. 
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236  BEFORE  THE 

FEDERAL  COMMUNICATIONS  COMMISSION 
WASHINGTON,  D.  C. 

Docket  No.  7417 
File  No.  B2-P-4275 
Docket  No.  7418 
File  No.  B2-P-4276 

In  re  Application  of 

Mansfield  Journal  Company 
Mansfield,  Ohio 

The  Lorain  Journal  Company 
Lorain,  Ohio 

For  Construction  Permits 

Order 

At  a  session  of  the  Federal  Communications  Commis¬ 
sion  held  at  its  offices  in  Washington,  D.  C.,  on  the  27th  day 
of  February,  1946; 

The  Commission  having  under  consideration  the  appli¬ 
cation  of  Mansfield  Journal  Company  for  the  construction 
of  a  new  standard  broadcast  station  at  Mansfield,  Ohio, 
1510  kc.,  250  w.,  daytime ;  and  the  application  of  the  Lorain 
Journal  Company  for  the  construction  of  a  new  standard 
broadcast  station  at  Lorain,  Ohio,  1140  kc.,  250  w.,  daytime ; 

It  Is  Ordered,  That  the  application  of  Mansfield  Journal 
Company  and  Lorain  Journal  Company  be  designated  for 
hearing  in  a  consolidated  proceeding,  on  the  following 
issues : 

1.  To  determine  the  legal,  technical,  financial  and  other 
qualifications  of  the  applicant  corporations  and  officers, 
directors  and  stockholders  to  construct  and  operate  the 
proposed  stations. 

2.  To  determine  the  policies  of  the  applicant  corpora¬ 
tions  with  respect  to  exclusive  advertising  contracts,  and 
whether  such  policies  are  to  be  pursued  in  the  operation  of 
the  proposed  stations. 
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3.  To  determine  the  areas  and  populations  which  may  be 
expected  to  receive  primary  service  from  the  operation  of 
the  proposed  station  and  the  character  of  other  broadcast 
services  available  to  those  areas  and  populations. 

4.  To  determine  the  type  of  program  service  proposed  to 
be  rendered  and  whether  it  would  meet  the  requirements 

of  the  populations  and  areas  proposed  to  be  served. 
237  5.  To  determine  whether  the  installation  and  oper¬ 

ation  of  the  proposed  station  would  be  in  compliance 
with  the  Commission’s  Rules  and  Standards  of  Good 
Engineering  Practice  concerning  standard  broadcast 
stations. 

6.  To  determine  the  nature  and  extent  of  any  interfere 
ence  which  would  result  from  the  operation  of  the  pro¬ 
posed  station  at  Lorain,  Ohio,  with  a  station  at  Fostoria, 
Ohio,  as  proposed  in  the  application  of  the  Fostoria 
Broadcasting  Company  (File  No.  B2-P-4430;  Docket  No. 
7356),  the  areas  and  populations  affected  thereby,  and  the 
character  of  other  broadcast  service  available  to  such  areas 

i 

and  populations. 

By  the  Commission 
T.  J.  Slowie 
Secretary 


i 
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337  BEFORE  THE 

FEDERAL  COMMUNICATIONS  COMMISSION 
WASHINGTON,  D.  C. 

Docket  No.  7417 
File  No.  B2-P-4275 
Docket  No.  7418 
File  No.  B2-P-4276 

In  re  Applications  of 

Mansfield  Journal  Company, 

Mansfield,  Ohio 
For  Construction  Permit 
The  Lorain  Journal  Company 
Lorain,  Ohio 

For  Construction  Permit 

Place  and  Date  of  Hearing 

i 

You  are  hereby  notified  that  the  date  of  hearing  on  the 
above-entitled  matters  has  been  advanced  from  June  24 
and  25,  1946  to  June  20  and  21,  1946,  and  will  convene  at 
ten  o’clock  a.  m.,  June  20,  1946  in  the  Municipal  Court 
Boom,  City  Hall,  Second  and  Walnut  Streets,  Mansfield, 
Ohio,  and  on  June  21,  1946  in  the  City  Council  Chambers, 
Municipal  Building,  Lorain,  Ohio. 

Federal  Communications  Commission 
T.  J.  Slowte, 

Secretary. 

Dated  at  Washington,  D.  C.  June  10, 1946. 

•  ••••••••• 
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339  before  the 

FEDERAL  COMMUNICATIONS  COMMISSION 
WASHINGTON,  D.  C. 

Docket  No.  7356 
File  No.  B2-P-P-4430 

In  re  Application  of 

Laurence  W.  Harry,  tr/as  Fostobia  I 

Broadcasting  Company 
Fostobia,  Ohio 

For  Construction  Permit 

i 

Order 

At  a  session  of  the  Federal  Communications  Commis¬ 
sion,  held  at  its  offices  in  Washington,  D.  C.,  on  the  13th 
day  of  June,  1946 ; 

The  Commission  having  under  consideration  the  abover 
entitled  application,  as  amended,  requesting  a  construction 
permit  for  a  new  standard  broadcasting  station  to  operate 
on  1510  kc,  with  250  w  power,  daytime  only,  at  Fostoria, 
Ohio ;  i 

It  Appearing,  That  the  Commission  on  February  27, 
1946,  designated  for  hearing  in  a  consolidated  proceeding 
the  applications  of  Mansfield  Journal  Company  (File  No. 
B2-P-4275;  Docket  No.  7417)  requesting  a  construction 
permit  for  a  new  standard  broadcast  station  to  operate  on 
1510  kc,  with  250  w  power,  daytime  only,  at  Mansfield, 
Ohio;  and  Lorain  Journal  Company  (File  No.  B2-P-4276; 
Docket  No.  7418)  requesting  a  construction  permit  for  a 
new  standard  broadcast  station  to  operate  on  1140  kc,  with 
250  w  power,  daytime  only,  at  Lorain,  Ohio ; 

It  Is  Ordered,  That  the  said  application  of  Laurence  W. 
Harry,  tr/as  Fostoria  Broadcasting  Company  Be,  And  It 
Is  Hereby,  Designated  For  Hearing  in  the  above  consoli¬ 
dated  proceeding  upon  the  following  issues : 

1.  To  determine  the  legal,  technical,  financial,  and  other 
qualifications  of  the  applicant  to  construct  and  operate  the 
proposed  station.  j 
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2.  To  determine  the  areas  and  populations  which  may  be 
expected  to  gain  primary  service  from  the  operation  of  the 
proposed  station  and  the  character  of  other  broadcast  ser¬ 
vice  available  to  those  areas  and  populations. 

3.  To  determine  the  type  and  character  of  program  ser¬ 
vice  proposed  to  be  rendered  and  whether  it  would  meet 
the  requirements  of  the  populations  and  areas  proposed  to 
be  served. 

4.  To  determine  whether  the  operation  of  the  proposed 
station  would  involve  objectionable  interference  with  any 
existing  broadcast  stations  and,  if  so,  the  nature  and  ex¬ 
tent  thereof,  the  areas  and  populations  affected  thereby, 
and  the  availability  of  other  broadcast  service  to  such  areas 

and  populations. 

340  5.  To  determine  whether  the  operation  of  the  pro- 

•  posed  station  would  involve  objectionable  interfer¬ 
ence  with  the  services  proposed  in  the  pending  applica¬ 
tions  of  Mansfield  Journal  Company  (File  No.  B2-P-4275, 
Docket  No.  7417)  and  Lorain  Journal  Company  (File  No. 
B2-P-4276,  Docket  No.  7418)  or  in  any  other  pending  appli¬ 
cations  for  broadcast  facilities  and,  if  so,  the  nature  and 
extent  thereof,  the  areas  and  populations  affected  thereby, 
and  the  availability  of  other  broadcast  service  to  such  areas 
and  populations. 

6.  To  determine  whether  the  installation  and  operation 
of  the  proposed  station  would  be  in  compliance  with  the 
Commission’s  Buies  and  Standards  of  Good  Engineering 
Practice  Concerning  Standard  Broadcast  Stations. 

7.  To  determine  on  a  comparative  basis  which,  if  any,  of 
the  applications  in  this  consolidated  proceeding  should  be 
granted. 

It  Is  Further  Ordered,  That  the  orders  heretofore 
issued  designating  for  hearing  the  applications  of  Mans¬ 
field  Journal  Company  and  Lorain  Journal  Company,  Be, 
And  The  Same  Are  Hereby  Amended  to  include  the  appli¬ 
cation  of  Laurence  W.  Harry,  tr/as  Fostoria  Broadcast¬ 
ing  Company  (File  No.  B2-P-4430,  Docket  No.  7356). 
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It  Is  Further  Ordered,  That  the  said  hearing  be  held  on 
June  19,  1946,  at  Fostoria,  Ohio. 

By  the  Commission 
T.  J.  Slowie 

i 

Secretary 


476  Mr.  Harry:  Now,  I  will  call  myself. 

Laurence  W.  Harry,  a  witness  on  behalf  of  the 
Applicant,  Fostoria  Broadcasting  Co.,  having  been  duly 
sworn,  testified  as  follows: 


531  Cross  Examination  (Continued) 

By  Mr.  Koteen: 


544  Q.  What  about  an  editorial  policy  for  your  sta¬ 
tion?  A.  The  only  thing  I  know  about  an  editorial 
policy  is  that  recently  Commissioner  Durr  expressed  him1 
self  in  favor  of  such  a  thing.  I  have  not  had  any  indication 
that  the  Commission,  as  a  whole,  is  in  favor  of  it.  And  I 
certainly  am  not  going  to  pioneer  in  that  type  of  thing. 

Q.  Now,  in  so  far  as  churches  are  concerned,  will  they 
be  given  equal  opportunity?  A.  We  have  had  only  one  re¬ 
quest  or,  I  should  say,  I  have  had  only  one  request  for 
church  programs  as  yet.  And  I  have  not  talked  to  the 
church  people  in  general.  The  First  Presbyterian  Church 
had  a  meeting  of  the  Board  of  Trustees  and  the — what¬ 
ever  the  officials  are  in  the  church,  I  forget  what  the  others 
are — a  board  meeting  in  which  they  definitely  expressed 
their  desire  to  have  the  Sunday  church  service  broadcast 
and  to  cooperate  in  producing  educational  and  entertain¬ 
ment  programs  through  their  -church  organist  at  other 
times  during  the  week.  They  have  not  committed  themselves 
as  to  how  many  of  those  they  will  produce. 

The  Presiding  Officer.:  Just  a  moment,  may  I  interrupt 
at  this  point?  j 
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Reverend  Thompson  testified — 

Mr.  Thomson:  Wilson. 

545  The  Presiding  Officer:  Wilson,  Reverend  Wilson 
testified  that  time  was  offered  to  that  church  on  a 

sustaining  basis;  do  you  expect  to  make  time  available  to 
the  other  churches  in  the  community  on  a  sustaining  basis? 

The  Witness:  Up  to  a  limited  amount  we  will  do  it  if 
anybody  else  comes  in,  of  course.  We  can’t  leave  it  open 
to  everyone,  every  one  of  the  churches  because  we  would 
not  have  that  much  time.  But  within  a  budgeted  amount 
of  time  we  will  make  sustaining  time  available  to  churches. 
On  an  alternate  basis,  that  is. 

By  Mr.  Koteen: 

Q.  You  will  not  give  any  preference  to  any  of  them?  A. 
We  can’t  give  any  of  them  preference.  The  point  is  that 
the  church  came  in  on  the  FM  station,  requested  the  FM 
station,  and  for  that  purpose  we  would  have  to  start  oper¬ 
ation  on  Sunday  in  the  morning  instead  of  the  afternoon. 
And  so  we  did  permit  a  contract  to  be  made  for  that  church. 

Q.  A  contract  on  a  sustaining  basis?  A.  Yes.  A  contract 
where  they  agreed  to  provide  their  own  remote  equipment. 
And  as  to  the  time,  I  have  agreed  to  give  them  time. 

Q.  What  I  am  trying  to  get  at,  Mr.  Harry,  let’s  use  for 
example  this  Presbyterian  Church  you  have  reference  to, 
who  wants  to  broadcast  every  Sunday,  and  then  the  Baptist 
Church  decides  that  they  would  like  to  broadcast, 

546  also,  on  Sunday  at  approximately  the  same  time; 
would  it  be  restricted?  A.  It  would  have  to  be  under 

this  contract  In  other  words,  they  would  have  to  find  other 
time  to  put  their  broadcast  on.  We  can’t  let  everyone  on 
at  the  same  time.  And  we  can’t  alternate  it. 

And  I  feel  this  way,  that  I  owe  a  duty  to  the  people  that 
want  to  support  the  community  and  get  the  FM  station 
going.  And  they  were  the  only  ones  that  came  in  and  asked 
for  the  time. 
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Q.  I  don’t  question  your  loyalty  in  any  respect  at  all.  Ai 
As  to  the  others,  I  would  be  glad  to  give  them  sustaining 
time  up  to  our  ability  to  give  them  such  time.  And  that 
might  be  afternoon  time,  evening  time  or  morning  time. 
And  as  Mr.  Wilson  testified  this  morning,  he  will  attempt 
to  organize  all  of  the  preachers  of  the  City  of  Fostoria 
into  the  morning  alter  services,  and  he  will  supervise  that 
program. 

The  Presiding  Officer:  That  program  will  be  carried  on 
a  sustaining  basis? 

The  Witness:  Oh,  yes.  j 

The  Presiding  Officer:  What  rate  will  you  charge  for 
your  religious  programs?  i 

The  Witness:  I  haven’t  intended  to  charge  any  rates.  1 

The  Presiding  Officer:  Well,  on  the  rate  card  it  is  men¬ 
tioned  that  rate  will  be  furnished  upon  request  for  broad¬ 
casts  of  the  following  types:  News,  religious — 

547  The  Witness:  That  is  a  religious  series,  unless 
they  are  soliciting  funds. 

The  Presiding  Officer:  And  if  you  find  that  you  can’t 
afford  to  give  time  to  all  the  churches — 

The  Witness:  Have  to  divide  it  up  among  those  that 
want  it. 

The  Presiding  Officer:  It  will  all  be  on  a  sustaining 

i 

basis? 

The  Witness :  That  is  my  understanding. 

The  Presiding  Officer:  You  don’t  expect  to  sell  any  time 
for  religious  services  T  i 

The  Witness:  Not  for  particularly  religious  services, 
unless  they  are  asking  for  funds. 

By  Mr.  Koteen: 

Q.  You  say  that  is  “your  understanding”;  after  all,  you 
are  the  only  one  to  determine  it?  A.  I  should  say  my 
intention. 

Q.  What  about  controversial  issues  being  broadcast  over 
your  station?  A.  There  is  a  problem  that  recent  readings 


I 
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of  utterances  of  members  of  the  Commission  has  left  me 
confused  on.  I  would  say  that  controversial  issues  will  be 
something  that  I  don’t  care  to  get  into  for  the  first  year  of 
my  operation.  After  that  time  I  would  reserve  the  right 
to  determine  in  each  case  whether  or  not  I  should  permit 
the  thing  to  be  aired.  And  then,  of  course,  under 

548  the  rules  of  the  Commission. 

Q.  Well,  don’t  you  feel  that  there  will  be  contro¬ 
versial  issues  arising  in  a  city  that  would  be  of  paramount 
interest  to  the  citizens  or  the  residents,  I  should  say,  of 
the  city?  A.  In  that  case  I  would  follow  the  rules  of  the 
Commission  and  give  equal  time  to  both  sides  of  the 
picture  if  I  gave  anybody  any  time.  In  other  words,  if  it 
was  something  that  I  felt  I  couldn’t  give  anyone  time  on, 
free,  I  mean,  I  wouldn’t  give  it.  If  they  wanted  to  pay 
for  it  and  I  felt  it  didn’t  violate  good  taste,  then  I  would 
give  it  to  them  on  part  time. 

Q.  Well,  take  the  controversy  which  is  foremost  in 
almost  everyone’s  mind,  labor  and  management.  A  small 
organization,  small  management,  they  are  scrapping  and 
and  one  comes  to  you  and  says,  4  4  We  would  like  to  go  on 
the  air  and  we  will  pay  for  it.”  The  other  says, 4 4 We  would 
like  to  go  on  the  air  with  our  side  of  it  but  we  will  not  be 
able  to  pay  for  it.”  What  would  you  do  with  a  problem 
like  that?  A.  I  imagine  the  first  thing  I  would  do  would  be 
to  call  both  in,  find  out  what  the  situation  is,  and  then 
weigh  the  matter  and  see  what  I  should  do,  whether  I 
should  charge  them  or  whether  I  should  give  them  both 
free  time. 

Now,  I  might  say  that  my  experience  has  been  that  most 
of  the  labor  organizations,  which  might  have  been  the  ones 
that  couldn’t  pay  for  it,  seem  to  have  fairly  good 

549  funds  for  other  things.  So  I  imagine  they  would 
have  no  difficulty  in  paying  for  time  if  it  was  de¬ 
cided  that  they  should. 

Q.  Of  course,  I  made  no  choice  there  as  to  who  could 
and  who  couldn’t.  A.  The  same  thing  would  be  true  of  the 
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business  man.  I  would  have  to  weight  that,  considering  all 
angles.  ; 

Q.  How  about  political  broadcasts?  A.  Political  broad¬ 
casts,  if  they  pay  for  them  and  if  it  is  an  election  issue, 
I  see  no  objection  to  giving,  to  selling  them  time,  not  giv¬ 
ing  it  to  them,  and  to  give  an  equal  amount  of  time  to  the 
opposite  side.  I 

The  Presiding  Officer:  Will  you  charge  your  regular 
political  rate  for  your  political  broadcasts? 

The  Witness:  I  might  even  charge  more.  I  don’t  know. 
I  haven’t  decided.  It  wouldn’t  be  less  than — 

The  Presiding  Officer:  What  do  you  consider  more? 

The  Witness:  It  wouldn’t  be  any  less  than  the  standard 
rate. 

By  Mr.  Koteen: 


Q.  Will  you  try  to  discourage  political  broadcasts  by 
that  method?  A.  No.  The  reason  that  I  say  that  is  that 
they  might  decide  that  they  want  some  time  that  I  would 
have  to  move  something  else  out  of  the  way  for  because 
they  are  usually  on  the.  spot,  on  the  moment,  they 
550  are  not  well  planned  in  advance.  I  mean,  even  re¬ 
quiring  a  higher  price.  That  is  being  candid,  but 
that  is  the  reason  for  it.  They  want  choice  time.  And  I 
might  have  to  move  somebody  else  that  I  might  have  to 
sacrifice  some  income  from  in  order  to  do  it. 

Q.  Would  you,  in  the  event  that  you  permitted  political 
broadcasts,  examine  the  talk  before  hand,  the  speech?  A. 
I  think  I  would  for  matters  of  libel,  slander  and  good  taste. 

Q.  In  the  event  that  you  did  not  find  it  to  your  liking  I 
gather  from  that  that  you  would  not  permit  it  to  go  on? 
A.  In  my  judgment  as  an  attorney,  if  I  felt  it  wasn’t  in 
good  taste,  I  would  not  permit  it  to  go  on.  If  I  felt  it 
wasn’t  in  good  taste  in  my  judgment,  as  it  stood,  I  would 
at  least  remonstrate  with  the  author  before  I  permitted  it 
to  go  on.  Not  because  their  ideas  didn’t  suit  me  because 
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I  am  receptive  to  two  sides  of  every  question  and  some¬ 
times  more. 


561.  S.  A.  Horvitz,  a  witness  on  behalf  of  the  appli¬ 
cant,  Mansfield  Journal  Company,  having  been  duly 
sworn,  testified  as  follows: 


568  Q.  Is  the  editorial  policy  or  has  the  editorial  pol¬ 
icy  of  the  Mansfield  Journal  Company  ever  been 

dominated  by  any  particular  group!  A.  The  editorial 
policy  of  the  Mansfield  Journal  Company  has  never  been 
dominated,  controlled,  or  influenced  by  any  merchant,  man¬ 
ufacturer,  utility  company,  or  Union,  or  anybody  else,  in 
the  City  of  Mansfield.  The  newspaper  was  primarily  pub¬ 
lished  in  the  interest  of  the  community  and  its  leadership. 
It  started  that  way,  and  it  still  continues  to  be  published 
that  way. 

Q.  Has  the  newspaper  at  times  taken  definite  stands  on 
the  subject  of  law  enforcement?  A.  On  many  occasions. 
In  fact,  we  have  had  crusades  to  the  extent  that  on  two 
occasions  our  newspaper  plant  was  bombed. 

Q.  'Will  you  briefly  tell  us  what  was  the  occasion  for  such 
an  attack  upon  your  organization!  A.  Going  back  in  the 
early  ’30 ’s,  Toledo,  Ohio,  had  a  reputation  for  having 
about  the  finest  aggregation  of  racketeers  in  this  part  of 
the  country.  At  that  time  they  decided  to  clean  some  of 
them  out  of  Toledo,  so  a  great  many  of  the  racketeers  de¬ 
cided  that  Mansfield  would  be  a  good  place  to  locate. 

We  then  decided  that  we  were  going  to  have  a  campaign 
here  to  chase  them  out  of  Mansfield,  and  we  con- 

569  ducted  a  rather  strenuous  campaign  against  the 
racketeers,  with  the  result  that  on  two  occasions  our 

building  was  bombed  because  they  didn’t  like  our  editorial 
policy  for  the  fight  we  were  conducting  against  the 
racketeers. 
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Q.  Did  this  fight  and  this  assault  or  attack  upon  the: 
Mansfield  Journal  Company  by  bombing  slow  down  or| 
charge  your  ideas  that  you  were  attempting  to  carry  to 
the  people?  A.  Not  only  didn’t  slow  us  down  but  it  in¬ 
creased  our  efforts. 

Q.  Does  the  Mansfield  Journal  Company  or  has  it  in  the 
past  taken  definite  stands  on  the  charitable  situations  in 
the  community  of  Mansfield?  A.  On  the  what? 

Q.  Charitable  situations.  A.  Yes,  we  have.  We  have 
endeavored  to  promote  every  worthwhile  charity  drive  that 
has  ever  come  up  in  Mansfield.  We  have  devoted  a  lot  of 
space  and  time,  and  I  know  no  worthwhile  charitable  drive 
or  charitable  organization  that  we  haven’t  given  more  than 
100  per  cent  support  to. 

Mr.  Thomson:  Will  you  mark  this  as  Exhibit  3,  please? 

(The  document  above  referred  to  was  marked  Exhibit 
No.  3  for  identification.) 

By  Mr.  Thomson.: 

i 

§ 

Q.  I  show  you  what  the  reporter  has  just  marked 
570  for  identification  as  Exhibit  No.  3.  Will  you  tell  us 
what  this  exhibit  is?  A.  This  is  an  exhibit  of  the 
Public  Service  features  of  the  Mansfield  Journal  Com¬ 
pany,  the  Mansfield  News-Journal’s  part  in  establishing 
and  promoting — 

Q.  Looking  at  the  first  page  there —  A.  Let  me  change 
that  Let  me  get  that  answer  to  you. 

This  Exhibit  No.  3  is  an  exhibit  of  the  Public  Service 
features  of  the  Mansfield  Journal  Company. 

Q.  New,  just  briefly  looking  at  the  first  page  of  that  ex¬ 
hibit,  just  in  one  sentence  or  so,  what  is  that?  A.  The  first 
page  refers  to  the  Mansfield  News- Journal’s  part  in  estab¬ 
lishing  and  promoting  the  Mansfield  Airport. 

The  Presiding  Officer:  It  is  not  necessary  for  you  to 
read  it. 
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By  Mr.  Thomson : 

Q.  Now,  looking  down  through  the  exhibit,  do  the  various 
titles  therein  indicate  the  different  public  service  features 
pursued  by  the  Mansfield  Journal  Company!  A.  Some  of 
them.  We  try  to  make  it  as  brief  as  possible  in  this  exhibit. 

Q.  You  say  there  are  other  examples  other  than  the  ones 
cited  in  this  particular  exhibit  of  the  public  service  fea¬ 
tures  of  the  Mansfield  Journal  Company. 

Can  you  tell  us  about  the  gas  rate  situation  here 

571  in  Mansfield,  and  what  part  did  the  Mansfield  Jour¬ 
nal  play  in  that  case! 

The  Presiding  Officer :  Mr.  Thomson,  it  appears  that  the 
exhibit  speaks  for  itself. 

Mr.  Thomson:  That  isn’t  in  there. 

The  Presiding  Officer:  Oh,  that  is  electric  rates,  I  am 
sorry. 

Go  ahead. 

A.  On  many  occasions,  when  the  Gas  Company’s  fran¬ 
chise  or  agreement  was  due  to  expire,  the  Gas  Company 
endeavored  to  secure  a  higher  gas  rate.  On  each  and  every 
occasion  we  conducted  quite  a  campaign  for  the  reduction 
of  gas  rates,  and  on  one  particular  occasion  we  were 
threatened  with  boycotts  by  a  great  many  of  the  merchants, 
and  that  boycott  was  put  in  effect  if  we  didn’t  soft-pedal  our 
agitation  for  the  reduction  of  gas  rates,  and  we  were 
threatened  with  libel  suits  by  different  people. 

Notwithstanding  all  of  that,  we  continued  our  fight  for 
lower  gas  rates,  and  today,  with,  I  think,  possibly  one  ex¬ 
ception,  Mansfield  enjoys  the  cheapest  gas  rate  in  the  state 
of  Ohio,  and  that  one  exception  is  one  in  which  we  con¬ 
ducted  the  same  kind  of  an  operation. 

Q.  What  is  the  policy  of  the  Journal  with  respect  to  re¬ 
porting,  say,  controversial  issues  in  the  community  here, 
and  can  you  give  us  an  example  of  a  recent  contro- 

572  versial  issue  here  involving  a  strike  and  the  stand 
the  Mansfield  Journal  Company  took  at  that  time! 
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A.  It  has  always  been  onr  policy,  and  is,  to  report  the  news 
without  prejudice.  We  try  to  give  everybody  a  square  deal. 

The  recent  incident  that  occurred  was,  there  was  a  strike 
here.  The  Steel  Company  was  on  strike,  and  the  Westing- 
house  Electrical  Workers  were  out  on  strike.  Before  the 

i 

strike  occurred,  we  issued  positive  orders  to  our  Editorial 
Department  to  see  to  it  that  both  sides  were  treated  fairly. 
We  reported  the  news,  and  if  there  were  any  statements 
that  either  side  wanted  to  make,  that  we  were  to  report 
them  fully  and  fairly.  i 

We  coninued  that  policy  during  the  entire  strike  and  to 
such  an  extent  that  the  head  of,  I  think  he  is  the  head  of 
the  CIO  Steelworkers  of  Mansfield,  called  on  us  and  stated 
that  in  Bucyrus  there  also  was  a  strike,  but  due  to  the 
unfair  manner  in  which  the  local  newspaper  had  treated 
them,  that  he  wanted  to  arrange  a  meeting  with  us  to  meet 
with  the  CIO  officers  of  Bucyrus.  That  meeting  was  held, 
and  at  that  meeting  the  statement  was  made  by  the  CIO 
Steelworkers  that  we  had  treated  them  absolutely  fairly; 
that  the  Bucyrus  paper  had  not  treated  them  fairly. 

They  wanted  us  to  start  a  newspaper  in  Bucyrus  so  that 
the  people  in  Bucyrus,  particularly  the  CIO 
573  Workers,  could  get  a  square  deal,  and  if  we  couldn’t 
do  that,  they  wanted  to  arrange  for  us  to  circulate 
our  paper  in  Bucyrus,  and  the  CIO  people  said  they  would 
get  us  the  circulation  at  no  expense  to  us.  We  couldn’t  do 
that  because  there  was  a  shortage  of  newspapers. 

Q.  After  the  coverage  of  this  recent  strike  and  after  the 
strike  was  over,  did  you  receive  letters  of  appreciation 
from  both  the  Union  and  the  Company  involved?  A.  Yes, 
sir.  Yes,  sir. 

Q.  Do  you  have  those  letters  in  your  file?  A.  Yes,  sir. 
I  would  be  glad  to  read  them. 

Q.  Do  you  employ  Union  members  in  the  Mansfield 
Journal  Company  organization?  A.  Yes,  we  do,  and  we 
have  since  we  started  the  paper  here. 

Q.  You  say  you  have  employed  Union  members  since 
the  beginning  of  the  paper?  A.  Yes. 
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Q.  How  did  you  happen  to  start  right  off  with  Union 
members?  A.  The  paper  that  was  being  published  here  at 
that  time,  the  Mansfield  News,  the  publisher  of  that  paper 
was  R.  C.  Hoiles.  Hoiles  was  antagonistic  to  Unions;  in 
Lorain  he  ran  an  open  shop,  and  he  ran  an  open  shop  here. 
And  we  contacted  Mr.  Duncan,  who  at  that  time 

574  was  the  Representative  of  the  International  Typo¬ 
graphical  Union,  and  told  him  that  we  wanted  to 

start,  we  were  going  to  start  a  paper  in  Mansfield,  and  told 
him  we  would  prefer  to  have  Union  men  in  our  composing 
room  and  in  our  press  room,  and  asked  him  if  he  could 
furnish  the  men.  And  he  did,  and  it  was  and  has  been  a 
Union  shop  ever  since  the  day  the  paper  was  first 
published. 

Q.  Do  you  carry  a  Union  seal  on  the  masthead  of  the 
Mansfield  Journal?  A.  Yes. 

The  Presiding  Officer:  Are  you  intending  to  offer  Ex¬ 
hibit  3? 

Mr.  Thomson:  I  am  glad  you  reminded  me  of  that,  Mr. 
Presiding’  Officer. 

By  Mr.  Thomson: 

Q.  I  will  ask  you,  Mr.  Horvitz,  was  Exhibit  3  prepared 
under  your  direction?  A.  Yes,  sir. 

Mr.  Thomson:  I  offer  Exhibit  No.  3. 

The  Presiding  Officer:  Do  you  know  the  contents  to  be 
true  and  correct? 

The  Witness :  Yes. 

The  Presiding  Officer:  Without  objection  it  may  be 
received. 

(The  document  heretofore  marked  Exhibit  3  for 

575  identification  was  received  in  evidence.) 

By  Mr.  Thomson: 

Q.  What  is  your  object  as  an  officer  of  the  applicant  cor¬ 
poration  in  making  this  application?  A.  We  want  to  oper¬ 
ate  a  standard  radio  station  in  Mansfield  for  the  benefit  of 
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this  community  and  its  listeners.  We  feel  that  Mansfield 
needs  a  good  local  radio  station  which  is  honestly  con¬ 
ducted  and  will  serve  the  community.  We  feel  at  the 
present  time  that  it  does  not  have  that  type  of  a  radio 
station. 

The  Presiding  Officer:  Does  Mansfield  have  any  radio 
station  at  the  present  time? 

The  Witness :  Mansfield  at  the  present  time  has  a  radio 
station.  I  think  it  is  known  as  WMAN ;  WMAN,  yes. 

Mr.  Thomson:  Will  you  mark  this  as  Exhibit  4,  please? 

(Thereupon,  the  document  above  referred  to  was  marked 
Exhibit  No.  4,  for  identification.)  1 

i 

By  Mr.  Thomson: 

Q.  Have  you  in  discussions  with  the  other  directors  of 
the  applicant  corporation  discussed  certain  policies  for 
the  proposed  station?  A.  Yes,  I  have. 

Q.  I  show  you  what  the  reporter  has  just  marked 
576  as  Exhibit  No.  4?  Will  you  tell  us  what  that  exhibit 
is?  A.  Policies  of  the  proposed  station. 

Mr.  Thomson:  Off  the  record? 

The  Presiding  Officer:  Off  the  record. 

(Discussion  had  off  the  record.) 

The  Presiding  Officer:  On  the  record. 

By  Mr.  Thomson: 

Q.  Looking  at  Exhibit  No.  4  at  the  last  item  on  the  first 
page,  what  will  be  the  policy  of  the  proposed  station  with 
respect  to  religious  programs?  A.  Every  religion  will  be 
treated  fairly.  As  far  as  the  allotment  of  time,  we  do  not 
expect  to  confine  all  the  time  to  any  one  religion,  color,  or 
creed.  We  expect  to  see  that  a  certain  amount  of  time  is 
given  to  every  religion,  color,  and  creed  for  its  services  or 
for  other  matters  that  will  be  of  benefit  to  that  particular 
class.  ! 

At  the  present  time  in  Mansfield  one  certain  minister,  as 
I  understand  it,  has  a  monopoly  on  all  the  time  here,  and 
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no  one  else  gets  any,  and  my  understanding  is  that  partic¬ 
ular  religion  gets  the  only  time — 

Mr.  Koteen:  Just  a  minute,  Mr.  Horvitz,  how  do  you 
come  by  that  information? 

The  Witness :  So  I  have  been  told  time  and  again  by  the 
people  in  the  organization. 

Mr.  Koteen:  Mr.  Examiner,  I  have  to  object  to 

577  that  as  hearsay. 

Mr.  Harry:  I  move  to  strike  the  answer. 

The  Presiding  Officer:  The  answer  will  be  stricken  in 
so  far  as  it  relates  to  hearsay  in  regard  to  what  somebody 
told  him  about  the  program. 

By  Mr.  Thomson: 

Q.  Now  that  that  matter  has  been  mentioned,  do  you 
know  of  vour  own  knowledge  how  many  churches  are  heard 
over  the  present  station?  A.  All  I  know  is  what  I  was  told. 

Q.  All  right  Getting  back  to  the  contents  of  this  exhibit 
and  the  general  policies  of  the  proposed  station,  will  the 
proposed  station  have  an  editorial  policy?  A.  No.  The 
newspaper  has  an  editorial  policy,  but  it  is  my  under¬ 
standing  that  an  honest  radio  station  does  not  have  an 
editorial  policy.  It  reports  the  news. 

Q.  Is  it  your  purpose  in  the  event  this  application  is 
granted  to  report  the  news  as  you  find  it?  A.  Yes,  sir, 
and  we  expect  to  give  them  the  local  news.  We  have  a 
large  organization  here,  or  a  newspaper.  We  expect  to 
use  that  to  advantage  to  cooperate  with  the  radio  station 
in  getting  together  the  local  news,  and  we  expect  to  make 
it  a  local  station  by  getting  the  local  news  and  local  affairs 
of  interest  and  otherwise. 

Incidentally,  we  expect  to  have  a  wire  service  for 

578  the  wire  news. 

Mr.  Thomson :  I  am  ready  to  introduce  this 
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By  Mr.  Thomson: 

Q.  Was  this  Exhibit  No.  4  prepared  under  your  direc-  j 
tion?  A.  Yes,  sir. 

Mr.  Thomson:  I  offer  exhibit  No.  4. 

Mr.  Koteen:  No  objection. 

Mr.  Harry:  No  objection. 

The  Presiding  Officer:  The  exhibit  contains  a  few  self-  i 
serving  declarations.  I  will  ignore  those,  but  otherwise  the 
exhibit  is  received. 

Mr.  Thomson :  Thank  you. 

(The  document  heretofore  marked  Exhibit  No.  4,  for 
identification,  was  received  in  evidence.) 

By  Mr.  Thomson: 

Q.  Is  the  radio  station,  that  is,  the  proposed  station  to 
be  operated  as  a  separate  and  distinct  activity  from  the 
newspaper?  A.  Yes. 

Q.  Will  you  briefly  describe  the  separate  organizational  i 
set-ups  as  proposed?  A.  We  expect  to  have  a  separate 
manager  in  charge  of  the  radio  station;  we  expect 
579  to  have  a  separate  advertising  staff;  we  expect  to  | 
have  a  separate  man  who  will  be  in  charge  of  pro¬ 
gramming.  Every  operation  of  the  radio  station  will  be 
entirely  separate  and  distinct  from  the  newspaper  with 
this  exception.: 

That  the  editorial  staff  of  the  Mansfield  News- Journal 
will  he  used  to  cooperate  to  furnish  the  radio  station  the  ; 
news  that  it  requires  in  its  normal  operations. 

The  Presiding  Officer:  And  its  local  news? 

The  Witness :  Local  news  and  features ;  local  features. 

The  Presiding  Officer :  May  I  ask  a  few  questions  at  this 
point?1  i 

Do  you  expect  to  maintain  a  separate  bank  account  for 
the  radio  station? 

The  Witness:  That  we  haven’t  given  any  consideration 
to.  The  maintenance  of  a  separate  bank  account  may  be 
worked  out  as  a  matter  of  detail  I  don’t  know. 
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The  Presiding  Officer :  Do  you  expect  to  have  a  separate 
set  of  books? 

The  Witness :  Oh,  yes.  And  we  expect  to  have  them,  the 
staffs,  competing  with  each  other  because  we  still  feel  com¬ 
petition  is  the  life  of  trade,  and  our  advertising  on  the 
radio  station  will  be  apart  from  our  advertising  staff  for 
the  newspaper. 

The  Presiding  Officer:  Will  you  offer  joint  advertising 
rates  to  people  who  want  to  advertise  both  in  the 

580  newspaper  and  over  your  station? 

The  Witness :  No,  sir. 

The  Presiding  Officer :  Proceed. 

By  Mr.  Thomson: 

Q.  I  was  going  to  ask  you,  as  a  matter  of  policy  is  it 
your  intention  to  create  competition  between  the  two 
organizations?  A.  Definitely  so. 

Q.  And  the  local  news-gathering  organization  of  the 
newspaper  will  cooperate  with  the  news-disseminating  de¬ 
partment  of  the  proposed  station?  A.  Yes. 

Q.  Do  you  have  a  policy  with  respect  to  withholding 
news  from  the  broadcasting  station  until  it  has  appeared 
in  the  paper,  and  if  so,  what  are  your  ideas  and  your 
policy  as  an  officer  of  that  corporation?  A.  My  idea  on 
the  policy  of  running  a  newspaper  is,  as  soon  as  news  be¬ 
comes  available  as  news,  that  will  be  put  on  the  air  or  in 
the  newspaper,  whichever  is  the  first;  either  it  goes  to 
press  or  it  goes  on  the  air. 

Q.  What  will  be  your  practice  in  the  policy  of  the  appli¬ 
cant  corporation  with  respect  to  salesmen  employed  by  the 
proposed  radio  station  soliciting  advertising  from  the 
advertising  customers  of  the  newspaper?  A.  We  certainly 
expect  them  to,  and  also  from  the  other  radio  sta¬ 
tion. 

581  The  Presiding  Officer :  As  I  understand  it,  you  are 
going  to  solicit  advertising  from  the  other  radio 

station? 


; 
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The  Witness:  No,  we  are  going  to  solicit  advertising 
from  the  customers  of  the  other  radio  station. 

j 

By  Mr.  Thomson:  j 

i 

Q.  As  a  newspaper  publisher,  do  you  in  any  way  object 
to  a  broadcasting  station  selling  either  local  or  commercial! 
news  as  a  commercial  program?  A.  No. 

The  Presiding  Officer:  Off  the  record. 

(Discussion  had  off  the  record.) 

The  Presiding  Officer:  On  the  record. 

Mr.  Thomson:  Will  you  mark  this,  please,  as  Exhibit 
No.  5?  ■ 

i 

(The  document  above  referred  to  was  marked  Exhibit 
No.  5,  for  identification.) 

By  Mr.  Thomson:  I 

| 

Q.  Mr.  Horvitz,  I  show  you  what  the  reporter  has  marked 
for  identification  as  Exhibit  No.  5.  Now,  inasmuch  as  thi£ 
exhibit  is  a  set  of  forms,  will  you  describe  just  what  the 
contents  of  this  exhibit  are?  A.  On  the  first  page  there  is 
a  yellow  slip  headed  “Advertising  Contract  With  Mans¬ 
field  Journal  Company.”  This  is  the  present  adver4 
582  tising  contract  form  which  was  put  in  effect  as  of 
June  1st  of  this  year. 

On  the  next  page,  which  is  headed  “Present  Bate 
Cards”  is  the  Mansfield  News-Journal  local  advertising 
rate  card;  the  national  advertising  rate  card.  The  local 
advertising  rate  card  went  into  effect  on  June  1, 1946 ;  the 
national  advertising  rate  card  went  into  effect  February 
1, 1946. 

On  the  next  page  there  is  what  is  headed  “Supplement 
to  Mansfield  News-Journal  Local  Advertising  Bate  Card, 
Effective  June  1,  1946;”  yearly  contract  for  monthly  bulk 
rates  and  for  yearly  bulk  rates. 

The  next  page  is  the  present  classified  rates  that  went 
into  effect  on  June  1, 1946. 


i 
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The  next  page,  there  is  a  slip  headed  ‘ 4  Advertising  Con¬ 
tract  with  Mansfield  Journal  Company.’ ’  That  is  the  form 
that  has  been  used  by  us  for  many  years.  There  were  cer¬ 
tain  slight  changes  made  in  that  form  which  resulted  in 
the  new  form  that  I  called  your  attention  to.  It  is  on  the 
first  page  of  this  exhibit. 

Mr.  Koteen:  Would  you  mind  stating  the  differences  at 
this  time? 

The  Witness.:  Yes,  I  will  explain  that  to  you.  In  the 
whole — let  me  get  through  with  the  rate  cards,  and  I  think 
you  will  get  the  picture  a  little  bit  better. 

Mr.  Koteen:  All  right. 

A.  (Continuing)  On  the  next  page  we  have  the 
583  former  rate  cards,  which  are  the  rate  cards,  adver¬ 
tising  rate  cards  which  went  into  effect  on  January 
1st,  1942,  for  the  local  rates;  the  national  rates  that  went 
into  effect  May  1,  1938. 

On  the  following  page  is  the  Former  Advertising  Bulk 
Rates  that  went  into  effect  January  1,  1942,  and  were  in 
effect  until  May  31,  1946,  when  the  new  rates  went  into 
effect 

On  the  last  page  we  have  the  Former  Classified  Rates 
which  were  effective  from  January  1,  1942,  to  May  31, 
1946. 

Now,  in  answer  to  your  question,  the  difference  is  this : 

If  you  will  turn  to  the  page  where  it  says  “Former 
Rate  Cards,”  you  will  see  a  card  there,  a  white  card.  Do 
you  get  it,  right  after  that  other  one?  It  is  headed  “Former 
Rate  Cards.” 

Well,  on  that  rate  card  we  have  a  “monthly  space  earned 
discount.” 

We  eliminated  that  in  our  new  rate  card,  which  you  will 
find  on  the  second  page,  buff  color,  yellow.  Now,  therefore, 
we  had  to  change  the  contract  provisions  to  this  extent. 

Mr.  Koteen:  May  I  shorten  it,  possibly,  Mr.  Horvitz? 
Is  it  just  a  question  of  rates? 

The  Witness:  How  is  that? 
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Mr.  Koteen:  Is  it  just  a  question  of  rates? 

The  Witness:  It  is  just  a  question  that  the  new  contract 
had  to  conform  with  these  new  rates.  That  is  the  only 
question.  : 

Mr.  Koteen:  Thank  you. 

584  By  Mr.  Thomson : 

! 

Q.  Do  these  contracts  that  are  shown  on  this  ex¬ 
hibit  and  the  rate  cards  also  shown  set  forth  the  only  rates 
and  the  only  contracts  which  the  Mansfield  News-Journal 
enters  into?  A.  They  do.  And  they  have  for  many,  many 
years.  We  have  always  adhered  to  our  rate  cards.  We 
do  not  have  any  cut  rates.  Every  advertiser  is  billed  on 
the  basis  of  the  established  rate  card.  Every  advertise^ 
signs  the  same  form  of  contract ;  does  now  and  always  has. 

Q.  You,  as  a  matter  of  fact,  of  your  own  knowledge  know 
that  these  are  the  rates,  present  and  former,  of  the  appli¬ 
cant  newspaper?  A.  Yes,  sir. 

Q.  This  exhibit  was  prepared  by  you  or  under  your 
direction?  A.  Yes,  sir. 

Mr.  Thomson :  I  offer  Exhibit  No.  5  in  evidence. 

The  Witness :  If  I  am  not  out  of  order — 

Mr.  Harry:  I  object  to  its  materiality. 

Mr.  Koteen:  Mr.  Presiding  Officer,  it  appears  to  me 
this  is  a  matter  pertaining  exclusively  to  newspaper  adver¬ 
tising.  I  would  like  to  know  first  just  what  is  the  actual 
purpose  of  the  exhibit  itself.  j 

Mr.  Thomson:  In  response  to  the  issues  as  set  forth  in 
the  notice  of  hearing. 

585  Mr.  Koteen:  Which  one  do  you  have  reference  to, 
Mr.  Thomson? 

Mr.  Thomson:  The  second  issue,  I  believe,  that  I  am 
looking  at. 

The  Presiding  Officer:  Is  there  any  objection  to  Exhibit 
5? 

Mr.  Koteen:  No  objection. 

The  Presiding  Officer.:  Without  objection  it  may  be 
received.  i 
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Mr.  Thomson :  Thank  you. 

(The  document  heretofore  marked  Exhibit  No.  5,  for 
identification,  was  received  in  evidence.) 

By  Mr.  Thomson: 

Q.  Mr.  Horvitz,  does  the  Mansfield  Journal  Company 
have  such  a  contract  arrangement  or  agreement  that  could 
be  considered  as,  quotation  “An  exclusive  advertising 
contract?”  A.  No,  sir,  the  contracts  are  introduced  here; 
these  formal  contracts  are  the  only  contracts  that  we  have. 
If  anybody  questions  it,  our  files  are  open  to  everybody, 
and  if  the  Commission  questions  it,  our  files  are  open  for 
inspection  at  any  time,  and  so  are  our  books,  to  the  effect 
that  we  maintain  those  rates  as  shown  by  the  rate  cards, 
and  these  are  the  only  kinds  of  contracts  anybody  is  re¬ 
quested  to  sign,  and  has  ever  signed. 

586  Q.  Does  the  Mansfield  Journal  Company  have 
either  a  contract  arrangement  or  agreement  that 
could  be  construed  as  a  combination  rate  to  include  adver¬ 
tising  in  the  Mansfield  News-Journal  and  the  Lorain 
Journal?  A.  It  does  not,  and  it  never  has  had. 

Q.  Will  any  such  arrangement,  agreement,  or  contract 
that  could  be  construed  as  an  exclusive  advertising  con¬ 
tract  or  a  combination  rate  be  pursued  in  the  operation  of 
the  proposed  radio  station?  A.  No,  sir. 

Q.  Now,  as  between  the  Mansfield  News-Journal  and  the 
proposed  station,  will  there  be  any  such  thing  as  an  exclu¬ 
sive  advertising  contract  or  a  combination  rate?  A.  There 
will  be — no,  there  will  not 

Mr.  Thomson:  Will  you  mark  this,  please,  as  Exhibit 
No.  6? 

(The  document  above  referred  to  was  marked  Exhibit 
No.  6,  for  identification.) 

By  Mr.  Thomson: 

Q.  Horvitz,  will  you  look  at  what  the  reporter  has 
marked  for  identification  as  Exhibit  No.  6  and  tell  us  what 
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this  exhibit  is  and  what  it  purports  to  show?  A.  Adver¬ 
tisers  Using  Local  Newspaper  and  Radio.  It’s  a  partial  ' 
list  of  Mansfield  News-Journal  advertisers  who  also  use 
radio  for  local  advertising. 

587  Q.  Was  this  exhibit  prepared  under  your  direc¬ 
tion?  A.  Yes,  sir. 

Q.  How  do  you  know  these  people  are  advertising  in  the  ! 
News- Journal?  A.  We  know  because  we  have  their  con-  ■ 
tracts,  and  we  carry  their  advertisements  in  the  news¬ 
paper,  the  News- Journal. 

Q.  How  do  you  know  they  are  advertising  over  the  radio? 
A.  We  had  the  radio  programs  checked,  I  think,  for  a 
week,  for  ten  days,  and  got  a  list  of  their  advertising.  We  j 
may  have  missed  a  few  of  them,  but  we  know  definitely  ; 
these  are  advertisers  who  advertise  in  our  newspaper  and  I 
also  on  the  radio. 

The  Presiding  Officer:  When  you  say  “advertise  on  the 
radio,”  do  you  mean  on  the  local  station  here? 

The  Witness:  On  the  local  station  here. 

The  Presiding  Officer:  Here  in  Mansfield? 

The  Witness :  Yes. 


631  Cross  Examination 
By  Mr.  Harry.: 


689  Q.  Have  there  ever  been  any  other  offers  of  ad¬ 
vertising  for  war  bonds  or  other  public  projects 
that  have  been  refused  by  your  newspaper  in  Mansfield? 
A.  Not  that  I  know  of,  because  we  have  carried  a  lot  of  it, 
and  we  have  been  proud  of  the  amount  of  war  advertising, 
bond  advertising,  and  all  that  type  of  advertising. 

Q.  How  about  requests  for  news  coverage  of  matters  of 
radio  programs  that  originate  from  WMAN  for  war 
bonds?  A.  As  I  testified  to,  we  will  not  carry  anything  for 
WMAN,  and  we  will  not,  so  that  the  record  may  be 
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690  clear,  when  any  advertising  is  offered  to  us  refer¬ 
ring  to  WMAN,  we  tell  the  advertisers  we  will  run 

that  copy  if  they  will  take  out  that  reference.  That  has 
been  the  policy,  and  I  am  responsible  for  it.  Because,  as  I 
said  before,  I  don’t  think  it  is  a  legitimate  station,  and 
don’t  consider  it  as  a  legitimate  station. 

Q.  Even  if  those  war  bond  advertisements  were  pre¬ 
pared  by  agents  of  the  United  States  government,  and  only 
referred  to  the  program  that  they  themselves  placed  with 
the  station,  does  that  policy  still  hold  true?  A.  I  don’t 
know  of  any  instance  where  any  agency  of  the  United 
States  government  asked  us  to  run  any  advertising  of  that 
kind. 

Q.  Is  your  policy  the  same  regardless  of  who  prepared 
the  advertising?  A.  I  don’t  know  that  we  have  turned 
down  the  United  States  government  on  anything. 

Q.  I  didn’t  ask  you  that.  A.  I  don’t  know,  and  as  far  as 
the  policy  for  the  United  States  government  is  concerned, 
if  they  want  us  to  stand  on  our  head,  I  suppose  we  would 
do  it  in  time. 

Q.  Even  if  it  mentioned  WMAN ?  A.  If  the  government 
felt  it  was  absolutely  necessary  for  the  war  effort,  we 
would  do  anything,  and  did  do  anything. 

Q.  Therefore,  unless  the  United  States  govern- 

691  ment  came  in  and  asked  you  to  advertise  the  pro¬ 
gram  over  WMAN,  you  would  refuse  it?  Is  that 

your  policy?  A.  I  have  stated  that  on  many  occasions, 
that  we  will  not  carry  advertising  that  refers  to  WMAN, 
because  I  don’t  consider  that  a  legitimate  station. 

Q.  Does  that  same  policy  hold  as  far  as  local  officials  on 
juvenile  delinquency  programs?  A.  I  know  of  no  instance 
where  that  was  ever  offered  to  us  or  turned  down.  In  fact, 
we  have  cooperated  with  them  100  per  cent. 

Q.  I  did  not  ask  you  that.  If  it  were  offered  to  you  as  an 
advertisement  by  the  local  officials  of  the  Juvenile  Delin¬ 
quency  Program,  would  you  turn  it  down  if  it  mentioned 
WMAN ?  A.  What  we  would  do,  we  would  explain  to  those 
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people  our  policy,  and  whenever  we  have  explained  it  to 
the  people,  they  have  cooperated  with  ns  on  it. 

Mr.  Koteen:  That  isn’t  responsive  to  the  question. 

The  Witness :  It  would  depend  on  what  was  offered  to  us. 
There  is  no  definite  policy  about  that  in  that  paper,  out¬ 
side  of  the  fact  that  it  is  supposed  to  report  the  news  and 
represent  the  community  in  which  it  is  published. 

The  Presiding  Officer :  You  mean  except  news  by 
WMAN? 

The  Witness :  Well,  yes. 


692  Q.  Did  you  ever  refuse  any  advertising  to  reli¬ 
gious  groups  that  wished  to  advertise  their  radio 

693  programs  on  WMAN ?  A.  Not  that  1  recall.  I  don’t 
recall  that  we  ever  received  an  ad  of  that  type. 

Q.  Should  you  receive  such  an  ad,  would  you  refuse  it? 
A.  Yes,  for  the  reason  I  stated  to  you. 


798  Carl  Kindt  a  witness  on  his  own  behalf,  having 
been  duly  sworn,  testified  as  follows: 


800  By  Mr.  Koteen: 

801  Q.  Mr.  Kindt,  you  state  that  you  are  time  sales¬ 
man  for  Radio  Station  WMAN?  A.  That’s  right. 

Q.  It  is  your  duty,  I  take  it,  then,  to  approach  advertis¬ 
ers  in  the  City  of  Mansfield  for  the  purpose  of  getting  ad¬ 
vertising  programs  for  the  station  of  WMAN?  A.  That’s 
right. 

Q.  Now,  you  have  approached  a  Dr.  Marcus,  did  you 
state?  A.  Yes. 

Q.  And  you  requested  him  to  advertise  over  Radio  Sta¬ 
tion  WMAN?  A.  I  did. 

Q.  I  see.  Were  you  successful  in  getting  him  to  adver¬ 
tise?  A.  Yes. 

Q.  Is  he  still  advertising?  A.  No. 
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Q.  Did  he  give  you  any  reason  for  stopping  such  adver¬ 
tising?  A.  He  did.  He  said  that  if  he  used — 

Mr.  Koteen:  Just  a  minute ;  just  a  minute.  Don’t  state 
what  he  said;  merely  give  the  substance. 

By  Mr.  Koteen: 

802  Q.  He  gave  a  reason?  A.  Yes. 

The  Presiding  Officer:  What  was  his  reason  for 
discontinuing  it? 

The  Witness :  Because  if  he  used  WMAN,  he  could  not 
use  the  paper. 

By  Mr.  Koteen: 

Q.  Dr.  Marcus  is  not  present,  is  he?  A.  No. 

Q.  You  do  not  see  him  here  in  the  hearing  room?  A.  No, 
he  is  not  here. 

Q.  Had  he  advertised  to  your  knowledge  in  the  Mansfield 
Journal  before  you  approached  him  for  advertisement?  A. 
Yes. 

Q.  Over  the  radio  station?  A.  Yes. 

Q.  Did  he  cease  advertising  in  the  News- Journal  or  the 
Mansfield  News-Journal  after  he  started  advertising  on  the 
radio,  to  the  best  of  your  knowledge?  A.  No,  he  didn’t. 

Q.  He  continued  his  advertising?  A.  He  did,  to  the  best 
of  my  knowledge. 

Mr.  Koteen:  Go  ahead,  sir,  Mr.  Examiner. 

The  Presiding  Officer :  About  how  long  a  period  did  the 
station  carry  these  advertisements? 

The  Witness :  Oh,  I  think  it  was  probably  a  month 

803  or  six  weeks ;  I  am  not  just  sure. 

By  Mr.  Koteen: 

Q.  Is  it  your  understanding  that  he  discontinued,  he  did 
discontinue  his  advertising  on  the  radio  station?  A.  That’s 
right 

Q.  The  reason  being  that  he  was  unable  to  advertise  over 
both?  A.  That’s  right 
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Q.  Can  yon  give  the  names  of  some  other  advertisers 
with  which  the  same  situation  exists?  A.  Yes. 

Q.  Will  yon  state  one?  A.  The  Ideal  Bakery. 

Q.  Just  a  minute,  please.  The  Ideal  Bakery,  in  so  far 
as  you  know,  was  an  advertiser  with  the  Mansfield  News- 
Journal?  A.  As  far  as  I  know. 

Q.  Did  that  bakery  become  an  advertiser  with  the  radio 
station?  A.  They  did. 

Q.  WMAN?  A.  They  did. 

Q.  Is  it  still  an  advertiser?  A.  Well,  may  I  say  that  I 
think  that  is  so,  but  the  same  condition  refers  to  both  of 
them.  The  one  referred  originally  is  Ed  Donath, 

804  President  of  the  bakery,  which  is  presently  operated 
by  a  Mr.  Catlan. 

Q.  The  owner  at  the  time  in  question,  that  is,  as  pertain¬ 
ing  to  the  radio  advertisement  as  against  the  newspaper 
advertisement,  that  is  the  one  we  would  like  to  stick  to.  A. 
That  would  be  Ed  Donath. 

Q.  You  say  he  did  become  a  radio  advertiser?  A.  He  did. 

Q.  Is  he  now  a  radio  advertiser?  A.  He  isn’t,  no,  be¬ 
cause  he  is  not  in  business. 

Q.  Was  he  a  radio  advertiser  up  until  the  time  he  got 
out  of  the  business?  A.  Yes,  he  was. 

Q.  At  the  same  time  he  was  a  radio  advertiser  was  he 
also  an  advertiser  in  the  Mansfield  News-Journal?  A.  He 
was. 

Q.  Then,  there  was  no  difficulty  encountered  in  so  far  as 
advertising  both  on  the  radio  and  in  the  newspaper,  in  so 
far  as  Donath  is  concerned?  A.  There  was. 

Q.  Can  you  state  the  difficulty  without  giving  any  hear¬ 
say  testimony?  A.  Well,  his  advertising  was  discontinued. 

Q.  With  whom?  A.  With  the  newspaper.  ' 

805  Q.  Well,  that  is  the  question  I  asked  you  or  was 
going  to  ask. 

Was  his  advertising  with  the  newspaper  discontinued 
while  he  was  a  radio  advertiser?  A.  Yes. 


256 


Q.  What  was  the  reason  for  that,  to  your  knowledge?  A. 
To  my  knowledge,  because  he  was  a  radio  advertiser. 

Mr.  Thomson :  What  do  yon  mean,  ‘ ‘  To  my  knowledge  ’  ’  ? 
How  do  yon  know  that? 

The  Witness :  That  is  the  reason  Mr.  Donath  gave  me. 

Mr.  Thomson :  Then,  I  move  his  answer  to  the  question 
be  stricken. 

The  Presiding  Officer :  Do  yon  have  any  other  source  of 
knowledge  as  to  why  he  discontinued  advertising  in  the 
newspaper? 

The  Witness :  No,  I  don ’t. 

The  Presiding  Officer:  Well,  under  those  circumstances 
I  will  have  to  sustain  the  objection. 

By  Mr.  Koteen: 

Q.  Did  you  ever  talk  with  any  member  of  the  Mansfield 
News-Journal  with  regards  to  dual  advertisement  by  busi¬ 
nesses  and  industries  in  this  city?  A.  No,  I  never  have. 

The  Presiding  Officer:  After  your  conversation 
806  with  Dr.  Marcus,  concerning  which  you  gave  us  testi¬ 
mony,  did  you  at  that  time  approach  anyone  con¬ 
nected  with  the  Mansfield  Journal  in  regards  to  that  sub¬ 
ject? 

The  Witness :  No. 

The  Presiding  Officer:  To  shorten  this,  would  you  give 
us  a  list  of  all  of  the  persons  with  whom  similar  experiences 
were  encountered  by  you? 

The  Witness :  Yes. 

Shall  I  give  them  now? 

Mr.  Koteen:  Yes. 

The  Witness :  There  is  Rogers  &  Company. 

The  Presiding  Officer:  What  business  are  they  in? 

The  Witness :  Jewelry. 

Mr.  Thomson :  Now,  before  this  list  is  read,  I  think  we 
are  entitled  to  know  how  this  witness  knows  that  these  com¬ 
panies  were,  as  he  says,  involved  in  some  discussion  rela¬ 
tive  to  radio  or  newspaper  advertising  rates,  from  his 
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knowledge,  and  we  will  have  to  inquire  into  each  one  of 
these  companies  that  he  mentions. 

But  for  him  to  sit  there  and  name  off  any  number  of 
companies,  I  don’t  see  how  we  could  accept  his  testimony 
that  way. 

The  Presiding  Officer :  I  prefaced  my  question  by  asking 
about  companies  that  he  knew  of  his  own  personal  knowl¬ 
edge. 

Mr.  Thomson:  I  think  we  are  entitled  to  know  how  hei 
knows.  1 

i 

807  The  Presiding  Officer:  You  may  inquire  into  the; 
conclusion  of  this,  if  you  desire. 

Mr.  Koteen :  May  I  clarify  one  thing  for  the  record  or 
speak  a  clarification  for  the  record! 

Mr.  Thomson,  you  made  mention  of  the  word  “rate.”  I 
don’t  believe  the  question  of  rate  is  involved. 

Mr.  Thomson:  Will  you  read  that,  Mr.  Reporter! 

i 

(The  previous  statement  of  Mr.  Thomson  was  read  by 
the  Reporter.) 

Mr.  Koteen:  Go  ahead,  sir. 

The  Witness:  Quality  Furniture. 

Mr.  Thomson:  Just  a  moment.  Isn’t  there  a  man  here 
from  the  Quality  Furniture  Company! 

The  Witness :  He  is. 

Mr.  Koteen:  Well,  he  won’t  testify  as  to  the  Quality 
Furniture. 

! 

You  are  just  stating  these  companies! 

The  Presiding  Officer :  He  is  just  giving  us  a  list. 

Mr.  Koteen :  A  list  of  advertisers. 

Mr.  Thomson:  How  many  names  are  on  this  proposed 
list!  ; 

The  Witness :  Just  about  four  or  five. 

Mr.  Koteen :  Continue. 

The  Witness :  Moskins  Store. 

The  Presiding  Officer :  What  business  are  they  in  ! 

808  The  Witness :  Clothing. 
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The  Presiding  Officer:  Continue. 

The  Witness:  Kline’s  Purs. 

By  Mr.  Koteen: 

Q..  Is  that  all?  A.  And  of  course,  I  have  mentioned 
Bogers  and  Ideal  Bakery. 

Q.  Now,  in  so  far  as  the  businesses  which  you  have  just 
named,  they  were  to  your  knowledge  newspaper  advertis¬ 
ers?  A.  They  were. 

Q.  That  is,  Mansfield  Journal  advertisers?  A.  That  is 
right 

Q.  They  later  became  advertisers  over  station  WMAN 
in  Mansfield?  A.  That’s  right. 

Q.  Did  they  continue  to  be  advertisers  in  the  newspaper, 
to  your  knowledge?  A.  To  my  knowledge  they  did  not. 

Q.  You  never  saw  their  advertisements  in  the  paper?  A. 
Well,  there  are  exceptions  there.  Some  of  them  ran  for  a 
time  after  becoming  radio  advertisers,  and  some  discon¬ 
tinued  immediately  on  becoming  radio  advertisers. 

Q.  Mr.  Kindt,  did  you  examine  the  paper  to  see  spe¬ 
cifically  whether  the  advertisres  to  whom  you  have  just 
referred  to  were  advertising  in  the  newspaper?  A.  Yes. 

Q.  And  you  found  that  they  were  no  longer  there? 
809  A.  That’s  true,  as  I  said,  in  some  cases. 

Q.  Had  you  previously  known  of  your  own  knowl¬ 
edge  that  they  were  advertisers  in  the  newspaper?  A.  Yes. 

Q.  You  had  seen  their  advertisements?  A.  Yes. 

Q.  You  were  led  to  understand  that  they  no  longer  were 
permitted  to  advertise?  A.  That’s  right. 

Mr.  Koteen :  That  is  all. 

The  Presiding  Officer:  Do  you  have  anything  further 
you  wish  to  state? 

The  Witness :  No. 
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815  M.  Vale  Sconten  a  witness  on  his  own  behalf,  hav¬ 
ing  been  duly  sworn,  testified  as  follows : 

Examination 

By  The  Presiding  Officer : 

816  Q.  Will  yon  give  the  reporter  your  full  name  and 
your  address  and  your  business  or  occupation?  A. 

M.  Vale  Sconten;  51  Parkwood  Boulevard. 

Q.  Mansfield?  A.  Mansfield,  Ohio. 

Q.  And  what  is  your  business  or  occupation?  A.  I’m 
Manager  of  the  Quality  Furniture  Company. 

Q.  You  may  make  any  statement  of  fact  you  may  desire 
which  would  be  of  assistance  to  the  Commission,  or  if  yoq 
desire,  the  Commission’s  counsel  can  bring  out  the  facts. 
A.  I  would  like  to  bring  out  a  couple  of  statements,  and  I 
would  like  to  ask  a  question.  • 

Q.  Yes,  you  may  testify,  but  I  want  to  advise  you  of  this 
fact : 

You  may  testify  to  any  conversations  which  you  have 
had  with  the  applicant  or  with  any  of  its  officers  or  any  of 
its  employees.  A.  I  can’t  tell  you  the  exact  date,  but  this 
is  several  years  ago;  I  haven’t  been  on  the  newspaper  for 
several  years. 

Q.  That  is,  you  haven’t  advertised  with  the  newspaper 
for  several  years?  A.  Gil  Hyadt  at  the  time  was  Advert 
tising  Manager.  Mr.  Horvitz  will  recognize  that  name. 
And  he  said,  “Sconten,  you  are  on  the  radio,  aren’t  you?” 
I  said,  “That  is  right.” 

817  He  said,  “Are  you  going  to  continue?” 

I  said,  “I  don’t  know.” 

He  said,  “I  have  been  instructed  to  tell  you  to  use  the 
radio  entirely  or  the  newspaper.” 

I  said,  “You  mean  to  say  I  can’t  use  radio,  I  can’t  use 
the  newspaper  if  I  stay  on  the  radio?” 

He  says,  “That’s  correct.” 

I  said,  “How  about  my  contract?” 
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He  said,  “Your  contract  is  good  until  the  date  it  is  can¬ 
celled,  but  from  that  time  on  you  can’t  advertise  in  the 
newspaper.” 

On  top  of  that  he  told  me  at  the  end  of  that  conversation 
we  had  to  take  our  copy  down  to  the  News  in  order  to  get 
it  in  the  paper  down  there  before  our  contract  was  can¬ 
celled. 

Q.  What  was  the  practice  about  copy  prior  to  that  time? 
A.  They  always  called  for  it;  even  so  far  as  to  help  make 
it  out. 

Mr.  Koteen:  Did  you  request  them  to  extend  that  con¬ 
tract? 

The  Witness :  I  most  certainly  did. 

Mr.  Koteen:  Did  they  state  at  that  time  why  it  would 
not  he  renewed? 

The  Witness :  They  said  as  long  as  I  was  on  the  radio 
I  was  out  of  the  newspaper. 

By  The  Presiding  Officer: 

Q.  Did  you  have  any  unpaid  bills,  any  outstanding 
818  bills?  A.  They  have  never  lost  with  this  company 
in  16  years. 

Q.  In  other  words,  your  bills  were  always  paid?  A.  Al¬ 
ways  we  pay  our  bills  on  the  first  of  the  month  as  regular 
as  clock  work. 

Q.  To  whom  did  you  pay  them?  A.  Mr.  Horvitz  or  Mr. 
Graham. 


820  Robert  R.  Walsh  a  witness  on  behalf  of  himself, 
having  been  duly  sworn,  testified  as  follows : 

Examination 

By  The  Presiding  Officer: 

Q.  Mr.  Walsh,  will  you  give  the  reporter  your  full  name, 
your  address,  and  your  business  or  occupation?  A.  Robert 
R.  Walsh;  residence,  178  South  Foster,  Mansfield. 


By  Mr.  Koteen : 

Q.  "What  is  your  business,  Mr.  Walsh?  A.  I  am  a  sound 
equipment  dealer  here  in  Mansfield. 

Q.  Have  you  had  any  business  with  the  Mansfield  Jour¬ 
nal?  A.  No,  I  haven’t  They  attempted  to  have  some  busk 
ness  with  me  several  times,  but  not  under  terms  which  I 
felt  I  could  do  business. 


823  Will  you  discuss  any  other  occasion  in  which  you 
had  any  contact  with  the  Mansfield  Journal  since  this 

occasion?  i 

The  Witness:  Well,  at  one  time  Gil  Hyadt  approached 
me  about  an  ad. 

The  Presiding  Officer :  Mr.  Hyadt  is  connected  with  them? 
The  Witness :  He  is  not  now;  he  was  at  that  time. 

The  Presiding  Officer:  What  was  discussed? 

The  Witness :  It  was  another  War  Bond  drive,  and  the 
News-Journal  wanted  to  run  a  full-page  ad  in  support  of 
the  War  Bond  drive. 

However,  they  wanted  various  merchants  to  underwrite 
the  ad  to  pay  for  having  their  names  printed  under  the  ad. 
1  didn’t  think  there  would  be  much  advertising  value  con¬ 
nected  with  that,  and  I  told  them  so. 

And  the  employees  were  given  to  think  that  unless  I 
bought  an  ad,  I  wasn’t  patriotic.  However,  we  have 

824  always  supported  War  Bond  drives  or  any  civic 
enterprises ;  we  have  donated  our  equipment  and  our 

equipment  has  been  donated  entirely  free  of  charge  for  any 
and  all  of  those  civic  affairs. 

I  have  here  in  this  envelope  (indicating)  photographs; 
some  of  them  were  purchased  from  the  Mansfield  News- 
Journal  Photographic  Department. 

In  this  one  you  will  see  a  picture  of  John  Graham  there 
at  the  panel,  also  Reverend  Allen  talking  over  one  of  my 
microphones  at  the  Mansfield  V-E  Day  celebration,  for 
which  no  charge  was  made  to  anybody.  i 
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And  as  a  citizen  of  Mansfield  for  24  years,  it  bnmed  me 
xxp  to  have  it  implied  that  unless  I  bought  an  advertisement 
I  -wasn’t  patriotic  and  wasn’t  anxious  and  willing  to  sup¬ 
port  a  War  Bond  drive. 

.And  when  that  program  was  over,  some  of  those  on  that 
committee  in  charge  of  that  program,  realizing  that  I  don’t 
have  too  much  money  to  throw  away,  offered  as  a  public 
service  proposition  to  pay  me  some  money  for  that  pro¬ 
gram.  Some  of  the  expenses  of  the  program  were  paid; 
I  don’t  know  what  they  were.  We  refused  to  take  it  after¬ 
wards.  We  were  sent  a  letter  of  commendation  from  that 
committee. 

I  submit  that  simply  to  prove  I  am  patriotic  whether  I 
buy  space  in  the  Journal  or  not.  I  explained  at  that  time 
and  later  on  to  people  who  came  from  the  News- 
825  Journal  to  solicit  advertising.  I  told  them  I  couldn’t 
see  my  way  clear  to  pay  for  advertising  as  long  as 
it  was  in  the  Journal,  because  there  was  nothing  in  relation 
to  the  radio  industry,  and  it  pays  me  my  living. 

I  didn’t  see  why  I  should  advertise  in  something  where 
there  was  nothing  in  existence  in  their  columns. 

The  Presiding  Officer :  What  do  you  mean  by  that? 

Mr.  Koteen :  Yes,  explain  that 

The  Witness :  Whenever  anything  happens  in  which  the 
radio  station  here  in  town  now  in  existence  was  interested, 
it  was  ignored  very  completely  by  the  News  Journal.  There 
was  no  news  unless  it  was  unfavorable. 

At  one  time  I  recall  a  Mr.  Allen,  connected  with  the  radio 
station — I  don’t  know  in  what  capacity — and  after  he  had 
left  the  radio  station  he  was  involved  in  some  domestic 
mix-up,  some  publicity,  and  that  received  very  wide  atten¬ 
tion  in  the  News-Journal  columns,  the  same  as  the  testi¬ 
mony  concerned  this  morning  at  this  hearing.  That  was 
also  given  wide  publicity. 

Whenever  the  radio  station  accomplishes  something  for 
the  community  there  is  no  mention  of  it  in  the  News-Jour- 
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nal  at  all,  and  I  don’t  like  to  use  anything  in  Mansfield  with 
that  attitude. 

The  Presiding  Officer :  Let  me  ask  you  this : 

Have  any  of  your  own  personal  activities  in  con- 

826  nection  with  radio  been  slighted  or  not  covered  by 
the  local  newspaper? 

The  Witness:  I  don’t  quite  understand  what  you  mean 
by  “my  activities.” 

The  Presiding  Officer:  Have  you  ever  had  any  personal 
activities  in  connection  with  the  operation  of  the  local  sta¬ 
tion?  V. 

The  Witness :  No.  I  was  asked  to  appear  at  a  program 
at  one  time  which  the  Chamber  of  Commerce  was  putting 
on  the  air  concerning  the  probable  post-war  world,  and  they 
asked  me  to  appear  an  the  program  to  talk  about  post-war 
radio. 

The  Presiding  Officer  :  Did  you  appear  on  that  program  ? 

The  Witness :  I  did. 

The  Presiding  Officer  r  And  did  the  local  newspaper 
carry  an  account  of  your  appearance? 

The  Witness  :  The  local  newspaper,  to  my  knowledge, 
has  carried  no  account  of  any  program  ever  broadcast  at 
any  time  whatever  by  the  radio  station. 

Mr.  Koteenr  Do  you  examine  the  paper  thoroughly  to 
ascertain  that  fact? 

The  Witness  r  I  have  examined  the  newspaper  from  the 
first  day  it  was  published.  I  read  it  as  thoroughly  as  the 
average  probably. 

The  Presiding  Officer:  You  state  that  from  your  own 
personal  reading  of  the  paper,  you  do  not  recall  any  inci¬ 
dent  in  which  publicity  has  been  given  the  radio  station? 

The  Witness:  That  is  right  Many  people  asked 

827  me  why  we  don’t  get  the  program  on  the  radio  sta¬ 
tion  in  the  paper.  I  have  to  tell  them,  I  don’t  know, 

I  can’t  tell  you.  I  tell  them  to  ask  the  Journal,  I  don’t 
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The  local  public  are  interested  in  the  station  because  they 
asked  me  those  questions,  and  they  ask  about  certain  pro¬ 
grams,  whether  they  are  going  to  be  broadcast  or  not,  and 
they  asked  me,  if  they  are  broadcast,  why  it  doesn’t  say  so 
in.  the  newspaper.  And  I  am  not  able  to  tell  them. 

One  thing  I  might  mention,  Mr.  Examiner :  A  great  many 
of  the  witnesses  testifying  here  today — I  have  been  here 
throughout  the  morning — have  had  limited  residence  in 
Mansfield,  six  or  seven  years;  some  of  them  not  that.  I 
don’t  think  they  are  capable — 

Mr.  Thomson:  Just  a  moment,  this  gentleman  is  not 
qualified — 

The  Witness:  That  is  what  I  think. 

The  Presiding  Officer:  The  Commission  in  determining 
what  weight  will  be  given  to  the  testimony  of  the  proceed¬ 
ing  witnesses  will  take  into  account  the  length  of  time  they 
have  been  residents  of  the  City  of  Mansfield. 

The  Witness :  I  am  attempting  to  explain  why  I  am  here. 
I  don’t  think,  based  on  the  performance  of  the  News — 

Mr.  Thomson :  Just  a  moment. 

The  Presiding  Officer :  Les  us  see  what  he  has  to  say. 

The  Witness :  My  personal  reason,  as  to  my  rea- 
828  son  why  I  am  here,  I  am  not  intending  to  influence 
the  Examiner.  If  I  didn’t  think  I  ought  to  be  here, 
I  wouldn’t  be  here. 

But  15  years  ago  or  longer  the  attitude  of  the  News- 
Journal  Company,  when  it  had  competition,  was  consider¬ 
ably  different  than  it  has  been  in  later  years. 

Because  the  radio  industry  provides  me  my  living,  al¬ 
ways  has,  and  I  would  hate  to  see  the  same  policies  provide 
for  broadcasting  in  regard  to  competition  that  were  in  the 
newspaper  business  when  the  Journal  had  competition  in 
that  field. 

The  Presiding  Officer :  Will  you  explain  what  you  mean 
by  that,  if  you  have  personal  knowledge  of  any  events  in 
that  connection? 
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The  Witness :  Well,  at  that  time,  of  course,  I  was  in  no 
position  to  do  any  advertising;  I  was  not  in  advertising. 
My  own  personal  knowledge,  strictly  speaking,  would  be 
from  what  I  got  from  others. 

The  News-Journal  came  in  and  published  at  a  lower  rate 
than  the  other  papers.  There  were  three  papers,  including 
the  Journal,  one  of  which  was  a  dud,  and  after  the  News- 
Journal  came,  the  price  went  up,  and  their  attitude  was 
very  much  different  on  other  things. 

And  I  would  like  to  see  the  present  radio  station  main¬ 
tained,  or  at  least  that  paper  kept  out  of  the  broadcasting 
picture. 

829  The  Presiding  Officer :  You  mean  your  complaint 
is,  after  there  was  no  competition,  the  rate  increased  f 
Is  that  the  only  basis  of  your  complaint? 

The  Witness:  No,  the  general  attitude  wasn’t  as  agree¬ 
able.  They  weren’t  so  easy  to  get  along  with. 

The  Presiding  Officer:  In  their  dealings  with  business 
men  in  the  community? 

The  Witness :  That  is  right. 

The  Presiding  Officer:  Was  their  editorial  policy  changed 
in  regard  to  the  manner  of  covering  things?  Was  that 
policy  in  the  newspaper  changed? 

The  Witness :  No,  as  long  as  someone  has  a  civic  project 
or  an  editorial  policy,  it  has  been  supported,  but  their  pol¬ 
icy  has  also  been  for  the  advertisers  to  support  their  owh 
campaigns  for  War  Bonds,  and  so  forth,  and  they  pay  for 
the  advertising,  appeals  to  the  people  and  doing  things  like 
that.  We  pay  for  it,  and  we  don’t  ask  for  anyone  else  to 
pay  for  it. 

The  Presiding  Officer:  Have  you  anything  further  to 
say?  j 

The  Witness:  No,  I  don’t  believe  so. 


835  Ray  V,  Morgan  a  witness  called  by  and  on  behalf 
of  himself,  having  been  duly  sworn,  was  examined 
and  testified  as  follows : 
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Examination 

By  The  Presiding  Officer: 

Q.  Will  yon  give  the  reporter  yonr  fnll  name,  your  ad¬ 
dress,  and  your  business  or  occupation?  A.  Bay  V. 

836  Morgan;  343  East  Fourth  Street. 

Q.  Mansfield?  A.  Mansfield.  I’m  in  the  dry  clean¬ 
ing  business,  dry  cleaning  furs. 

Q.  What  is  the  name  of  your  Company?  A.  Morgan 
Cleaners  and  Furriers. 

Q.  Did  you  hear  the  instructions  which  I  gave  the  other 
witnesses  on  procedure?  A.  Yes. 

Q.  All  right,  you  may  make  any  statement,  if  you  desire 
to  make  a  statement.  A.  I  think  my  letter  is  full  explana¬ 
tion  there. 

Mr.  Koteen :  I  think  we  had  better  under  the  circum¬ 
stances  put  the  questions  to  the  witness. 

Mr.  Thomson:  I  would  like  to  see  a  copy  of  the  letter. 
The  Presiding  Officer:  Is  there  a  copy  of  the  letter  in 
the  file? 

Mr.  Koteen :  There  is  a  copy  in  the  file. 

The  Presiding  Officer:  In  the  docket? 

Mr.  Koteen:  We  have  copies,  photostatic  copies,  in  the 
docket. 

By  Mr.  Koteen : 

Q.  You  say  you  are  in  the  dry  cleaning  business,  Mr. 
Morgan?  A.  Yes. 

837  Q.  What  is  the  name  of  your  concern?  A.  Mor¬ 
gan  Cleaners  and  Furriers. 

Q.  What  is  your  offiee  in  the  Morgan  Cleaners  and  Fur¬ 
riers?  A.  I’m  the  owner. 

Q.  You  are  the  owner.  Are  you  a  radio  advertiser?  A. 
Yes,  sir. 

Q.  Have  you  ever  advertised  in  the  Mansfield  Journal? 
A.  Yes,  sir,  a  good  many  years. 
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Q.  Do  yon  presently  advertise  in  the  Mansfield  Journal? 
A.  I  do  occasionally.  I  can  only  go  in  on  the  open  rate, 
and  I  can’t  get  a  contract  anymore  because  I  am  a  radio 
advertiser. 

Q.  What  is  the  basis  for  that  remark?  Have  you  ever 
had  any  conversations?  A.  I  had  a  conversation  with 
Larry  Hess  and  Louis  Them. 

Q.  Who  are  they?  A.  Advertising  salesmen. 

Q.  What  was  the  substance  of  your  conversation  with 
these  gentlemen?  A.  Of  course,  I  would  like  to  advertise 
in  the  newspaper. 

I  says,  when  we  change  our  radio  program,  I  would  like 
to  advertise  it  in  the  newspaper.  I  would  like  to 
838  have  the  time  of  my  program  printed. 

But  I  couldn’t  do  that;  they  said  that  is  just  out. 

Q.  The  salesmen  told  you  that?  A.  They  told  me. 

Q.  What  was  the  reason  why  you  could  not  get  that  in¬ 
formation  printed?  A.  The  boss  won’t  stand  for  it;  Mr. 
Horvitz  won’t  stand  for  it. 

The  Presiding  Officer:  In  other  words,  they  told  you 
they  would  not  carry  advertisements  which  contained  ma¬ 
terial  relating  to  your  radio  program? 

The  Witness :  That  is  right. 

The  Presiding  Officer :  Were  any  conversations  with  any 
officers,  or  representatives  of  the  paper  in  regard  to  your 
general  advertising  had  at  the  time  you  went  on  the  radio? 

The  Witness :  Well,  when  it  come  time  to  renew  my  con¬ 
tract,  they  wouldn’t  renew  it. 

The  Presiding  Officer:  Did  they  give  you  any  reason? 

The  Witness :  Yes,  because  I  was  on  the  radio. 

The  Presiding  Officer :  Wh6  told  you  that? 

The  Witness:  Gil  Hyadt. 

By  Mr.  Koteen: 

Q.  I  think  you  said  you  can  get  an  open  rate?  A.  If  I 
occasionally  want  an  ad,  I  can  get  an  open  rate.  That’s 
real  high. 
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839  I  always  have  advertised  in  the  newspaper,  and  I 
wonld  continue  to  do  so. 

Q.  When  you  say,  “open  rate,”  will  you  clarify  that  for 
the  record?  A.  I  think  it  is  $1.50  an  inch. 

Q.  That  is  the  standard  open  rate,  as  you  understand  it? 
A.  I  think  that  is  right. 

I  think  Larry  Hess  could  state  the  open  rate. 

Q.  Your  contract  called  for  what?  A.  Contract  calls  for 
73  cents  an  inch. 

But  I  am  a  radio  advertiser. 

Q.  That  was  specifically  stated?  A.  Yes,  sir. 

Q.  You  have  attempted  to  renew  the  contract?  A.  Even 
at  late  as  last  Fall  when  I  saw  in  the  paper  that  the  news¬ 
paper  was  applying  for  a  radio  license. 

I  said  to  Louis  Them,  “How  is  the  situation  now? 
Changed  any?” 

Because  I  still  come  in  the  newspaper  occasionally. 

He  said,  “It  still  is  the  same  thing.” 

Q.  You  advertise  regularly  on  the  radio  at  the  present 
time?  A.  Yes,  sir. 

The  Presiding  Officer:  When  you  say  “on  the  radio,” 
you  mean  WMAN  ? 

840  Mr.  Koteen :  WMAN,  yes. 

The  Witness :  Yes. 

By  Mr.  Koteen : 

Q.  Have  you  had  any  other  discussions  with  him  along 
that  line,  pertaining,  of  course,  to  advertising,  other  than 
the  conversations  which  you  mentioned?  A.  No  that’s  all. 
I  can  put  an  ad  in  there  if  I  want  to  pay  that  rate. 

Q.  How  long  were  you  an  advertiser  in  the  Mansfield 
Journal?  A.  I  started  in  with  Mr.  Horvitz  when  they  first 
came  to  Mansfield.  I  was  formerly  advertising  with  the 
other  paper,  and  they  came  and  they  said  we  were  paying 
far  too  high  rates.  Louis  Them  came  down  and  said,  “We 
will  cut  the  rates  just  about  in  half  for  you.” 

Of  course,  I  tickled  to  death  to  come  along  with  them 
and  advertise. 


My  first  ad  was  a  small-page  ad,  and  I  think  we  ran  half 
to  full-page  ads  regularly  for  about  two  years.  ! 

Q.  Have  you  been  a  continuous  advertiser?  A.  I  have 
up  until  the  last  five  years. 

Q.  Up  until  the  last  five  years.  Is  that  when  you  started 
advertising  on  the  radio?  A.  Yes,  sir. 

Q.  One  thing  further,  Mr.  Morgan : 

You  say  the  rates  were  greatly  reduced  when  the 

841  Mansfield  Journal  began  publishing  in  the  city?  A. 

Yes.  i 

Q.  They  were  much  lower  than  the  existing  newspaper 
rates?  A.  Yes,  much  lower. 

Q.  When  the  existing  newspaper,  that  is,  the  newspaper 
that  existed  at  the  time  the  Mansfield  Journal  began  pub¬ 
lishing  here,  went  out  of  existence,  did  the  rates  change? 
A.  The  rates  rose  almost  immediately.  i 

Q.  To  any  extent?  A.  Yes,  sir.  Then,  they  kept  rising 
afterwards.  They  got  them  up  higher  now  than  they  were 
when  the  News-Journal  was,  when  the  Mansfield  News  was 
here.  j 

Q.  What  was  the  first  newspaper,  the  name  of  the  first 
newspaper?  A.  The  first  newspaper  was  the  Mansfield 
News. 

Q.  What  was  the  rate  in  existence  at  that  time?  A.  I 
think  I  was  paying  around  70  cents  an  inch.  It  has  been 
a  good  many  years  now,  and  I  can’t  say  that  is  absolutely 
true,  but  we  have  got  advertising  in  the  Journal,  when  they 
first  came,  for  30  cents. 

Q.  How  soon  after  the  newspaper,  the  original  news¬ 
paper,  went  out  of  existence  did  the  rates  increase?  A.  I 
can’t  say  exactly;  I  would  say  within  30  days. 

842  Q.  That  is,  within  the  first  year?  A.  Yes. 

The  Presiding  Officer:  Mr.  Morgan,  have  you  ever 
had  any  trouble  with  the  Mansfield  Journal  in  regard  to 
payment  of  your  bills  to  them?  Are  your  bills  always  paid 
promptly?  j 
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The  Witness:  Yes,  sir. 

The  Presiding  Officer :  Thank  yon. 


848  Ralph  Snyder  a  witness  called  by  and  on  behalf 
of  himself,  having  been  duly  sworn,  testified  as  fol¬ 
lows:  . 

Examination 

By  The  Presiding  Officer: 

Q.  Will  yon  give  the  reporter  yonr  full  name,  yonr  ad¬ 
dress,  and  yonr  business  or  occupation?  A.  Ralph 

849  Snyder;  488  Wood  Street;  Manager,  Mosldns’  Credit 
Clothiers. 

The  Presiding  Officer:  I  am  going  to  request  counsel 
for  the  Commission  to  question  you  and  bring  out  your  tes¬ 
timony,  and  if  you  have  anything  to  add,  you  may  do  so 
in  conclusion. 

Mr.  Koteen:  I  am  going  to  ask  for  just  one  moment, 
please. 

By  Mr.  Koteen : 

Q.  You  state  that  you  are  manager  of  Moskins,  Clothing 
Store,  Mr.  Snyder?  A.  Yes. 

Q.  And  Moskins’  Clothing  Store  is  located  in  Mansfield, 
Ohio?  A.  Yes. 

Q.  Do  you  handle  the  advertising  for  Moskins’  Clothing 
Store?  A.  Yes,  as  far  as  local  work,  local  outlet,  is  con¬ 
cerned.  i 

Q.  The  contracts,  advertising  contracts  come  before  you? 
A.  No,  sir. 

Q.  Would  you  explain  that?  A.  Well,  I’ll  qualify  that 
statement.  I  arrange  them,  but  they  are  assigned  in  our 
home  office. 

Q.  Where  is  the  home  office?  A.  New  York  City. 

850  The  Presiding  Officer:  In  other  words,  you  ar- 
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range  the  details  locally,  and  then  forward  them  to 
the  home  office?  ; 

The  Witness :  Yes. 

By  Mr.  Koteen: 

Q.  You  actually  enter  into  the  verbal  contract,  then,  and 
the  writing  is  signed,  the  written  contract  is  signed  in  New 
York;  or  who  does  make  the  arrangements?  A.  Primarily, 
my  contract  with  the  radio  station  was  made  between  the 
radio  station  and  myself.  The  arrangements  were  drawn 
up,  the  contract  was  okayed  by  me  and  forwarded  to  New 
York  to  be  signed. 

Q.  All  right.  Have  you  ever  been  an  advertiser  in  the 
Mansfield  Journal?  A.  Yes,  sir. 

Q.  Did  the  same  situation  prevail  in  so  far  as  that  con¬ 
tract  was  concerned  as  presently  prevails  with  the  radio 
station,  that  you  made  the  arrangements?  A.  No,  sir,  our 
contract  was  in  force  at  that  time.  I  had  nothing  to  do 
with  the  contract. 

Q.  Do  you  presently  have  a  contract  or  has  Moskins’ 
Clothing  Store  an  advertising  contract  with  the  Mansfield 
Journal  at  this  time?  A.  No.  i 

Q.  When  did  it  expire?  A.  I  think  it  was  ap- 
851  proximately  a  year  ago.  I  won’t  say  definitely. 

Along  about  that  time. 

Q.  You  were  then  Manager  of  the  store?  A.  Yes,  sir. 

Q.  Did  you  contact  the  Mansfield  Journal  at  that  time  - 
regarding  a  renewal  of  the  contract?  A.  Yes,  sir;  not  ex¬ 
actly  regarding  renewal  of  it.  I  was  advised  it  was  about 
to  terminate.  I 

Q.  Who  advised  you?  A.  Mr.  Hess. 

Q.  Mr.  Hess  of  the  Mansfield  Journal?  A.  Yes. 

Q.  He  advised  you  it  was  about  to  terminate?  A.  Well, 
sir,  do  you  want  the  circumstances  under  which  it  came 
about? 

Q.  That  is  what  I  am  getting  at  right  now. 

The  Presiding  Officer:  Suppose  you  give  us  the  circum¬ 
stances. 


A.  As  near  as  I  can — the  facts  are,  the  last  advertising 
I  had  placed  with  the  News-Journal,  I  followed — previ¬ 
ously  they  always  came  to  pick  up  my  advertising.  I  called 
them  and  I  would  tell  them  the  maps  came  in,  and  so  forth, 
and  the  representative  would  call  at  the  store  and  get  my 
advertising  and  take  it  to  the  paper. 

The  last  maps  came  in,  two  or  three,  I  believe,  and 

852  I  called,  and  they  said  they  would  send  a  man  over. 
I  waited,  and  he  didn’t  come,  and  I  called  again,  and 

I  think  I  made  two  or  three  calls. 

He  was  always  coming,  hut  he  never  got  there.  So,  I  just 
took  them  and  walked  over  to  the  News- Journal  myself 
and  walked  in  and  talked  to  Mr.  Hess,  and  he  informed  me 
my  contract  had  expired,  and  he  said,  “You  know  our  pol¬ 
icy.  We  can’t  accept  any  more  advertising.” 

Well,  then,  I  got  pretty  hot  about  it. 

The  Presiding  Officer:  Did  he  tell  you  what  he  meant 
by  “our  policy”? 

The  Witness :  Well,  advertising  on  the  radio ;  I  couldn’t 
any  longer  advertise  in  the  newspaper. 

By  Mr.  Thomson :  Did  he  state  that,  or  are  you  stating 
that  of  your  own  knowledge? 

The  Presiding  Officer :  Did  he  state  those  words  or  words 
to  that  effect? 

The  Witness :  Words  to  that  effect,  in  our  conversation 
along  the  lines  of  radio  advertising. 

By  Mr.  Thomson : 

Q.  You  spoke  of  a  policy  on  this  very  point.  Did  he 
actually  say  that  to  you  as  the  policy  of  the  paper?  A.  He 
says,  “You  know  what  our  policy  is,  Snyder.” 

Q.  Did  he  tell  you  anything  about  the  policy  of  the 

853  paper?  A.  Well,  yes,  he  said  as  long  as  I  continued 
on  the  radio,  I  couldn’t  advertise  in  the  paper. 

The  Presiding  Officer:  Could  you  state  what  else  took 
place  at  that  conversation? 

The  Witness:  Well,  I  got  a  little  hot  under  the  collar. 


■  ■ 


274 


Q.  What  is  your  business  or  occupation?  A.  Merchant. 

Q.  What  is  the  name  of  your  business?  A.  Goldsmith’s 
Store. 

Q.  What  business  are  they  in?  A.  Clothing;  men’s  fur¬ 
nishings. 

The  Presiding  Officer:  1  am  going  to  ask  Commission’s 
counsel  to  ask  you  some  questions,  and  if  you  have  some¬ 
thing  to  say — 

The  Witness :  May  I  say  something  in  my  own  way? 

The  Presiding  Officer :  If  you  wish. 

Suppose  we  go  off  the  record  at  this  point. 

(Discussion  off  the  record.) 

The  Presiding  Officer:  Back  on  the  record. 

By  Mr.  Koteen : 

Q.  Mr.  Goldsmith,  how  long  have  you  been  located  in 
Mansfield?  A.  Present  location  about  25  years. 

Q.  How  long  have  you  been  an  advertiser  in  the  city? 
A.  From  the  time  I  went  in  business. 

The  Presiding  Officer:  About  25  years  ago? 

The  Witness :  About  25  years  ago,  yes,  sir. 

By  Mr.  Koteen : 

Q.  Have  you  always  advertised  in  the  Mansfield  Journal 
since  it  was  first  published?  A.  Up  to  the  time  I 
856  went  on  the  air. 

When  did  you  first  begin  advertising  over  radio 
station  WMAN?  A.  I  think  I  was  one  of  the  first  to  be 
eliminated,  from  the  newspaper,  about  six  or  seven  years 
years ;  about  six  years  ago. 

Q.  You  are  no  longer  advertising  in  the  Mansfield  Jour¬ 
nal?  A.  That’s  right. 

Q.  You  say  that  you  ceased  advertising  about  six  oi 
seven  years  ago?  A.  It  was  around  there. 

Q.  Did  you  have  a  contract  with  the  Journal?  A.  I  did. 
It  expired  at  that  time. 
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Q.  It  expired  at  that  time.  Was  the  contract  renewed?! 
A.  It  was  renewed,  and  the  advertising  man  told  me  that — 
in  fact,  we  had  our  location  in  the  paper;  we  were  supposed 
to  have  a  set  location,  and  it  started  to  be  hidden,  and  I 
asked  about  it. 

He  said,  “Yon  are  not  an  exclusive  advertiser.” 

I  said,  “I  pay  my  bills,  and  I  pay  for  it.” 

“Well,”  he  says,  “that’s  out.” 

Q.  Did  he  tell  you  why  it  was  out?  A.  He  said,  “You 
are  on  the  air.” 

857  He  says  if  I  was  on  the  air,  by  being  on  the  air, 
I  couldn’t  advertise  in  the  paper. 

Q.  Did  he  make  that  specific  statement?  A.  Yes. 

The  Presiding  Officer.  With  whom  did  you  have  this 
conversation? 

The  Witness:  Louis  Them. 

I  says  to  him  at  that  time,  “If  that  is  the  policy,  I  sup¬ 
pose  I  can  get  out  of  the  paper/’ 

He  says,  “Yes.”  j . 

I  said,  “I  think  I  had  better  do  that,  if  that  is  the  case* 
if  you  are  going  to  dictate  how  I  spend  my  money.  Can 
you  get  my  contract  back?” 

He  said,  “I  think  I  can,”  and  he  went  out  and  a  little 
while  later  he  came  back  and  tore  up  the  contract,  and  that 
is  what  happened. 

But  I  couldn’t  be  on  the  air  and  in  the  newspaper. 

i 

By  Mr.  Koteen : 

i 

Q.  Actually  you  were  in  the  paper  and  on  the  air  at  the 
same  time?  A.  I  was  notified  I  couldn’t.  They  were  hiding 
my  ads  and  putting  them  in  another  column,  and  so  forth, 
when  I  had  a  specific  space  I  should  have  been  in. 

Q.  I  want  it  specifically  stated  for  the  record  as  to 
whether  you  were  or  were  not  advertising  in  the  paper  and 
on  the  radio  at  the  same  time.  A.  Very  short  time, 

858  yes. 
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Q.  Now,  yon  had  previously  had  what  type  of  ad¬ 
vertising?  A.  What? 

Q.  Yon  had  previously  had  what  type  of  advertising, 
Mr.  Goldsmith?  A.  Well,  we  had  for  sales  more  or  less, 
big  name,  or  name  advertisers,  such  as  our  main  lines  that 
were  featured. 

i  _  _ 

Q.  Was  it  two  columns,  three  columns?  A.  Well,  no,  we 
had  various  sizes ;  as  much  as  a  half,  a  half  page  to  a 
quarter  page. 

Q.  You  state  that  they  began  to  bury  it?  How  do  you 
mean,  they  would  bury  it?  A.  We’ had  in  our  contract  a 
certain  place,  supposed  to  be  on  page  three,  specific  space 
either  on  page  three  or  page  five.  Then,  they  started  to 
go  on  the  back  page  or  underneath  a  lot  of  want  ads  and 
so  forth. 

Q.  In  your  opinion  that  was  not  in  as  advantageous  a 
position  as  it  formerly  was?  A.  That’s  right. 

Q.  But  actually  the  contract  was  cancelled  by  you  be¬ 
cause  of  the  fact  that  they  were,  as  you  put  it,  burying 
vour  advertisements?  A.  No,  I  was  told  that  I  couldn’t 
advertise  in  the  paper  and  be  on  the  air. 

859  Q.  You  may  have  been  told,  but  they  did  not  at  any 
time  actually  accept  your  money  and  refuse  to  run 
the  advertisement;  is  that  right?  A.  Well,  I  was  told  that; 
I  wouldn’t  have  to  be  told  any  more  that  I  couldn’t  ad¬ 
vertise  in  the  paper. 

Q.  I  want  to  be  technically  correct.  I  understand  what 
you  are  driving  at,  but  you  were  the  one  who  made  the 
statement  that  inasmuch  as  your  advertisement  was  being 
buried,  and  that  they  didn’t  like  it,  according  to  your  state¬ 
ment,  to  have  you  advertise  on  the  radio  and  in  the  paper 
at  the  same  time,  you  would  like  to  have  your  contract 
cancelled?  Is  that  correct?  A.  That  is  right. 

Q.  Now,  this  is  what  I  want  to  know: 

You  were  specifically  told  by  a  member  of  the  Mansfield 
Journal  staff  that  you  could  not  run  an  advertisement  in  the 
Mansfield  Journal  and  be  on  the  radio  station  WMAN  at 
the  same  time?  A.  That  is  right. 
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Q.  One  thing  further: 

You  stated  that  you  had  been  advertising  in  the  Jour¬ 
nal  from  the  time  it  was  first  published  until  the  cancella¬ 
tion  of  the  contract  about  six  or  seven  years  ago!  A. 
That  is  right 

Q.  Had  you  ever  had  any  trouble  with  the  paper  in  so 
far  as  paying  your  bills  was  concerned!  A.  Yes,  sir. 
860  Q.  At  the  time  of  the  cancellation  how  much  did 
you  owe  the  paper  if  anything!  A.  I  think  it  was  one 
month.  I  told  the  lawyer  about  it  at  the  time,  and  went 
down  and  got  the  bill,  and  I  had  the  bill,  and  I  paid  it 
within  16  or  20  minutes. 

Q.  On  what  basis  have  you  in  the  past  been  paying 
your  bills!  A.  Tenth  of  the  month. 

Q.  And  it  was  approximately  the  same  length  of  time 
you  had  been  accustomed  to  wait  before  paying  it!  A. 
That  is  right. 

Mr.  Koteen:  That  is  all. 


864  Harry  L.  Morris  a  witness  by  and  on  behalf  of 
himself,  having  been  duly  sworn,  testified  as  follows : 

865  Examination 

i 

By  The  Presiding  Officer: 

Q.  Will  you  give  the  reporter  your  full  name,  your  ad¬ 
dress,  and  your  business  or  occupation!  A.  Harry  L.  Mor¬ 
ris,  645  Sloan,  Mansfield;  Manager,  Rogers  &  Company. 

Q.  What  business  is  Rogers  in!  A.  Jewelers. 

! 

By  Mr.  Koteen : 

i 

Q.  Did  you  get  an  acknowledgment  of  your  letter  from 
the  Commission,  Mr.  Morris!  A.  No. 

Mr.  Thomson:  Off  the  record! 

The  Presiding  Officer:  Off  the  record. 

(Discussion  off  the  record.) 

The  Presiding  Officer:  On  the  record. 
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By  Mr.  Koteen : 

Q.  You  stated  you  did  send  a  letter  to  the  Commission; 
is  that  correct?  A.  Yes,  I  think  so.  I  think  it  was  last 
year  sometime. 

Q.  I  would  like  to  have  something  definite;  either  you 
did  or  you  didn’t?  A.  I  believe  we  did. 

Q.  You  state  that  you  are  employed  by  Rogers  &  Com¬ 
pany,  a  jewelry  business?  A.  Yes,  at  the  present 

866  time  I  am  the  owner. 

Q.  You  are  the  owner?  A.  Right  now;  at  that 
time  I  was  not. 

Q.  Have  you  been  an  advertiser  in  the  City  of  Mans¬ 
field,  of  Morris?  A.  Newspaper  advertiser? 

Q.  Yes.  A.  Are  you  speaking — 

Q.  Just  generally,  are  you  an  advertiser  in  the  city? 
A.  At  the  present? 

Q.  Have  you  always  been  an  advertiser,  that  is,  Rogers 
&  Company?  A.  Yes,  Rogers  &  Company  have  always  been 
an  advertiser  in  the  News. 

Q.  Are  you  an  advertiser  in  the  News-Journal  at  the 
present  time?  A.  No. 

Q.  Are  you  an  advertiser  with  station  WMAN  in  Mans¬ 
field?  A.  Yes. 

Q.  Did  you  have  a  contract,  an  advertising  contract,  with 
the  Mansfield  Journal  at  any  time?  A.  Yes. 

Q.  Did  you  cancel  the  contract?  A.  No. 

Q.  Why  was  it  cancelled?  A.  Well,  on — shall  I 

867  give  the  date,  and  so  forth? 

Q.  If  you  know  the  date,  yes.  A.  I  came  to  Mans¬ 
field  November  1st,  1941,  and  when  I  arrived  here,  the 
Rogers  &  Company  had  a  notice  that  the  contract  would  be 
cancelled  as  of  November  25  or  the  26th  or  the  24th ;  in  that 
week,  as  I  recall. 

Q.  Just  a  minute,  please.  You  came  to  Mansfield  in  No¬ 
vember?  A.  1st,  1941. 

Q.  1941?  A.  That  is  right. 
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Q.  And  at  that  time  they  had  a  contract?  A.  That’s  right,  j 
Mr.  Koteen:  Strike  that. 

By  Mr.  Koteen: 

I 

Q.  They  had  a  notice?  A.  Yes. 

Q.  Notice  from  whom?  A.  Mansfield  News. 

Q.  Stating  what?  A.  That  the  contract  would  be  can¬ 
celled  or  they  would  not  renew  it  after  November  26  be¬ 
cause  I  recall  we  gave  them  our  last  ad  for  the  News  right 
before  Thanksgiving. 

Q.  What  form  did  that  notice  take? 

Mr.  Thomson :  Is  that  Thanksgiving  of — 

868  The  Witness :  1941. 

By  Mr.  Koteen: 

I 

Q.  What  form  did  that  notice  take?  A.  They  had  some-  ; 
thing,  a  form  or  a  letter,  I  don’t  know.  i 

Q.  It  was  a  written  form?  A.  Yes,  it  was  a  written  form. 

Q.  Did  the  notice  give  the  reason  why  the  contract  was 
being  cancelled?  A.  No,  I  don’t  think  so;  it  was  just  can¬ 
celled. 

Q.  Did  you  see  it  yourself?  A.  Yes. 

Q.  Have  you  ever  talked  in  person  with  any  member  of  ! 
the  Mansfield  News-Journal  as  to  advertising  in  the  news¬ 
paper?  A.  Yes.  ,  ' 

Q.  Who?  A.  Mr.  Horvitz;  Mr.  Graham;  Mr.  Hess. 

Q.  And  you  asked  that  your  contract  be  renewed?  A. 
Yes.  ; 

Q.  What  answer  was  given  to  you?  A.  “We  cannot  re-  j 
new  the  contract;  we  are  only  interested  in  exclusive  ad-; 
vertisers.”  i 

Q.  Was  any  mention  made  of  the  radio  station  advertis¬ 
ing  that  you  were  doing?  A.  Yes.  j 

Q.  By  the  gentleman  with  whom  you  spoke?  A.j 

869  Yes,  that  is  right. 

Q.  At  the  time  of  this  conversation  did  any  ques¬ 
tion  of  your  credit  come  up?  A.  Not  to  me. 


Q.  Well,  what  was  your  procedure  in  so  far  as  paying 
your  bills  was  concerned?  A.  When  I  came  here — that 
would  require  quite  a  little  explaining — when  I  came  here, 
Mr.  Ratner,  who  was  the  owner  and  head  of  the  corpora¬ 
tion,  did  owe  a  bill  to  the  Mansfield  Journal. 

Q.  How  much  was  that ;  do  you  know?  A.  I  think  it  was 
in  the  neighborhood  of  $1,500  to  $3,000;  I  don’t  remember 
just  the  amount. 

Q.  That  was  at  the  time  you  came?  A.  That  is  right. 

Q.  All  right.  A.  Do  you  want  me  to  go  into  detail? 

Q.  Y^s,  go  ahead.  A.  It  seems  as  though  they  had  an 
agreement  there  during  the  depression  days  when  bills 
piled  up  with  Rogers  &  Company,  and  they  owed  the  Mans¬ 
field  Journal  a  lot  of  money. 

Well,  they  made  a  deal;  whether  it  was  made  with  Mr. 
Horvitz  or  Mr.  Graham  I  don’t  know.  But  the  plan  was  to 
pay  the  current  bill  and  pay  the  old  bill  where  they  could, 
or  so  much  a  month  or  if  they  could  anticipate  that. 
870  Q.  How  do  you  happen  to  be  familiar  with  that? 

A.  Well,  because  of  a  lawsuit  they  started,  and  we 
have  all  the  records  there.  Mr.  Ratner  wasn’t  well  at  the 
time,  and  I  handled  all  of  that. 

So,  when  they  came  here,  I  believe  now  that  amount  went 
down  to  around  $1,500,  which  we  offered  to  pay  them,  that 
we  owed  on  old  accounts. 

Q.  How  did  you  offer  to  pay  them?  A.  When  we  wanted 
to  go  back  into  the  newspaper,  we  offered  to  pay  it.  They 
refused  to  take  it. 

Q.  Has  that  obligation  since  been  satisfied?  A.  Yes. 
that’s  right 

Q.  And  they  still  refuse  to  take  your  advertising?  A. 
That’s  right 

Do  you  want  me  to  elaborate  on  that? 

.  Q.  Well,  if  you  will  briefly.  A.  Well,  they  sued  us  for 
that  or  started  to  sue  and — 

Q.  I  thought  you  said  they  refused  to  accept  the  payment 
of  the  $1,500?  A.  Yes,  I  will  get  that.  There  is  some  more 
to  it 
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They  sued  us  or  attempted  or  wanted  to  sue  us,  and  we 
settled  out  of  court,  and  they  said  we  should  pay  the  in¬ 
terest  on  all  that  money,  and  that  went  back  about  15  or  18 
years  on  it 

Well,  we  brought  the  checks  into  their  attorneys, 

871  which  showed  this  money  each  month  was  paid  for 
a  certain  invoice,  and  it  was  signed  by  them  and  ac¬ 
cepted-  Well,  the  attorneys  waived  that  interest  to  a  cer¬ 
tain  extent,  with  the  exception  of  partial  payments  on  the 
old  obligation,  and  our  attorney  agreed  they  were  entitled 
to  it,  and  that  was  settled  for,  I  think,  $800  and  interest, 
plus  the  amount  we  owed  them.  We  paid  that  to  their  at¬ 
torneys,  and  the  account  was  closed. 

Q.  How  much  do  you  spend  in  advertising  by  radio,  Mr. 
Morris?  A.  At  the  present  time? 

Q.  Yes.  A.  $4200  a  year. 

Q.  $4200?  A.  About  $4500  a  year. 

Q.  All  right.  Do  you  pay  your  bills  promptly?  A.  Yes. 

Q.  Have  you  made  the  same  offer  to  the  Mansfield  Jour¬ 
nal  to  advertise  in  the  Mansfield  Journal  at  the  present 
time  and  pay  your  bills  promptly?  A.  We  have  never  been 
asked.  We  have  never  made  the  offer.  All  we  have  asked 
is  to  take  our  ads. 

Q.  Has  there  been  any  conversation  when  you  have  asked 
them  to  take  your  ads,  as  to  the  present  or  the  past  un¬ 
pleasantness  which  you  have  had?  A.  Well,  yes,  I  had — 
I  was  over  at  the  office  with  Mr.  Ratner  to  see — I 

872  had  spoken  to  Mr.  Graham.  I  said,  “Mr.  Horvitz  is 
in  town,  and  we  would  like  to  talk  to  him.”  It  didn’t 

possible  to  me  that  such  a  thing  could  happen,  being  out  of 
the  newspaper. 

So,  we  went  over  to  see  Mr.  Horvitz,  Mr.  Ratner  and  I, 
and  I  spoke  there,  and  said,  “We  would  like  to  get  back  in 
the  newspaper.” 

“We  are  only  interested  in  exclusive  advertisers.” 

Q.  Who  said  that?  A.  Mr.  Horvitz. 


282 


4 ‘If  yon  want  to  come  with  ns  as  an  exclusive  advertiser, 
we  will  take  your  ads.” 

Q.  He  did  express  a  willingness  to  take  your  ads  at  this 
time  providing  that  yon  no  longer  advertised  on  the  radio? 
A.  That  is  right.  So,  I  spoke  to  Mr. — it  seems  as  though 
Mr.  Batner  and  Mr.  Horvitz  had  a  very  heated  argument. 

Mr.  Batner  during  the  days  past  had  been  very  good  to 
him;  there  is  no  question  about  that. 

He  told  me,  “That’s  the  first  time  I  ever  sued  an  adver¬ 
tiser  and  asked  for  interest,  but  old  Batner  was  going  to 
pay  it.  He  told  me  what  I  was  going  to  do  with  my  paper, 
and  nobody  can  tell  me  that.” 

I  went  out  of  the  office,  and  that  was  the  end  of  that. 

I  talked  to  John  Graham  a  few  times,  and  John 
873  said,  “You  wait;  we  will  keep  at  it,  then,  maybe 
things  will  change. 9  9 

The  next  conversation  I  had,  I  had  with  John  in  the  office, 
which  was  not  of  much  importance,  only  I  tried  to  get  back 
into  the  newspaper.  Our  business  depends  on  newspapers ; 
it’s  an  important  thing. 

The  next  conversation  we  had  was  when  Shaw’s  appeared 
in  the  newspaper. 

The  Presiding  Officer:  What  is  Shaw’s? 

The  Witness:  Shaw’s  is  a  jewelry  store. 

A.  (Continuing)  They  were  on  the  air,  and  when  they 
appeared  in  the  newspaper,  I  was  very  elated;  I  thought 
we  could  get  back  in  the  paper  too.  So,  I  went  down  to  the 
News-Journal  office,  and  Mr.  Horvitz  was  there. 

By  Mr.  Koteen: 

i 

Q.  For  the  record  will  you  identify  John?  A.  John 
Graham,  and  he  is  right  over  there  (indicating). 

•  I  said,  “John,  the  reason  I  am  over  here  is  because  I  saw 
Shaw’s  ad  in  the  paper,  and  I  thought  maybe  you  had 
changed  your  policy.” 

Mr.  Horvitz  was  there,  and  he  heard  it,  and  he  said, 
“John,  has  Shaw’s  got  a  contract  with  us?” 
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He  said,  “Yes.” 

“Cancel  it.” 

That  ended  that  conversation. 

Mr.  Koteen :  That  is  all- 
874  The  Presiding  Officer:  One  question: 

By  The  Presiding  Officer: 

Q.  At  the  time  the  original  contract  was  cancelled  and 
yon  spoke  to  various  people  connected  with  the  Mansfield 
Journal,  did  they  tell  you  that  the  reason  that  they  had 
cancelled  the  contract  was  because  of  your  failure  to  pay 
your  bills  or  because  of  your  radio  advertising?  A.  They 
didn’t  mention  the  bills  to  me. 

The  Presiding  Officer:  That  is  all  I  have. 


879  R.  B.  Gardner,  a  witness  by  and  on  behalf  of  him¬ 
self,  having  been  duly  sworn,  testified  as  follows: 

Direct  Examination 

By  The  Presiding  Officer: 

Q.  Mr.  Gardner,  will  you  give  the  reporter  your  full 
name,  your  address,  and  your  business  or  occupation? 

880  A.  R.  B.  Gardner;  599  Park  Avenue,  West. 

By  Mr.  Koteen: 

Q.  What  is  your  business,  Mr.  Gardner?  A.  Automobile 
dealer,  handling  Buick  cars. 

Q.  Are  you  an  advertiser  in  the  City  of  Mansfield?  A. 
I  have  been  and  am  at  present,  for  the  last  35  years. 

Q.  For  the  last  35  years?  A.  That  is  right. 

Q.  Have  you  ever  advertised  with  the  Mansfield  Journal? 
A.  Yes,  sir. 

Q.  For  how  long  a  period?  A.  Well,  I  have  been  adver¬ 
tising  in  the  Mansfield  Journal,  that  would  be  the  old  Jour¬ 
nal  and  the  new  Journal,  and  when  it  became  the  News- 
Journal,  when  it  became  the  News-Journal,  I  was  not  much 


of  an  advertiser.  And  when  it  was  the  Journal  and  it  was 
under  the  management  of  Mr.  Horvitz,  I  did  not  advertise 
then. 

I  advertised  then  in  the  Mansfield  News,  run  by  Hoiles. 

Q.  Will  you  spell  that  name!  A.  Well,  that  would  be 
Hoiles,  H-o-i-l-e-s,  I  believe. 

Q.  H-o-i-l-e-s?  A.  That’s  right. 

Q.  Now,  can  you  give  me  an  approximate  date  when  you 
ceased  advertising  in  the  Mansfield  Journal?  A. 

881  A.  Well,  now,  let  us  get  this  straight.  You  are  now 
talking  about  the  Mansfield  News-Journal? 

Q.  I  am  talking  about  the  paper  that  has  been  operated 
by  the  Messrs.  Horvitz.  A.  That  is  the  Mansfield  News- 
Journal.  You  see,  my  advertising  goes  back  a  little  far¬ 
ther.  We  originally  had  the  Mansfield  News  and  the  Jour¬ 
nal.  The  Journal  was  run  by  Mr.  Horvitz  and  the  News 
by  Mr.  Hoiles. 

It  happened  Mr.  Horvitz — of  course,  Mr.  Hoiles  was  a 
good  customer  of  mine;  I  sold  him  automobiles,  and  be¬ 
cause  of  one  thing  or  another  at  that  time  I  rather  took 
sides  in  a  little  tilt  going  on  in  the  community  between  the 
owner  of  the  then  Journal  and  the  then  News. 

I  found  in  those  days,  even  then,  the  daily  paper,  they 
sometimes  twisted  the  facts,  maybe  not  exactly  the  facts, 
but  they  twisted  things  that  are  known  facts.  In  other 
words,  on  the  first  page  of  the  daily  paper  Mr.  Hoiles  said 
that  he  fought  the  Toledo  gangsters  and  that  they 
bombed — 

Q.  Mr.  Who?  A.  Horvitz,  I  mean. 

Q.  What  paper?  A.  Mansfield  News- Journal,  that  is 
right. 

He  did  get  a  smoke  bomb,  in  his  basement 

Hoiles  did  buy  a  bullet-proof  automobile  from  me  and 
paid  $1100  extra  for  it. 

882  I  lived  neighbor  to  his  house  when  they  threw  the 
bomb  on  his  front  porch,  that  is,  on  Mr.  Hoiles’  front 

porch.  I  saw  the  people  leave. 


I  don’t  know  who  fought  who  and  who  did  it,  but  I  know 
Hoiles  got  hurt  a  little  worse  than  the  other  fellow,  so, 
consequently,  I  have  been  a  little  prejudiced  myself. 

So,  when  the  News-Journal  came  to  town,  about  the  first 
thing  that  happened,  and  that  riled  me  at  that  time  and 
stopped  my  advertising. 

Up  until  that  time  it  had  been  the  practice  in  Mansfield 
for  20  years  that  what  is  known  as  national  advertising 
would  be  placed  by  the  dealer  and  paid  for  by  the  dealer, 
and  paid  for  by  the  factory  on  his  advertising  allotment. 
But  the  minute  they  had  the  monopoly  there,  one  man  con¬ 
trolled  the  books — 

The  Presiding  Officer:  You  mean  when  there  was  only 
one  newspaper? 

The  Witness :  Only  one,  the  Mansfield  News-Journal.  A. 
(Continuing)  From  that  day  on  I  had  letters  from  the 
Buick  Motor  Company  concerning  the  advertisements, 
these  national  advertisements,  and,  for  instance,  the  rate 
went  from  60  cents  to  $1.10  at  that  time.  I  believe  I  am 
getting  maybe — I  believe  it  was  10  cents  off. 

Since  my  main  advertising  was  the  national  accounts, 
why,  I  rather  didn’t  do  much  advertising. 

883  Then,  of  course,  we  went  along  and  ran  into  some 
political  squabbles.  I  generally  take  sides  in  town; 
they  generally  know  where  I  am  at.  And  I  remember  par¬ 
ticularly,  I  think  it  was  in  the  year  1935,  that  I  ran  for 
the  Republican  Executive  Committeeman  for  the  Seven¬ 
teenth  Congressional  District,  and  at  that  time  there  was 
only  one  paper  in  the  town,  and  if  I  didn’t  get  quoted  beau¬ 
tifully  and  taken  up  and  down  the  street;  it  was  nobody’s 
business. 

I  went  to  Don  Lindsay.  Don  Lindsay  at  that  time  was 
the  manager  of  the  paper. 

I  said, 1  ‘I  would  like  to  have  you  quote  the  facts,  and  if 
you  can’t  quote  the  facts,  don’t  sling  mud.”  i 

A  few  nights  later  in  the  Leland  Hotel  I  met  Don,  and  he 
was  a  fairly  good  friend  of  mine,  and  he  said,  “Well,  you 
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are  squarer  than  the  others,  but  you  still  won’t  be  able  to 
get  into  20,000  homes  every  day.  That  is  our  circulation, 
and  you  might  as  well  accept  it”  There  was  nothing  I 
could  do. 

So,  the  radio  station  came  into  town.  Of  course,  I  was 
a  booster  for  the  station.  Whether  I  worked  for  the  orig¬ 
inal  licenes  or  not  I  don’t  know,  but  I  rather  think  I  did, 
and,  of  course,  it  was  very  shortly  after  than  I  began  to 
operate  as  one  of  the  first  advertisers,  and  I  run  my  own 
15-minute  news  program,  and  from  then  on  I  had  very  nice 
treatment  from  the  Mansfield  News. 

I  had  no  complaint,  and  I  said,  I  told  Don  Lindsay 
884  one  night — and  I  repeat  it  here  this  afternoon — that 
they  may  get  a  circulation  of  20,000  every  afternoon, 
but  I  think  I  reach  50,000  every  day,  and  I  am  taking  a 
chance  on  putting  my  facts  on  the  board,  and  that’s  the 
reason  I’m  on  the  air.  And  consequently,  I  don’t  have  any 
trouble  with  them. 

I  have  a  little  contract  with  them  now,  but  that  doesn’t 
amount  to  anything.  I  run  an  ad  now  and  then. 

But,  frankly,  gentlemen,  I  want  to  say  to  you  I  have 
been  in  business  for  35  years  in  Mansfield,  and  you  cer¬ 
tainly  don’t  want  to  let  Mr.  Horvitz  corner  the  advertising 
business  for  the  community. 

The  Presiding  Officer:  Did  you  at  any  time  have  any  con¬ 
versation  with  any  representative  of  the  newspaper  com¬ 
plaining  about  your  radio  advertising? 

The  Witness:  Oh,  yes,  they  complained  about  it,  but  I 
wasn’t  enough  of  a  customer  of  theirs  at  any  time  after 
Mr.  Horvitz  bought  the  paper  to  make  any  difference.  In 
fact,  I  just  had  a  little,  what  we  call,  a  half-baked  contract. 
By  Mr.  Koteen: 

Q.  Actually,  then,  Mr.  Gardner,  your  protest  as  pertain¬ 
ing  to  this  application  does  not  pertain  particularly  to  the 
question  of  contracts  with  the  radio  and  the  newspaper  for 
advertising  purposes;  is  that  correct?  A.  Would  you  please 
restate  that? 
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Q.  I  said,  your  protests  which  yon  are  making  at 

885  this  time  do  not  pertain  particularly  to  contract,  ad¬ 
vertising  contracts,  as  between  the  radio  and  the 

newspaper?  A.  Oh,  no,  sir;  no,  sir. 

The  Presiding  Officer:  Your  complaint  mainly  is  to  the 
manner  in  which  news  has  been  presented  in  the  newspaper 
and  the  failure  to  present  their  views  from  an  impartial 
position? 

The  Witness:  No;  realizing  the  vicious  battle  that  went 
on  here  when  we  had  the  Mansfield  News  and  the  Mansfield 
Journal,  I  don’t  believe  Mansfield  should  be  subjected  to 
another  episode  of  such  a  thing. 

By  Mr.  Koteen: 

Q.  You  mean,  you  feel  a  similar  episode  would  take  place 
between  the  two  radio  stations? 

Is  that  what  you  are  driving  at?  A.  You  would  probably 
run  into  the  same  battle  if  you  had  the  two  stations  oper¬ 
ating. 

Mr.  Koteen :  That  is  a  matter  of  conjecture. 

The  Presiding  Officer:  Could  you  give  us  some  facts  as 
to  the  nature  of  this  battle,  as  far  as  you  personally  know 
about  it? 

The  Witness:  Well,  as  far  as  I  said,  personally,  no;  it 
was  just  probably  a  battle  of  the  giants  for  control  i 
The  Presiding  Officer:  Was  there  any  action  in  which 
you  were  involved  or  any  attempt  to  pressure  you  by  any¬ 
body  to  put  your  advertising  in  another  paper? 

886  The  Witness :  No ;  no,  I  was  definitely  on  the  other 
side  of  the  fence  with  Mr.  Hoiles.  I  didn’t  advertise 

i 

in  the  Journal  as  long  as  the  Mansfield  News  was 
operating. 

The  Presiding  Officer :  Do  you  know  of  any  facts  of  your 
own  personal  knowledge  in  connection  with  the  struggle, 
shall  we  say,  between  these  two  papers  which  would  be  of 
interest  to  the  Commission? 
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The  Witness :  I  don’t  know  of  any  personal  facts  except 
what  I  read  in  the  paper,  and  I  know  I  have  read  the  other 
fellow’s  account  of  these  gangsters. 

Mr.  Koteen:  Yon  have  made  that  statement? 

The  Witness:  That  is  right. 

The  Presiding  Officer:  Are  yon  implying  from  that  that 
there  was  danger  to  yonr  life  from  the  operators  of  the 
Mansfield  Journal? 

The  Witness :  Oh,  no,  I  am  just  saying,  I  don’t  know  who 
the  gangsters  were.  I  don’t  know  who  is  taking  credit 
for  that. 

The  Presiding  Officer:  Are  there  any  further  questions? 


891  John  M.  O’Hara,  a  witness  on  behalf  of  himself, 
having  been  duly  sworn,  testified  as  follows : 

Direct  Examination 

By  The  Presiding  Officer: 

Q.  Will  you  give  the  reporter  your  full  name,  your 

892  address,  and  your  business  or  occupation?  A.  John 
M.  O’Hara;  141  West  Second  Street 

Q.  Mansfield?  A.  Mansfield.  And  I  am  Vice-President 
and  General  Manager  of  WMAN. 

By  Mr.  Koteen: 

Q.  Mr.  O’Hara,  will  you  give  me  a  short  resume  of  your 
employment  in  the  City  of  Mansfield?  A.  Well,  I  came  to 
Mansfield  approximately  13  years  ago  on  August  7th,  1933, 
when  I  was  employed  by  the  Mansfield  News- Journal,  and 
I  was  employed  as  advertising  manager;  and  I  left  about 
April  6th  or  7th,  I  believe,  in  1943. 

Q.  After  being  employed  how  long,  approximately?  A. 
Approximately  nine  and  a  half  years. 

From  there  I  left,  and  I  went  to  Warren,  Ohio,  as  Gen¬ 
eral  Manager  of  Radio  Station  WRRN  in  Warren,  Ohio. 
I  was  there  until  January  the  7th,  1944. 


i 


289 

When  I  came  to  Mansfield,  I  became  Vice-President  and 
General  Manager  of  this  Station,  WMAN. 

Q.  Now,  as  far  as  the  testimony  which  you  are  about  to 
give  in  this  hearing,  are  you  testifying  as  Manager  of 
Radio  Station  WMAN  or  as  a  past  employee  of  Mansfield 
News- Journal?  A.  Well,  the  first  part  of  my  testimony,  I 
think,  could  be  as  a  citizen  of  this  community;  the  latter 
part  probably  could  be  as  General  Manager  of  the 
station. 

893  Q.  I  think  it  would  be  best,  if  you  are  to  testify,  at 

least  at  first  to  have  you  testify  without  question¬ 
ing,  as  pertaining  to  the  advertising  policy  of  the  Mansfield 
News- Journal,  in  so  far  as  any  opposition  which  they  may 
have  had  to  advertising  over  the  radio  station,  if  any,  is 
concerned.  A  Well,  now,  I  was  employed  by  the  Mansfield 
News- Journal,  and  there  was  discussion  of  a  radio  station 
being  granted  a  license  here  in  Mansfield.  At  that  time 
there  was  quite  a  bit  of  discussion  on  how  the  Mansfield 
News- Journal  could  prevent  the  radio  station  from  re¬ 
ceiving  a  license.  i 

Q.  Discussions  among  whom?  A.  By  Mr.  Graham  and 
Mr.  Horvitz;  myself;  Mr.  Lindsay;  and  a  few  other  exec¬ 
utives  down  there. 

Q.  All  right,  sir.  What  was  the  substance  of  those  dis¬ 
cussions?  A.  At  that  time  the  procedure  that  they  pro¬ 
ceeded  to  follow  was  that  Mr.  Graham  would  proceed  to 
contact  as  many  merchants  as  he  possibly  could  in  the  City 
of  Mansfield  to  get  them  to  write  a  letter  to  the  Commis¬ 
sion  asking  them  to  deny  a  radio  station  there. 

Q.  Were  any  orders  issued  to  you  in  that  connection?  A. 
No,  none.  j 

The  Presiding  Officer:  Did  these  conversations  state  the  * 
reason  why  the  request  would  be  made  to  the  Commission 
to  deny  the  station? 

894  The  Witness :  Repeat  that. 

The  Presiding  Officer :  During  these  conversations 


! 


290 


yon  had  with  other  executives  did  they  discuss  the  reason 
why  they  didn’t  want  the  station  here  in  Mansfield? 

The  Witness:  Well,  I  think  that  was  very  obvious  be¬ 
cause  due  to  the  fact— 

The  Presiding  Officer:  Just  a  moment  Did  they  discuss 
that? 

The  Witness :  Yes. 

The  Presiding  Officer:  What  was  said? 

The  Witness.:  Well,  there  was  so  much  money  being 
spent  in  the  City  of  Mansfield  and  vicinity  for  advertising. 
With  a  rado  station  in  here,  naturally  he  would  get  a  cer¬ 
tain  amount  of  advertising,  and  naturally  that  would  cut 
•  down  the  amount  of  revenue  that  would  come  in  to  the 
Mansfield  News -Journal. 

The  Persiding  Officer:  Did  they  state  that  that  was  the 
reason  for  seeking  to  prevent  the  granting  of  a  license  for 
a  station? 

The  Witness :  That  is  right. 

The  Presiding  Officer:  Will  you  proceed? 

Go  ahead. 

By  Mr.  Koteen: 

Q.  Is  there  anything  else  you  desire  to  say  in  that 
895  connection? 

What  did  you  say  your  position  was  with  the 
paper  at  that  time?  A.  I  was  classified  advertising  man¬ 
ager. 

Q.  Did  you  ever  have  any  discussion  with  any  of  the 
advertisers  in  that  connection?  A.  After  the  station  was 
granted  a  license? 

Q.  Yes.  A.  Yes,  many  times. 

Q.  Were  you  ever  called  upon  to  advise  any  of  the  adver¬ 
tisers  that  they  would  not  be  alolwed  to  continue  adver¬ 
tising  in  the  newspaper  if  they  advertised  over  the  radio 
station?  A.  Yes,  several  of  the  witnesses  that  appeared 
today,  I  had  to  tell  them  they  couldn’t  use  the  newspaper. 

Q.  Would  you  state  two  or  three  of  those  names?  A. 
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Well,  Mr.  Scouten,  and  I  also  was  getting  classified  adver¬ 
tising  from  Mr.  Ratner.  In  fact,  I  was  present  at  the  time  j 
Mr.  Ratner  talked  to  Mr.  Horvitz. 

Q.  Yon  heard,  then,  that  Mr.  Ratner  was  advised  he  i 
would  not  be  permitted  to  advertise  in  the  paper  if  he  con¬ 
tinued  advertising  on  the  radio  station?  A.  That’s  right, 
exactly. 

In  fact,  later  on,  after  I  was  offered  the  position  in  War¬ 
ren,  the  first  opportunity  I  had,  I  turned  it  down,  and  I 
so  advised  Mr.  Horvitz  at  that  time.  A  short  time 

896  after  that,  approximately  four  months  before  I  left  j 
the  organization,  I  suggested  to  Mr.  Horvitz  that  he  j 

buy  WMAN  if  possible.  Mr.  Horvitz  says  that  he  wasn’t  !, 
interested  in  it  because  “I  don’t  think  it  will  be  here  too 
long  anyway.” 

Q.  Did  he  go  into  any  further  details  as  to  why  he  didn’t  j 
think  it  would  be  here  very  long?  A.  Yes,  he  did.  He  said, 
without  the  resources  of  a  newspaper  and  as  long  as  they  j 
don’t  have  a  network,  they  definitely  cannot  survive. 

In  addition  to  that,  he  said,  “If  I  want  a  station,  some  • 
day  I  will  file,  and  if  we  have  a  station,  we  get  full-page 
ads  in  co-operation  with  the  newspaper.  We  own  both  of  j 
them.  j 

“How  long  do  you  think  they’ll  last?” 

Q.  Did  he  state  to  whom  he  was  referring  when  he  said 
that?  A.  WMAN. 

Q.  He  made  that  clear  to  youf  A.  Definitely. 

The  Presiding  Officer:  Before  we  go  further  I  would  like 
to  ask  you  a  few  questions : 

By  The  Presiding  Officer: 

Q.  After  this  original  conversation  in  which  you  state  I 
Mr.  Horvitz  gave  orders  to  solicit  letters  from  local  mer-  j 
chants  to  the  Commission  in  opopsition  to  the  application 
for  a  radio  station  here,  do  you  know  of  any  other  j 

897  efforts  that  were  made  by  the  management  of  the, 
newspaper  to  prevent  the  establishment  of  a  station  j 

here?  A.  No,  I  don’t  think  I  do  because,  in  fact,  I  talked  j 


to  Mr.  Graham  about  it,  and  he  said  he  had  the  retail  end 
of  it,  he  had  the  Retail  Chamber  of  Commerce  lined  np,  and 
I  says  to  Mr.  Horvitz,  “I  think  that  is  in  his  hands. ’ ’ 

Q.  You  have  no  personal  knowledge  of  any  other  actions 
thereafter?  A.  No. 

By  Mr.  Koteen: 

Q.  Now,  in  your  capacity  as  an  official  of  the  broadcasting 
station,  WMAN,  Mansfield,  did  the  station  lose  any  adver¬ 
tisers  as  a  result  of  that  opposition?  A.  A  great  many  of 
them.  ' 

Q.  Have  you  been  specifically  advised  that  the  adver¬ 
tising  policy  of  the  Mansfield  News-Journal  has  been  the 
cause  of  their  refusal  to  further  advertise  on  the  radio 
station?  A.  Yes,  sir.  In  fact,  for  the  first  five  years  WMAN 
was  in  operation,  due  to  his  tactics,  they  showed  a  profit 
and  loss  statement,  they  showed  a  loss  every  year.  That 
should  be  “four”  instead  of  “five.” 

There  is  one  thing  I  would  like  to  ask;  could  I  ask  about 
this  Exhibit  6?  I  think  at  the  time  it  was  brought  up  they 
wanted  me  to  testify  on  it,  but  I  think  it  was  correct 

The  Presiding  Officer :  If  you  want  to  examine  Ex- 
898  hibit  6,  you  may  do  so. 

The  Witness :  I  am  not  sure  of  this,  but  I  think  a 
question  that  was  asked  on  a  point  that  was  tried  to  be 
proved  was  that  both  of  the  accounts  listed  here  are  using 
both  radio  and  newspapers. 

That  is  true  except  in  a  few  isolated  cases  here  of  indi¬ 
viduals  who  have  gone  off  the  radio  since  that  time.  This 
is  due  to  the  fact  that  it  is  also  mentioned — I  don’t  know 
whether  it  got  into  the  record  or  not — about  another  news¬ 
paper  company  which  I  was  supposed  to  be  instrumental 
in  helping  bring  in  here. 

It  happens  that  this  individual  is  Mr.  Lamb  of  Toledo, 
who  has  contacted  me,  and  a  Mr.  Harry  Tooill.  Now,  they 
came  to  my  office,  and  they  said  they  were  anxious,  very 
anxious  to  start  a  newspaper  in  Mansfield.  They  said, 


“We  understand  and  we  know  there  is  a  lot  of  difficulty  be¬ 
tween  the  newspaper  and  the  radio.” 

I  didn’t  inform  them  that  we  had  had  any  difficulties  our-  ; 
selves,  but,  in  fact,  we  spent  three  or  four  hundred  dollars  \ 
in  advertising,  advertising  our  programs,  if  they  would 
accept  our  advertising,  and  we  would  never  turn  over  an  j 
advertising  account  that  has  been  used  in  the  paper,  and  | 
an  account  we  sold  exclusively  started  from  the  paper,  j 
We  still  continued  to  use  it  as  long  as  we  possibly  could. 

Well,  he  wanted  to  know  if  he  could  buy  time  on 

899  the  station  if  he  came  in. 

I  said,  “We  will  sell  time  to  anyone  as  long  as  it 
is  good  legitimate  advertising.” 

As  far  as  we  were  concerned,  it  was  all  right,  because 
Mr.  Lamb — I  think  it  is  on  record  that  he  has  an  applica¬ 
tion  for  an  FM  radio  station— 

The  Presiding  Officer:  Would  you  more  closely  identify 
Mr.  Lamb?  Do  you  know  what  his  full  name  is? 

The  Witness:  It  is  Edward  Lamb.  He  is  an  attorney, 
and  his  offices,  I  believe,  are  in  the  Edison  Building  in 
Toledo,  Ohio.  j 

The  Presiding  Officer :  Thank  you.  | 

The  Witness :  And  at  the  present  time  he  just  opened  up 
a  radio  station  in  Toledo,  and  I  think  it  is  WTOP. 

Mr.  Harry:  WTOP? 

Mr.  Koteen:  It  couldn’t  be  WTOP. 

The  Witness :  Well,  that  is  close  anyway. 

By  Mr.  Koteen  : 

Q.  Have  you  ever  attempted  to  advertise  in  the  local 
newspaper?  A.  Yes.  : 

Q.  When  I  say  “You,”  I  mean  as  an  official  of  the  radio! 
station.  A.  Yes,  I  have. 

Q.  You  have  actually  tried  to  get  advertising  in 

900  the  local  paper?  A.  Yes,  I  have. 

Sometime  ago  during  the  last  drive  on  War 
Bonds,  the  War  Bond  Drive,  we  were  making  U.  S.  Treas- 
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ury  release  transcriptions  on  war  bonds.  I  talked  to  Mr. 
O’Dell, — Mr.  O’Dell  of  the  O’Dell  Advertising  Agency 
located  in  the  Farmers  Savings  and  Trust  Bank  over 
here — and  told  him  I  wanted  to  place  advertising  in  the 
Mansfield  News  Journal,  the  Ashland  paper,  and  I  believe 
there  was  a  Shelby  paper.  I  told  him  I  would  like  to  use 
the  same  copy  in  all  papers. 

I  said,  “I  doubt  very  much,  though,  whether  the  local 
paper  will  take  it,  but  try  it.” 

•  The  Presiding  Officer:  This  copy  related  to  your  War 
Bond  Drive? 

The  Witness :  I  think  the  copy  read  something  like  this : 

Be  sure  to  tune  in  at  such  and  such  a  time  for  the  U.  S. 
Treasury  Salute. 

We  went  on  to  say  why  the  United  States  Government 
during  time  of  war  needed  this  money,  and  that  they  should 
hold  their  bonds,  not  sell  them,  buy  as  many  more  as  they 
possibly  could,  and  that  it  was  released  by  the  U.  S.  Treas¬ 
ury  Department. 

And  we  had  down  at  the  bottom,  tune  in  at  WMAN  at 
such  and  such  a  time. 

And  I  received  a  letter  from  Mr.  O’Dell  informing  me 
that  the  advertisements  had  been  placed  in  the  two 
901  other  papers,  but  Mr.  Them,  the  advertising  man  we 
talked  to  at  the  time,  said,  “I  am  sorry;  it  just  isn’t 
the  policy  to  take  anything  like  that,  regardless  of  what 
it  is.” 

By  Mr.  Koteen: 

Q.  This  was  separate  and  apart  from  the  regular  pro¬ 
gram  logs  which  are  ordinarily  run?  A.  Yes,  it  wasn’t  a 
log;  it  was  just  one  program.  It  was  sent  to  us  by  the 
United  States  Treasury  Department. 
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905  Cross  Examination 

i 

By  Mr.  Harry: 


Q.  Yon  have  been  in  the  court  room  all  day,  haven’t  yon, 
Mr.  O’Hara?  A.  That  is  right. 

Q.  Yon  heard  Mr.  Horvitz  testify  this  morning  that  the 
reason  for  his  attitude  was  because  he  didn’t  consider  Sta¬ 
tion  WMAN  legitimate;  yon  heard  that?  A.  That’s  right, 
I  did.  ; 

906  Q.  Can  yon  testify  from  your  own  knowledge 
whether  his  attitude  prior  to  the  time  of  the  hear¬ 
ings  on  Mr.  Rubin’s  application  to  the  Commission  to 
take  control  of  Richland,  Inc.,  was  the  same  as  it  was  after 
that  time?  A.  No,  I  don’t  think  Mr.  Rubin  particularly— 
in  fact,  he  thought  the  radio  station  was  a  nuisance;  he 
didn’t  think  it  would  be  here  long. 

The  Presiding  Officer:  Who  is  “he”?  Mr.  Morvitz? 

The  Witness:  Yes. 

A.  (Continuing)  He  didn’t  think  the  station  would  exist 
very  long,  and  I  think  it  has  only  been  in  the  last — in  fact, 
I  don’t  think  Mr.  Horvitz  up  until  probably  three  years  ago 
was  very  much  sold  on  radio,  from  my  experience  with 
him. 

i 

By  Mr.  Harry: 

i 

Q.  I  think  you  got  the  wrong  impression  from  my  ques¬ 
tion.  You  sent  a  copy  of  a  letter  to  the  Commission,  did 
you  not?  A.  That  is  right 

Q.  In  that  letter  did  you  make  this  statement: 

“At  the  time  of  my  employment  with  the  Mansfield  News 
it  was  and  still  is  the  policy  of  the  owner  of  this  paper  to 
instruct  and  insist  on  all  its  executive  to  carry  out  orders 
issued  by  Mr.  Horvitz  that  no  news  or  publicity  be  given  to 
the  local  radio  station. 

“This  was  true  of  the  previous  radio  station  and  its 
owners,  Mr.  Kessel  and  Mr.  Satterlee,  who  owned 

907  the  station  in  1939,  and  still  holds  true  today.” 
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Is  that  a  correct  statement?  A.  That’s  correct. 

I  think  Mr.  Horvitz  stated  that  in  his  testimony,  didn’t 
he? 

Q.  Don’t  ask  me. 

If  that  statement  is  true  and  Mr.  Horvitz  didn’t  find  out 
any  of  the  facts  to  which  he  testified  this  morning  as  being 
the  basis  for  his  opposition  or  his  objection  until  after  Mr. 
Rubin  applied  for  permission  to  take  control,  then,  how  do 
you  explain  that?  A.  Well — 

The  Presiding  Officer:  I  don’t  know  whether  it  is  proper 
to  call  upon  this  witness  to  explain  any  contradictions  in 
the  testimony  of  Mr.  Horvitz.  I  think  you  will  have  an 
opportunity  on  cross  examination  of  Mr.  Horvitz  to  bring 
that  out. 

Mr.  Harry:  Well,  if  he  knows  the  answer,  if  he  of  his 
own  knowledge  knows  the  answer,  is  that  all  right? 

The  Presiding  Officer:  All  right. 

Off  the  record. 

(Discussion  had  off  the  record.) 

The  Presiding  Officer :  On  the  record. 

Mr.  Harry :  Mr.  Reporter,  will  you  read  the  last 
question? 

(The  last  question  was  read  by  the  reporter.) 

908  Mr.  Koteen :  What  statement  are  we  talking 
about? 

Mr.  Harry:  The  statement  I  just  read  previous  to  that, 
the  statement  from  the  letter.  A.  I  don’t  think  Mr.  Hor¬ 
vitz  is  realy  interested  in  who  owns  the  station.  The  only 
thing  was  whether  it  was  Mr.  Rubin  or  Mr.  Satterlee  or 
Mr.  Kessel.  I  think  he  was  only  interested  in  the  station 
not  being  under  his  control. 

Br.  Mr.  Harry: 

Q.  Please  don’t  state  what  you  think. 

State  whether  or  not  his  instructions  were  the  same  in 


both  instances.  A.  They  were  the  same  under  the  owner¬ 
ship  of  the  first  owners,  and  the  ownership  of  the  second. 


926  Isadore  Horvitz,  a  witness  on  behalf  of  the  Appli¬ 
cant,  Mansfield  Journal  Company,  having  been  duly 
sworn,  testified  as  follows.: 


993  By  Mr.  Harry: 

Q.  Will  the  Mansfield  Journal  print  the  logs  of  the ' 
proposed  station?  A.  Yes.  i 

Q.  Will  the  Mansfield  Journal  print  the  log  of  Station 
WMAN?  That  is,  if  the  proposed  station  is  granted?  A. 
I  don’t  think  we  will,  if  it  is  under  the  present  setup. 

Q.  If  you  later  determine  that  the  station  WMAN  has 
received  a  regular  renewal  of  its  license  without  qualifi¬ 
cation,  will  you  then  print  the  log  of  WMAN  ?  A.  That  we 
will  have  to  determine  at  that  time. 

Q.  Do  you  consider  it  a  public  service  to  print  the  log  of 
the  proposed  station  in  the  newspaper?  A.  I  think  it  is 
advertising  for  the  station,  and  a  public  service  to  the 
readers  of  the  newspaper. 

994  Q.  That  is  what  I  mean,  to  the  readers  of  the 
newspaper. 

Do  you  think  it  is  not  a  public  service  not  to  print  the 
log  of  WMAN?  A.  I  don’t  think  it  is  a  public  service. 

The  Presiding  Officer:  Just  one  further  question. 

By  The  Presiding  Officer: 

Q.  If  any  advertiser  listed  on  any  of  your  exhibits  of 
potential  advertisers  carries  a  program  on  the  station, 
would  you  also  carry  his  advertising  in  your  newspaper? 
A.  If  he  desires  to  advertise  in  the  newspaper. 

Q.  If  one  of  the  potential  advertisers  listed  declines  to 
ca^ry  radio  programs  on  the  station,  would  you  carry  his 
advertising  in  the  newspaper?  A.  Most  certainly. 
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995  S.  A.  Horvitz,  a  witness  on  behalf  of  the  Applicant, 

Mansfield  Journal  Company,  in  rebuttal,  having  been 

previously  sworn,  resumed  the  stand  and  testified  further 
as  follows: 

Re-direct  Examination 
By  Mr.  Thomson: 

Q.  Did  you  hear  the  testimony  given  here  by  Mr.  Carl 
Kindt  concerning  certain  advertisers  in  the  Mansfield 
community?  A.  Yes. 

Q.  Now,  there  was  an  advertiser  mentioned  by  Mr. 

996  Kindt  as  the  Ideal  Bakery.  A.  Yes,  sir. 

Q.  Will  you  tell  us  the  circumstances  and  adver¬ 
tising  made  concerning  this  advertiser?  A.  Ideal  Bakery 
has  been  an  advertiser  in  the  Mansfield  News  Journal  for 
some  time.  Practically  during  the  entire  life  of  their 
account  with  our  paper,  we  had  trouble  with  them  on 
account  of  their  credit,  non-payment  of  bills.  We  were 
very  lenient  with  them.  We  had  many  promises  made  for 
payment,  and  they  were  broken.  Finally,  we  told  them  that 
they  would  just  have  to  pay  their  bills,  otherwise  we  would 
have  to  discontinue  their  credit.  They  did  not  pay  their 
bill.  Their  contract  expired,  and  they  still  owed  this  last, 
quite  a  large  sum  of  money.  The  exact  figures  I  haven’t 
got  here.  I  knew  all  about  this  deal. 

The  Presiding  Officer:  Can  you  tell  us  approximately 
what  they  owed  you  at  that  time? 

The  Witness:  A  matter  of  a  few  hundred  dollars  was 
involved  in  their  account. 

By  Mr.  Thomson: 

Q.  Do  they  advertise  in  the  Mansfield  Journal  today?  A. 
No,  they  do  not  In  fact,  as  I  understand  it,  the  Ideal 
Bakery,  the  original  Ideal  Bakery,  is  not  in  business.  After 
they  left  the  paper  on  account  of  credit — 

The  Presiding  Officer.:  Did  they  leave  because  you 

997  asked  them  to  leave? 
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could  see  me.  I  told  him  I  was  going  to  be  in  Mansfield 
within  the  next  few  days  and  would  be  glad  to  see  him 
there.  He  said  it  was  very  important  that  he  see  me  in 
Cleveland,  and  wanted  to  come  in — I  can’t  remember  ex¬ 
actly,  it  was  either  that  day  or  the  next  day — and  I  made 
an  appointment  with  him. 

When  he  came  to  the  office  he  had  a  financial  statement. 
He  had  a  lot  of  letters  from  his  creditors,  and  in  the  letters 
the  creditors  were  threatening  to  throw  him  into  bank¬ 
ruptcy  unless  he  paid  his  accounts  with  them. 

He  showed  me  his  financial  statement.  I  went  over  it 
with  him  very  carefully,  and  I  told  him,  “Mr.  Batner,  you 
are  bankrupt  right  now.” 

And  he  said,  “I  realize  that,”  but  he  said,  “If  I 
999  can  stay  in  business,  I  think  I  can  pay  off  all  my 
debts.” 

We  discussed  his  situation  for  a  matter  of  about  an  hour 
or  an  hour  and  a  half,  that  is,  the  affairs  of  his  company. 
I  finally  made  this  suggestion  to  him : 

“You  are  bankrupt,”  I  said,  “your  creditors  have  seen 
your  statement,  and  for  that  reason  they  are  pressing  yon. 
My  only  suggestion  to  you  is  this,  that  we  will  go  along 
with  you,  carry  your  advertising,  and  I  suggest  further 
that  you  notify  your  creditors  what  I  am  telling  you,  and 
that  if  they  will  continue  to  extend  credit  to  you  without 
closing  down,  that  we  think  you  will  he  able  to  work  out.” 

He  said,  “Well,  can  I  tell  them  to  call  you?” 

I  said,  “Yes.  Tell  them  to  call  me,  and  I  will  tell  them 
exactly  what  you  are  telling  me.” 

I  did  have  numerous  calls  from  his  creditors.  I  said  that 
I  had  arranged  with  Mr.  Batner  to  carry  his  account,  and 
we  would  not  press  him;  we  would  continue  to  carry  his 
advertising,  if  they  would  let  him  alone.  And  I  myself 
asked  them  to  let  him  alone  and  not  force  him  into  bank¬ 
ruptcy. 

Very  shortly  thereafter  I  saw  Mr.  Batner  in  Mansfield.  It 
was  two  or  three  weeks  after  that,  and  he  told  me  I  had 


done  him  the  greatest  favor  in  the  world,  because  his  cred¬ 
itors  told  him,  “That  if  the  local  newspaper,  who  knows 
you  and  to  whom  you  are  indebted  for  so  much  money,  is 
willing  to  carry  your  account,  we  will  ride  along  with 
you.” 

1000  At  that  time  the  arrangement  I  made  is  that  we 
would  carry  advertising  for  him.  I  wanted  him  to 

pay  off  most  of  his  pressing  creditors,  and  then  when  he 
got  in  shape,  to  pay  his  current  bills  and  to  pay  something 
on  account  on  the  old  bills. 

Our  auditor,  and  who  is  also  the  credit  man,  Hugh  Mar¬ 
tin,  came  to  see  me  some  three  or  four  months  later  and 
said  that  Mr.  Ratner  had  not  paid  his  current  bills;  had 
paid  nothing  on  the  old  accounts. 

I  got  in  touch  with  Mr.  Ratner,  and  he  again  promised 
me  faithfully  that  he  would  pay  his  current  bills  and  make 
a  payment  of  at  least  $100  per  month  on  the  old  account. 

Again  in  a  matter  of  three  or  four  months  our  auditor, 
Mr.  Martin,  called  my  attention  to  the  fact  that  no  current 
bills  were  being  paid,  nor  was  any  payment  being  made  on 
the  old  account. 

Mr.  Koteen :  Mr.  Horvitz,  in  continuing  with  your  testi¬ 
mony,  will  you  avoid  quoting  Mr.  Ratner?  You  quoted 
Mr.  Ratner ’s  statements,  which  were  hearsay. 

The  Witness :  I  talked  to  Mr.  Ratner  myself.  The  con¬ 
versations  I  had  were  with  Mr.  Ratner,  who  is  the  owner  of 
the  business — Mr.  Morris  just  recently  succeeded  to  the 
ownership  of  that  business. 

I  again  got  hold  of  Mr.  Ratner,  and  he  again  promised 
me  faithfully  he  would  pay  his  current  bills  and  pay 

1001  even  more  than  $100  on  the  old  account. 

He  did  pay  some  money  on  the  old  account,  and 
the  account  was  reduced  to  about  five  or  six  thousand  dol¬ 
lars.  That  was  for  the  Rogers  Jewelry  and  May  Jewelry, 
which  he  owned,  and  which  we  carried  on  his  account  with 
a  letter  from  him  guaranteeing  the  payment  on  the  May 
Jewelry  Stores. 
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The  Presiding  Officer :  Did  you  say  that  up  until  the  time 
he  started  making  these  payments  he  had  run  up  bills  of 
about  $15,000? 

The  Witness :  He  had  run  up  bills  of  about  $15,000,  and 
then  he  started  paying. 

The  Presiding  Officer:  Until  he  reduced  it  to  about  five 
or  six  thousand  dollars? 

The  Witness.:  Yes. 

The  Presiding  Officer :  So  that  he  paid  about  ten 
thousand  dollars? 

The  Witness:  That’s  right.  He  then  for  a  long  time  made 
no  payments  on  the  old  account,  but  did  pay  bis  current 
bills. 

I  was  in  the  Mansfield  office  one  day  when  they  brought 
in  a  check  from  Mr.  Ratner  paying  his  current  month’s 
advertising,  but  taking  his  two  per  cent  discount  on  that 
check  for  the  current  month.  I  called  Mr.  Ratner  and  told 
him  that  I  wanted  to  see  him.  I  said  I  would  come  to  his 
store.  He  said  he  would  come  to  the  office. 

1002  I  told  Mr.  Ratner  that,  “.For  a  long  time  now  you 
have  not  been  paying  on  the  old  account.” 

He  said,  “You  can’t  tell  me  how  to  run  my  business.” 

And  he  was  on  the  radio  and  had  been  on  the  radio  for 
some  time. 

I  said,  “Are  you  paying  the  radio  their  bills  promptly?” 

He  said,  “Yes.” 

I  said,  “Why  should  we  continue  to  carry  you  when  you 
don’t  pay  us  what  you  owe  us,  and  when  you  do  pay  a  cur¬ 
rent  bill,  you  take  a  discount  on  it,  and  you  leave  the  old 
account,  which  has  been  in  existence  for  a  long  time,  and 
you  pay  nothing  on  that  account?” 

He  said,  “You  can  go  to  helL  You  are  not  going  to  tell 
me  how  to  run  my  business.” 

I  said,  “Mr.  Ratner,  don’t  get  excited,” — because  he  was 
not  a  well  man.  I  said,  “We  can  discuss  this  thing  prop¬ 
erly  without  getting  excited.” 
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He  said,  “You  can  go  to  helL”  He  said,  “Give  me  that' 
check  and  I  will  send  you  another  check  with  the  two  per! 
cent  discount,”  and  he  walked  out  of  the  office. 

We  did  get  another  check  for  the  current  month’s  bill; 
without  the  discount. 

At  that  time  a  letter  was  dictated  in  my  presence  on 
November  3,  1941 — 

By  Mr.  Thomson : 

i 

1003  Q.  I  wonder  if  you  would  refer  to  the  letter  of 
October  21?  A.  Oh,  yes,  that’s  right.  On  October  21 

a  letter  was  dictated  in  my  presence  to  Rogers  &  Company 
of  Mansfield,  attention  Mr.  Ratner,  reading  as  follows : 

“Gentlemen:  With  reference  to  your  advertising  con¬ 
tract  with  the  Mansfield  Journal  Company  covering  adver¬ 
tising — 

The  Presiding  Officer:  Just  a  moment,  I  don’t  think  it  is 
necessary  to  read  the  entire  letter  into  the  record. 

Mr  .Thomson:  This  letter  was  read  into  the  record  the 
other  day. 

The  Presiding  Officer :  If  you  will  tell  us  very  briefly  and 
in  as  few  words  as  possible  what  it  is  about,  we  will  get 
along  faster. 

The  Witness:  On  October  21,  1941,  a  letter  was  sent  to 
him  notifying  him  that  his  contract  was  cancelled  effective! 
30  days  from  the  date  of  this  letter,  because  he  was  in¬ 
debted  to  us  for  a  large  amount  of  money,  and  that  the 
account  was  long  overdue. 

In  our  contract  we  have  a  provision  that  permits  us  to 
cancel  a  contract  on  thirty  days’  notice,  although  where 
credit  is  involved,  we  can  cancel  a  contract  without  any 
notice.  But  we  gave  him  that  thirty  days’  notice. 

1004  By  Mr.  Thomson : 

Q.  Bo  you  recall,  Mr.  Horvitz,  Mr.  Morris  testifying  re¬ 
garding  the  cancellation  of  this  contract  and  the  statement 
that  the  contract  was  not  cancelled  for  credit  reasons?  A* 

i 

I 

i 


i 
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I  heard  his  statement.  It  was  absolutely  untrue.  And 
when  I  get  through  with  my  story,  you  will  see  that. 

Q.  Do  these  letters  set  forth  the  credit  reason  why  that 
contract  for  advertising  was  cancelled?  A.  Yes,  sir. 

Q.  And  were  these  letters  either  dictated  by  you  or  in 
your  presence,  and  do  you  acknowledge  them  by  the  signa¬ 
ture  of  the  Mansfield  Journal  as  your  act?  A.  Yes,  sir. 

We  heard  nothing  further  from  them — 

Mr.  Thomson:  Will  you  mark  this  as  Exhibit  No.  21, 
please? 

The  Presiding  Officer:  May  I  inquire  as  to  whether  you 
are  offering  this  Exhibit? 

Mr.  Thomson:  At  this  point  I  would  like  to  introduce 
these  two  letters,  which  have  been  marked  for  identifica¬ 
tion  as  Exhibit  21. 

Mr.  Harry:  I  think  I  am  forced  to  object,  because  there 
hasn’t  been  any  evidence  that  Rogers  &  Company  was  a 
legal  entity,  or  that  Mr.  Ratner  was  still  with  it  on  that 
date,  on  the  day  of  each  of  those  letters. 

1005  Mr.  Thomas:  The  purpose  for  which  the  letters 
are  introduced  is  based  upon  the  testimony  which 
this  Applicant  has  given  here,  and  also  on  the  testimony 
of  Mr.  Harry  Morris  regarding  this  transaction,  and  the 
statement  by  this  witness  that  these  letters  are  his  act  re¬ 
garding  the  credit  circumstances  of  the  cancellation  of  the 
contract  mentioned  in  the  direct  testimony  of  Mr.  Harry 
Morris. 

I  offer  the  exhibit  for  this  purpose. 

The  Presiding  Officer :  As  I  recall  the  testimony  of  Mr. 
Morris,  he  acknowledged  receipt  of  both  of  these  letters,  or 
at  least  having  seen  them  after  they  had  been  received  at 
Rogers  &  Company,  and  with  these  circumstances  I  feel  the 
letters  are  admissible  and  they  will  be  received. 


(The  document  above  referred  to  was  marked  Exhibit 
No.  21  for  identification  and  received  in  evidence.) 

Mr.  Koteen:  Did  I  understand  you  to  say  that  the  let¬ 
ters  were  written  under  your  direction? 
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The  Witness :  They  were  dictated  and  signed  in  my  pres¬ 
ence,  and  were  mailed  by  registered  mail. 

Mr.  Koteen :  No  objection. 

By  Mr.  Thomson: 

•  m  i 

Q.  Do  yon  wish  to  continue  further  in  your  explanation 
of  the  circumstances  of  this  particular  account? 

1006  A.  Yes,  sir. 

Q.  Go  right  ahead.  A.  We  received  no  acknowledg¬ 
ment  or  payment  after  our  letter  of  October  21.  So,  On 
November  3  we  wrote  them  the  other  letter  notifying  them 
that  unless  the  account  was  paid  within  ten  days,  suit  would 
be  instituted. 

Suit  was  instituted  and  the  account  was  for  $5,098.29, 
plus  interest  After  the  suit  was  instituted,  his  attorneys 
got  in  touch  with  our  attorneys  and  arranged  for  a  settle¬ 
ment,  and  the  settlement  was  the  payment  of  the  full  ac¬ 
count  plus  the  interest  due  on  the  account.  It  is  a  matter  of 
record,  of  court  record,  in  Richland  County,  and  the  amount 
of  the  suit  and  the  settlement  are  shown  therein,  and  we  re¬ 
ceived  our  check  after  paying  our  attorneys  fees,  and  that 
was  the  end  of  that  transaction. 

Mr.  Morris  came  to  see  me  some  time  ago,  quite  a  while 
ago,  and  wanted  to  know  about  advertising  in  the  paper.  I 

I  said,  “Until  you  can  convince  us  that  we  are  going  to 
have  no  more  trouble  with  your  store  in  the  way  of  payment 
of  accounts,  we  will  not  carry  your  advertising.” 

And  he  has  never  been  back.  We  have  never  been  in  to 
see  him,  and  we  haven’t  carried  his  advertising. 

The  Presiding  Officer:  How  long  ago  was  this  last  con¬ 
versation? 

The  Witness :  I  would  say  the  last  conversation 

1007  was  somewhat  over  a  year  ago,  maybe  15  months 
ago.  I  think  it  was  in  the  summer,  in  the  spring  or 

early  summer  of  last  year. 

The  Presiding  Officer :  Was  it  during  the  period  in  which 
Mr.  Morris  was  the  owner  of  the  store,  or  was  he  still  em¬ 
ployed  by  Mr.  Ratner? 
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The  'Witness:  At  that  time,  I  understand  Mr.  Ratner 
was  still  the  owner  of  the  store. 

The  Presiding  Officer:  Since  Mr.  Morris  has  acquired 
the  ownership  of  the  store,  has  he  been  in  to  speak  to  you? 

The  Witness :  No,  sir. 

The  Presiding  Officer:  Do  you  know  whether  he  has 
spoken  to  any  members  of  your  staff  in  regard  to  carrying 
advertising? 

The  Witness:  I  haven’t  heard  of  him  speaking  to  any 
member  of  our  staff  about  advertising. 

The  Presiding  Officer:  Continue. 

The  Witness :  That  is  the  story  with  reference  to  Rogers 
Jewelry  account. 

By  Mr.  Thomson: 

Q.  Now,  with  reference  to  the  advertiser  mentioned  by 
Mr.  Kindt,  Kline  Furs,  will  you  tell  us  about  that?  A.  That 
was  an  account  that  we  had  considerable  trouble  with  their 
credit,  and  we  lived  up  to  the  contract  we  had  with  them. 

After  their  contract  expired,  we  told  them  that  we 
1008  would  not  carry  their  account  any  further. 

About  two  years  ago  I  was  in  a  restaurant  in  Mans¬ 
field  in  the  evening.  Mr.  Kline  came  in.  Mr.  Graham  was 
with  me  and  introduced  me  to  Mr.  Kline.  He  wanted  to 
know  why  he  couldn’t  advertise  in  the  paper. 

I  said,  “As  far  as  we  are  concerned,  we  would  like  to 
have  your  advertising.”  I  said,  “What  about  the  account 
that  you  owed  us  and  we  had  all  that  trouble  with  you,  and 
we  had  to  threaten  to  sue  you  unless  you  paid  for  it?”  I 
said,  “When  you  can  make  arrangements  for  the  proper 
credit,  you  can  come  back  into  the  paper  at  any  time.” 

And  that  is  the  extent  of  the  Kline  Company  matter. 

Q.  You  believe  that  the  reason  he  isn’t  advertising,  or 
hasn’t  asked  to  advertise  is  because  of  credit  differences? 
A.  I  know  that,  because  he  has  never  been  back  since. 

Mr.  Harry :  I  object  to  the  form  of  the  question. 

The  Presiding  Officer:  Objection  sustained.  Will  you 
reframe  the  question,  please? 
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By  Mr.  Mr.  Thomson: 

Q.  You  had  credit  differences  with  Kline  as  an  advertiser, 
did  you  not?  A.  Yes,  sir.  I  might  say  right  there  that  we 
lived  up  to  our  contract  right  to  the  date.  In  all  of  our  ex¬ 
periences  in  Mansfield  and  in  Lorain,  notwithstanding  the 
fact  that  there  is  a  thirty  day  cancellation  clause  m 

1009  our  contract,  that  we  have  never  cancelled  one  con¬ 
tract,  with  the  exception  of  the  Rogers  Jewelry  ac¬ 
count. 

The  Presiding  Officer:  May  I  inquire,  does  Mr.  Kline 
owe  you  any  money  at  present? 

The  Witness :  No,  sir.  He  finally  paid  it. 

The  Presiding  Officer:  When  was  this  paid? 

The  Witness:  I  saw  him  about  two  years  ago,  and  I 
think  either  shortly  before  that  or  shortly  thereafter  the 
account  was  paid,  because  I  told  him  at  that  time  that  if 
he  could  establish  the  proper  credit,  we  would  be  glad  tq 
carry  his  account. 

By  Mr.  Thomson: 

i 

Q.  Now,  do  you  recall  the  testimony  given  by  Mr.  M.  Vale 
Scouten?  Is  he  associated  with  the  Quality  Furniture  Com¬ 
pany?  A.  Yes,  sir. 

Q.  That  is  the  same  quality  Furniture  Company  men¬ 
tioned  by  Mr.  Kindt?  A.  Yes,  sir,  and  he  testified,  too. 

Q.  What  are  the  circumstances  of  that  account?  A.  Some 
years  ago,  in  discussing  the  accounts  in  the  advertising  der 
partment  in  the  office,  I  was  told  that  we  were  having 
trouble  with  Mr.  Scouten  of  the  Quality  Furniture  Com¬ 
pany. 

I  asked  them  what  the  trouble  was.  They  told  me 

1010  that  every  solicitor  that  we  sent  there,  he  didn’t  likeL 
He  didn’t  like  his  position,  that  is,  the  location  of  his 

ads  in  the  paper;  he  didn’t  like  the  makeup.  In  fact,  he 
didn’t  like  the  paper. 

I  said,  “Put  some  other  solicitor  on  the  account.” 
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Another  solicitor  was  put  on  the  account.  Sometime 
thereafter  when  I  got  to  Mansfield,  I  found  a  telephone  call 
there  that  Mr.  Scouten  would  like  to  see  me. 

I  went  over  to  his  store.  I  spent  about  an  hour  or  an 
hour  and  a  half  with  him.  He  told  me  everything  that  was 
wrong  with  the  Mansfield  News  Journal  and  its  organiza¬ 
tion;  that  we  didn’t  have  a  decent  man  in  the  advertising 
department. 

He  got  rather  abusive  about  some  of  the  fellows.  I  tried 
to  calm  him  down  and  asked  him  what  we  could  do  to  sat¬ 
isfy  him. 

He  said  that  we  better  get  some  new  solicitors  that  knew 
how  to  handle  his  account  and  other  people’s  in  Mansfield. 

I  finally  said  to  him,  ‘‘Will  it  be  all  right  with  you  if  I 
try  the  advertising  manager  and  get  him  to  handle  your 
account?” 

i  __ 

He  said,  “Send  him  around,  but  he  can’t  be  much  good 
either.” 

I  got  hold  of  Howard  Chemoff,  who  at  that  time  was  ad¬ 
vertising  manager.  I  told  him  about  my  conversa- 
1011  sation  with  Mr.  Scouten,  and  I  said,  “Howard,  I 
want  you  to  personally  handle  that  account  and  see  if 
you  can’t  satisfy  him.” 

He  said,  “I  will  try,  but  nobody  in  the  world  is  going  to 
satisfy  that  man,  because  he  doesn’t  like  the  paper  or  any¬ 
body  connected  with  the  paper.” 

I  said,  “See  if  you  can  take  care  of  him,  Howard,  and 
handle  the  account  for  a  while.”  Howard  handled  the  ac¬ 
count  for  a  while,  and  I  got  another  call  from  Mr.  Scouten 
that  he  wanted  to  see  me. 

I  went  up  there,  and  he  told  me  that  Howard  Chernoff, 
the  advertising  manager,  was  worse  than  the  solicitor  we 
sent  to  him,  and  that  the  paper  was  no  good  in  any  way, 
shape  or  form,  and  we  were  getting  out  a  poor  newspaper. 
He  didn’t  like  our  editorial  policy  or  anything  about  the 
newspaper. 

I  told  him  we  were  sorry  for  that,  we  were  trying  to  please 
him,  but  it  looked  like  we  couldn’t  please  him  in  any3  event 
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He  said,  “It  looks  like  you  never  will  be  able  to  please; 
me.” 

.  Sometime  after  that,  after  this  incident,  the  advertis-  j 
ing  manager  came  to  me  and  said  that  Mr.  Scouten  said  he; 
was  going  on  the  radio.  I  said,  “Let  him  go  on  the  radio; 
and  let  him  stay  on  the  radio,  as  far  as  I  am  concerned.”; 

He  said,  “He  wants  to  continue  to  advertise  in  the| 

1012  paper  and  try  out  the  radio.” 

I  said,  “As  far  as  I  am  concerned,  if  he  wants  to 
give  the  radio  a  fair  trial,  to  go  on  the  radio  and  see  if  he 
can  get  the  results  from  the  radio.  If  after  he  tries  out 
the  radio  and  can’t  get  any  results,  I  will  be  glad  to  give  him 
a  new  contract  when  that  contract  expires.” 

That  message  was  delivered,  because  he  testified  to  that,  i 
From  that  date  to  this,  I  have  never  heard  where  Mr. 
Scouten  wanted  to  get  back  in  the  paper,  that  he  has  adver¬ 
tised,  or  asked  for  a  contract. 

It  wasn’t  a  case  of  credit  with  Scouten.  They  paid  their 
bills  promptly.  i 

Q.  Now,  with  reference  to  the  discussion  of  advertising 
in  the  newspaper,  as  testified  to  by  Mr.  R.  V.  Morgan,  will 
you  tell  us  about  thatf  A.  Mr.  Morgan  has  advertised  in¬ 
termittently  in  the  News  Journal,  and  has  been  on  the  radio 
and  is  on  the  radio.  He  testified  that  when  he  had  run  his 
advertising  he  was  charged  an  open  rate  of  $1.50,  whereas 
when  he  had  a  contract,  his  contract  rate  was  73  cents. 

Now,  if  you  will  give  me  the  exhibit  we  introduced  here 
showing  our  rate  cards,  I  would  like  to  refer  to  that  for  a 
minute.  (The  document  referred  to  was  handed  to  the  wit¬ 
ness.)  j 

1013  The  rate  card  that  was  in  effect  from  January  1, 

1942,  to  June  1, 1946,  Exhibit  No.  5,  under  the  head¬ 
ing  of  “Former  Rate  Cards,”  that  rate  card  does  not  have 
a  73  cent  rate  in  it,  so  he  could  not  have  paid  73  cents.  It 
does  not  have  what  is  known  as  an  open  rate  of  $1.50, 
because  the  transient  rate  shown  on  that  rate  card,  which 
is  known  in  newspaper  parlance  as  a  transient  rate,  is 
$1.25  per  inch.  j 
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If  yon  will  refer  to  the  new  rate  card,  known  as  the 
“Present  Rate  Card” — 

Mr.  Harry:  I  object  to  the  new  rate  card;  the  testimony 
has  shown,  went  into  effect  June  1,  1946. 

The  Witness:  I  am  trying  to  show  that  even  now  he 
couldn’t  be  charged  that  rate. 

The  Presiding  Officer :  It  may  very  well  be  that  Mr.  Mor¬ 
gan  was  referring  to  something  that  happened  in  the  last 
few  days,  as  to  what  he  now  pays  as  the  rate. 

I  will  receive  it  for  what  ever  it  is  worth. 

The  Witness :  The  new  rate  that  went  into  effect  on  June 
— I  am  almost  inclined  to  agree  with  him,  because  he 
couldn’t  have  had  anything  on  that.  That  doesn’t  show 
any  73  cent  contract  rate.  The  lowest  rate  on  there  isn’t 
73  cents.  This  is  the  first  time  the  open  rate  appears  as 
$1.50  per  inch,  so  he  couldn’t  have  been  paying  $1.50  per 
inch  on  an  open  rate  and  been  entitled  to  a  contract  rate  of 
73  cents  an  inch.  The  old  rate  card  never  had  a  73 
1014  cent  rate  on  it  The  minimum  rate  was  80  cents. 

The  Presiding  Officer:  Under  your  former  rate 
card,  if  any  of  the  rates  cited  under  weekly  insertion  for 
one  year  take  into  account  the  discounts,  could  that  result 
in  a  73  cent  rate? 

The  Witness :  Nowhere  near  the  advertising,  the  amount 
of  advertising  he  would  have  used.  To  get  the  minimum 
rate  he  would  have  to  have  had  a  contract  for  six  times  a 
week,  and  he  never  did  advertise  with  that  frequency. 

Even  if  you  take  the  minimum  rate  of  80  cents,  to  get 
down  to  73  cents  he  would  have  to  run  a  minimum  of  1,000 
inches  per  month  on  a  six  time  a  week  insertion,  and  he 
never  advertised  six  days  a  week  to  have  gotten  a  73  cent 
rate. 

The  Presiding  Officer :  Thank  you. 

The  Witness :  So  his  testimony  is  also  absolutely  wrong 
from  the  record  itself. 

The  Presiding  Officer:  Let  us  not  characterize  his  testi¬ 
mony.  Just  give  us  the  facts,  and  we  will  draw  the  con¬ 
clusions. 


By  Mr.  Thomson: 

Q.  The  only  rates  in  which  the  Mansfield  Journal  enters 
into  are  those  rates  which  are  published  in  their  rate  cards, 
and  which  are  contained  in  Exhibit  No.  5;  is  that  correct? 
A.  Yes,  sir.  Those  are  the  only  rates  that  we  charge 

1015  any  and  every  advertiser,  and  those  are  our  pub¬ 
lished  rate  cards.  And  our  books  will  verify  it.  We 

don’t  have  any  cut  rates,  nor  do  we  charge  an  advertiser 
any  higher  rates. 

Q.  Now,  directing  your  attention  to  the  testimony  given 
by  Mr.  Ralph  Snyder  of  Moskins,  will  you  tell  us  about  that? 
A.  My  attention  has  been  called  to  that  account  in  the  office 
on  many  occasions. 

Mr.  Snyder  from  the  day  he  came  into  Mansfield  in 
charge  of  that  store  did  not  like  the  newspaper,  and  so 
expressed  himself  time  and  again. 

The  Presiding  Officer:  To  you? 

The  Witness :  Not  to  me.  I  am  testifying  as  to  what  our 
men  told  me.  I  never  talked  to  Mr.  Snyder  in  my  life. 

The  Presiding  Officer:  I  can’t  accept  testimony  on  that  i 
basis. 

i 

By  Mr.  Thomson: 

Q.  Do  you  have  any  facts  of  your  own  knowledge?  A. 
Only  what  our  men  told  me.  That  is  all  I  know  about  it. 

The  Presiding  Officer :  The  reporter  will  strike  from  the 
record  the  comment  made  about  Mr.  Snyder’s  attitude  to¬ 
ward  the  paper. 

The  Witness :  Can  I  go  back  a  little  bit  on  that  Rogers 
Company?  There  is  one  thing  I  overlooked.  Mr. 

1016  Harry  Morris  in  testifying  said  that  we  cancelled 
Shaw’s  contract. 

Mr.  Harry:  Stick  to  the  record.  j 

The  Witness:  I  said  this  is  what  he  testified  to,  and  I 
heard  him  say  so. 

The  Presiding  Officer :  He  testified,  as  I  recall,  that  you 
stated  when  you  heard  he  was  advertising  on  the  radio, 
“Cancel  Shaw’s  contract.” 
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Mr.  Koteen:  That  is  correct. 

The  "Witness:  As  I  stated  to  you  a  short  time  ago,  the 
only  contract  in  Mansfield  that  was  ever  cancelled  was  the 
Rogers  Jewelry  Contract,  and  that  was  cancelled  on  account 
of  credit.  No  other  contract  was  ever  cancelled  by  the 
Mansfield  News  Journal,  and  we  never  cancelled  the  Shaw 
contract. 

Mr.  Koteen:  Did  you  make  the  statement? 

The  Witness :  No,  definitely  not. 

Mr.  Koteen:  Do  you  remember  the  incident  he  has  re¬ 
ferred  to? 

The  Witness:  No,  because  the  Shaw  account  is  in  our 
paper,  has  been  in  our  paper,  and  their  contract  never  was 
cancelled  out  We  pride  ourselves  on  the  fact  that  we  never 
cancelled  but  one  contract. 

Mr.  Koteen:  Did  you  say  it  is  presently  in  your  paper, 
Shaw? 

The  Witness:  Surely.  They  are  advertising  and 
1017  have  been  advertising  right  along. 

By  Mr.  Thomson: 

Q.  Now,  Mr.  Horvitz,  do  you  recall  the  testimony  of  Mr. 
Aaron — 

The  Presiding  Officer:  May  I  interrupt?  I  don’t  believe 
he  discussed  the  Moskins  Jewelry  matter  except  to  make 
the  statement  which  was  incompetent. 

Mr.  Thomson :  He  said  he  had  no  other  facts  relating  to 
that. 

The  Witness :  All  I  know  is  what  they  told  me. 

The  Presiding  Officer:  I  see. 

By  Mr.  Thomson : 

Q.  Now,  will  you  tell  us  about  the  circumstances  of  the 
advertising  negotiations  with  Mr.  Aaron  J.  Goldsmith?  A. 
Aaron  Goldsmith  was  another  account  that  owed  us  a  lot 
of  money  and  continued  to  owe  us  a  lot  of  money. 

The  Presiding  Officer :  How  much,  and  for  how  long? 
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The  Witness:  At  one  time  he  owed  ns  quite  a  few  thou¬ 
sand  dollars.  In  fact,  I  think  the  account  was  about  three 
to  five  thousand  dollars  in  arrears. 

The  Presiding  Officer:  When  was  this?  j 

The  Witness:  This  goes  hack  some  years  ago.  I  can’t 
fix  the  date,  but  it  was  a  matter  of  about  a  year  or  six 
months  before  he  pulled  out  of  the  paper. 

Our  auditor,  Mr.  Hugh  Martin,  called  my  attention 

1018  to  the  account,  and  I  told  him  to  go  easy  with  Mr. 

Goldsmith;  that  I  thought  he  would  pay  it. 

Sometime  after  that  I  was  in  Mansfield,  and  Mr.  Gold¬ 
smith  called  up  and  said  he  had  seen  me  on  the  street  and 
wanted  to  see  me.  i 

He  came  up  to  the  office  and  complained  bitterly  about  our 
auditor,  Mr.  Martin,  because  he  said  he  had  the  nerve  to 
come  to  his  store  and  ask  him  for  payment  on  the  old 
account,  and  that  he  wasn’t  going  to  stand  for  it  j 

I  said,  “Was  he  in  any  way  abusive  to  you?” 

He  said,  “No,  but  I  don’t  need  any  collectors  running 
around  my  store.” 

I  said,  “Aaron,  well,  all  you  can  do  is  pay  a  little  on  the 
account  on  the  old  account  We  have  been  carrying  you  for 
a  long  time.” 

He  said,  “I  will  pay  when  I  get  good  and  ready.” 

I  told  John  Graham,  the  manager,  I  said,  “John,  you  had 
better  go  and  see  Aaron  and  see  if  you  can  get  the  money. 
He  doesn’t  seem  to  like  Hugh  Martin.” 

Sometime  after  that  Aaron  Goldsmith  again  got  in  touch 
with  me,  and  he  said  that  John  Graham  was  hounding  him 
for  the  money,  and  he  wasn’t  going  to  stand  for  it 

I  said,  “There  is  one  good  way  to  get  around  it  and  that 
is  to  pay  the  account.” 

And  he  said  he  would  pay  it  when  he  got  damn 

1019  good  and  ready. 

He  came  up  to  the  office  on  another  occasion  and 
wanted  to  see  me.  He  said  he  was  tired  of  having  our  col¬ 
lectors  come  in  and  call  on  him.  At  that  time  the  account 
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had  an  old  balance  that  had  been  reduced  a  matter  of 
somewhere  between  one  thousand  and  fifteen  hundred  dol¬ 
lars. 

He  at  that  time  was  on  the  radio  and  had  been  on  the 
radio  for  quite  some  time. 

I  asked  him  whether  he  was  paying  his  bills  to  the  radio 
station,  and  he  said  he  was. 

I  said,  “If  you  can  afford  to  pay  them  their  bills,  you 
can  afford  to  pay  us.  We  have  been  very  lenient  with  you, 
and  unless  you  do  pay  your  bills,  we  will  not  carry  your 
account  any  further.” 

I  told  him,  “We  have  a  contract  with  you  that  we  will 
live  up  to.” 

He  said,  “The  hell  with  you  and  your  contract.” 

This  was  a  conversation  he  had  with  me,  not  with  our 
solicitor,  as  he  testified  to. 

He  said,  ‘ ‘  The  hell  with  you  and  your  contract  ”  He  said, 
“I  am  going  to  send  you  a  check,  and  I  don’t  want  any  part 
of  you  or  your  newspaper  any  more.”  He  said,  “I  never 
did  like  it,  and  I  don’t  want  anything  to  do  with  it.” 

I  said,  “Aaron,  that  is  all  right  with  me.” 

Sometime  after  that  he  did  send  a  check  covering 
1020  the  balance.  There  was  no  interest  charged,  and  that 
was  the  last  we  saw  of  him  in  the  newspaper.  He  has 
never  asked  to  come  back,  and  there  was  never  any  discus¬ 
sion  about  radio.  And  if  he  wanted  to  come  back  today,  he 
would  have  to  make  the  proper  credit  arrangements,  in  view 
of  our  past  performance  with  him. 

Q.  At  any  time  when  Mr.  Goldsmith  was  advertising  with 
the  newspaper,  was  he  given  a  certain  position  in  which  his 
ad  should  appear  in  the  paper?  A.  I  forgot  about  that.  We 
do  not  and  never  had  any  contract  guaranteeing  any  adver¬ 
tiser  any  position.  That  has  never  been  the  practice  or  the 
policy,  and  the  contract  will  probably  show  that 

Q.  Now,  with  regard  to  the  testimony  of  Mr.  Gardner, 
an  automobile  dealer  in  Mansfield,  will  you  tell  us  about 
that?  A.  When  we  started  the  Mansfield  Journal,  we  sent 
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solicitors  around  to  Mr.  Gardner,  trying  to  solicit  his  adver-  j 
tising.  j 

Mr.  Harry:  Before  you  go  any  further,  I  object  unless 
you  identify  who  went  around,  and  how  you  know  this. 

The  Witness :  I  know  that  our  men  reported  to  me  that 
they  had  been  in  to  see  him,  on  many  occasions. 

The  Presiding  Officer:  Did  you  personally  instruct  one 
of  your  employees  to  go  and  see  Mr.  Gardner? 

1021  The  Witness:  Yes,  I  did,  on  many  occasions.  I 
would  say  on  three  or  four  occasions  I  instructed  our 

men  to  go  and  see  him.  ; 

Mr.  Harry :  Identify  them,  please. 

The  Witness:  One  of  our  solicitors — I  don’t  remember 
just  which  one,  because  this  goes  back  when  we  started  the 
paper  in  1930 — each  and  every  one  of  them  came  hack  and 
said  that  he  had  given  them  orders  never  to  come  into  his 
place  of  business.  j 

Mr.  Koteen:  I  object  to  that  testimony. 

The  Presiding  Officer:  You  may  give  the  conclusion,  but 
not  what  they  said.  Did  they  come  back  with  a  contract? 

The  Witness:  They  did  not,  nor  did  we  get  any  of  his 
advertising  during  all  the  time  that  there  were  two  news-  j 
papers  in  Mansfield,  and  he  so  testified.  On  different  oc¬ 
casions  we  had  some  nice  stories  about  him,  but  Mr.  Gard-  \ 
ner  always  showed  his  antagonism  to  the  paper.  And  one  ■ 
of  the  main  things —  i 

Mr.  Harry :  I  object.  1 

The  Presiding  Officer :  State  the  facts,  not  your  opinion,  i 
The  Witness :  Mr.  Gardner  insisted  that  we  should  carry 
what  is  known  as  National  Automobile  Advertising  at  the  ! 
local  advertising  rates.  We  have  a  rate  card  that  calls  for 
that  to  be  charged,  the  national  rates.  All  automo-  j 

1022  bile  dealers  when  they  carry  new  car  copy  pay  the  j 
national  rate  card,  and  that  is  practically  the  rule 

with  all  newspapers  in  the  country. 

Mr.  Harry :  I  object. 

The  Witness :  I  know  that  from  my  personal  knowledge. 
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By  Mr.  Thomson : 

Q.  As  a  matter  of  your  own  knowledge,  and  as  a  pub¬ 
lisher  of  a  newspaper,  do  you  know  that  to  be  a  practice 
within  the  newspaper  fraternity?  A.  Yes,  sir. 

Q.  I  would  like  to  know  how  you  know  he  insisted  upon 
his  having  that  particular  rate?  A.  Our  men  reported  that 
to  me,  and  when  they  reported  to  me,  I  asked  them  why — 

Mr.  Harry:  I  object. 

The  Presiding  Officer :  Objection  sustained. 

By  Mr.  Thomson : 

Q.  Did  not  Mr.  Gardner  testify  regarding  that?  A.  Yes. 

The  Presiding  Officer :  If  he  testified  to  that,  there  is  no 
point  in  going  over  it  He  testified  in  regard  to  difficulties 
in  connection  with  new  car  advertising,  and  I  don’t  think 
it  is  necessary  for  the  witness  to  repeat  the  testimony  that 
was  given. 

The  Witness :  All  I  can  say  in  conclusion  is  this : 
1023  That  when  Mr.  Gardner  returned  from  the  service, 
we  had  a  very  fine  feature  story  about  him.  When 
he  rendered  some  particular  service  in  Mansfield,  we  went 
so  far  as  to  write  a  fine  editorial  about  him,  but  in  spite  of 
all  of  that  he  had  clearly  shown — 

Mr.  Harry:  I  object. 

The  'Witness:  He  has  been  unfriendly  to  the  paper  in 
spite  of  everything  we  have  been  able  to  do. 

Incidentally,  he  made  a  statement  that  he  talked  to  Mr. 
Don  Lindsay.  Mr.  Don  Lindsay  was  never  the  manager  of 
the  Mansfield  Journal.  He  was  the  managing  editor. 

By  Mr.  Thomson : 

Q.  Mr.  Horvitz,  with  reference  to  Exhibit  No.  6,  I  show 
you  the  third  name  from  the  bottom  on  the  second  page. 
Is  that  Mr.  Gardner’s  establishment,  “Mud”  Garner’s  Ga¬ 
rage?  A.  Yes.  He  advertises  in  the  paper  intermittently 
now. 

Q.  Does  he  also  advertise  on  the  radio?  A.  Yes. 


Q.  I  show  you  the  Commission’s  record  in  Docket  No. 
7417,  and  a  photostatic  copy  of  a  letter  contained  therein 
addressed  to  the  Secretary  of  the  Federal  Communications 
Commission  carrying  the  signature  of  J.  M.  O’Hara,  Gen¬ 
eral  Manager,  Station  WMAN. 

Now,  will  you  look  at  this  letter  and  read  the  third 

1024  paragraph  thereof  into  the  record?  : 

Mr.  Harry:  I  object.  Is  it  necessary? 

Mr.  Koteen :  Has  that  letter  been  introduced  in  evidence  ? 

The  Presiding  Officer:  That  letter  is  not  part  of  the 
record  in  this  case,  as  I  recall  it. 

Mr.  Harry :  Are  we  going  to  have  it  all  in  the  record,  or 
just  that  one  paragraph? 

The  Presiding  Officer:  Off  the  record. 

(Discussion  had  off  the  record.) 

r  ! 

The  Presiding  Officer:  On  the  record.  i 

By  Mr.  Thomson: 

Q.  I  ask  you,  what  was  Mr.  O’Hara’s  position  when  he 
was  employed  by  the  Mansfield  Journal  Company?  A.  He 
was  in  the  classified  department.  He  was  never  advertising 
manager,  as  stated  in  that  letter. 

Q.  With  no  reference  to  the  letter,  was  Mr.  O’Hara  ad¬ 
vertising  manager  of  the  Mansfield  News  Journal?  A.  No, 
sir.  Never  at  any  time  during  his  entire  time  with  the 
paper  was  he  the  advertising  manager. 

Q.  Will  you  tell  us  what  Mr.  O’Hara’s  position  was  with 
respect  to  his  duties,  and  did  he  ever  in  the  carrying  out  of 
his  duties  solicit  local  display  accounts?  A.  No,  sir,  never 
from  the  day  he  started  to  work  for  the  paper  until 

1025  the  day  he  left  He  was  always  in  the  classified  de¬ 
partment. 

Q.  Was  he  in  a  position  to  have  knowledge  of  the  policies 
of  the  paper?  A.  He  never  knew  anything  about  the  poli¬ 
cies.  He  was  never  called  into  conference  about  the  policies, 
and  they  were  never  discussed  with  him.  He  was  just  in 
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the  classified  department,  working  under  the  advertising 
manager. 

Q.  Now,  regarding  certain  testimony  indicating  that  at 
the  time  the  present  local  station  applied  for  license,  and 
the  allegation  that  certain  letters  were  written  to  the  Com¬ 
mission  regarding  the  application  of  that  station,  did  either 
yon  or  the  Mansfield  Journal  Company  have  anything  to  do 
with  those  letters?  A.  I  never  heard  of  any  letters  being 
written  by  any  merchants.  We  never  requested  any  mer¬ 
chant  to  write  any  letters,  and  I  don’t  know  that  any  letters 
were  ever  forwarded  to  the  Federal  Communications  Com¬ 
mission  by  the  merchants. 

Mr.  Koteen :  That  is  not  responsive  to  the  question.  He 
asked  you  whether  you  or  the  Mansfield  Journal  Company 
have  ever  written  a  letter. 

The  Witness:  We  never  wrote  a  letter  about  it.  We 
never  asked  anybody  to  write  a  letter. 

The  Presiding  Officer :  You  stated  that  you  knew  nothing 
about  any  of  these  letters.  Didn’t  you  testify  pre- 
1026  viously  in  your  direct  testimony  that  you  knew  about 
letters  from  the  Chamber  of  Commerce  that  were 
sent  to  the  Commission? 

The  Witness:  I  testified  that  I  knew  the  Chamber  of 
Commerce  had  sent  a  letter,  the  Retail  Merchants  Associa¬ 
tion  had  sent  a  letter,  but  Mr.  O’Hara  testified  that  he 
sat  in  the  office  when  I  gave  instructions  to  go  out  to  the 
individual  merchants  to  send  letters  to  the  Federal  Com¬ 
munications  Commission  protesting  against  the  granting 
of  a  license. 

The  Presiding  Officer :  Did  you  or  anyone  connected  with 
your  organization  take  any  part  in  arranging  for  letters 
to  be  sent  by  the  Chamber  of  Commerce  or  the  Merchants 
Association? 

The  Witness:  Definitely  not.  We  had  nothing  to  do  with 
it  in  any  way,  shape,  or  form. 

The  Presiding  Officer:  Were  you  members  of  the  Cham¬ 
ber  of  Commerce  at  that  time? 
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The  Witness :  We  were  members  of  the  Chamber  of  Com¬ 
merce  at  that  time.  We  have  been  ever  since  we  were  in 
Mansfield. 

_  1 

The  Presiding  Officer:  Were  you  aware  of  the  action 

that  was  being  taken  at  that  time? 

The  Witness :  We  were  not  aware  of  it  until  after  they 
told  us  they  had  sent  in  a  letter  protesting  against  the 
granting  of  the  license.  I 

i 

1027  By  Mr.  Thomson : 

Q.  At  any  time  did  you  discuss  with  Mr.  O’Hara  the 
possibility  of  making  him  manager  of  one  of  your  papers, 
or  of  a  paper  of  yours?  A.  I  never  discussed  it  with  him. 
He  was  there  for  a  number  of  years,  and  he  was  never  even 
promoted  from  the  classified  department  to  advertising 
manager,  even  though  there  had  been  a  number  of  changes 
in  the  advertising  managers  of  the  Mansfield  News  Journal 
And  he  never  received  a  promotion  from  the  day  he  started 
until  the  day  he  left,  outside  of  the  fact  that  his  salary  whs 
increased  as  he  went  along.  j 

Q.  Do  you  recall  Mr.  O’Hara’s  statement  relative  to  the 
amount  of  income  which  the  Mansfield  News  Journal  could 
receive  if  it  were  to  take  certain  advertisers?  A.  Yes,  I 
remember  his  statement. 

Q.  What  did  he  say?  A.  He  said  we  said  we  could  have 
an  income  of  possibly  40  to  50  thousand  dollars  more  than 
we  have  now.  I  say  that  those  figures  are  terribly  exag¬ 
gerated.  I  don’t  think  we  could  have  any  more  than  ten 
to  possibly  twelve  thousand  dollars.  That  includes  all  the 
bad  account  risks  that  we  would  not  take  and  will  not  take 
unless  they  can  guarantee  the  payment  in  some  way  to  us. 

Q.  Do  you  recall  Mr.  O’Hara’s  statement  with  re- 

1028  gard  to  his  discussions  with  certain  out-of-town  per¬ 
sons  for  the  establishment  of  another  newspaper 

there?  A.  Yes,  I  do. 

Q.  If  another  newspaper  were  established  in  Mansfield, 
the  result  of  that  would  be  a  comparative  factor,  as  far  as 


i 


i 


the  Journal  is  concerned,  would  it  not?  A.  Yes,  sir.  If 
anybody  wants  to  start  one,  they  can  start  one.  We  started 
one. 

Q.  What  is  your  attitude  and  the  attitude  pursued  by 
you,  and  the  policy  of  the  journal  with  respect  to  competi¬ 
tion  from  any  angle?  A.  Anybody  who  wants  to  start  a 
newspaper  in  Mansfield,  they  are  perfectly  welcome  to 
start  it.  A  new  paper  did  start  in  Mansfield  someyears  ago. 
It  lasted  for  a  while,  and  they  went  out  of  business.  We 
didn’t  do  a  thing  to  hurt  them  in  any  way,  shape  or  form. 
We  never  mentioned  the  paper,  and  never  did  a  thing  for  or 
against  it. 

If  anybody  wants  to  start  a  newspaper  today,  they  are 
welcome  to  come  into  Mansfield.  There  is  no  law  against 
it,  and  we  will  welcome  a  good  fight  in  that  town. 

Q.  At  any  time  was  there  another  newspaper  started  in 
Mansfield  by  Mr.  Rubin,  one  of  the  owners  of  Richland, 
Lac.?  A.  Yes,  sir.  That  lasted  for  about  two  insertions, 
and  then  broke  up. 

1029  The  Presiding  Officer :  What  do  you  mean  by  two 
insertions? 

The  Witness :  I  think  two  issues  were  published,  and  then 
it  folded  up. 

And,  we  didn’t  pay  any  attention  to  it;  didn’t  do  a  thing 
for  or  against  them,  and  of  their  own  accord  they  just 
folded  up. 

By  Mr.  Thomson: 

Q.  Do  you  recall  Mr.  O’Hara’s  statement  when  he  men¬ 
tioned  the  name  of  a  Mr.  Schooler  of  the  Ohio  Gas  Com¬ 
pany?  A.  Yes,  I  recall  that  statement. 

Q.  Will  you  please  tell  us  what  has  been  your  experience 
and  the  experience  of  the  Journal  with  the  Ohio  Gas  Com¬ 
pany?  A.  The  Ohio  Fuel  and  Gas  Company,  you  mean? 

Q.  Yes.  A.  For  many  years  we  have  fought  the  Ohio 
Fuel  and  Gas  Company  in  both  Mansfield  and  Lorain  to 
secure  and  maintain  low  gas  rates. 
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When  the  Mansfield  Journal  Company  first  started  in 
Mansfield,  the  Ohio  Fuel  and  Gas  Company  had  a  petition 
pending  with  the  City  Council  asking  for  an  increase  in  gas 
rates. 

Mr.  Harry:  May  I  interpose  an  objection;  this  is  all  in 
the  record. 

1030  The  Presiding  Officer :  I  believe  that  we  have  gone 
over  this  testimony,  and  I  believe  that  either  one  or 

the  other  of  the  Mr.  Horvitzes  did  testify  in  regard  to  at¬ 
tempted  bribes  to  the  newspapers  in  the  form  of  advertis¬ 
ing.  Some  such  testimony  is  already  in  the  record,  and 
perhaps  we  can  shorten  the  case  by  not  going  further  on 
this  subject,  unless  it  is  some  new  material  which  we  haven’); 
covered  before. 

Mr.  Thomson :  As  I  recall,  in  the  direct  testimony  of  the 
Mansfield  News  Journal,  the  stand  taken  on  these  public 
editorials  as  to  rates,  there  was  no  mention  made  of  Mr. 
Schooler.  Mr.  O’Hara  in  his  testimony  brought  out  the 
name  of  Mr.  Schooler  as  another  person  who  was  opposed 
to  the  Mansfield  Journal  Company’s  policies.  I  bring  it 
up  again  at  this  time  to  show  why  Mr.  Schooler  would  en¬ 
tertain  his  present  views.  ! 

The  Presiding  Officer :  Is  Mr.  Schooler’s  opposition  based 
upon  the  same  reasons  previously  stated  as  to  the  opposi¬ 
tion  of  the  Ohio  Fuel  and  Gas  Company  to  the  newspaper? 

The  Witness:  Mr.  Schooler  does  not  like  the  Mansfield 
News  Journal,  nor  does  his  company. 

The  Presiding  Officer:  For  what  reason?  For  the  rea¬ 
son  previously  stated?  j 

The  Witness :  For  the  reason  previously  stated. 

The  Presiding  Officer :  All  right. 

1031  By  Mr.  Thomson :  : 

Q.  How  many  advertising  contracts  does  the  Mansfield 
Journal  presently  have? 

The  Presiding  Officer:  This,  I  presume,  does  not  include 
classified  ads? 


The  'Witness :  At  the  present  time,  we  have  in  our  files 
250  local  display  contracts;  249  local  classified  contracts; 
132  national  advertising  contracts ;  and  we  have  thousands 
of  classified  contractors  who  do  not  have  contracts  because 
they  just  advertise  either  one  day,  two  days,  or  three  days. 
It  is  what  we  call  transient.  Those  are  local  people  who 
put  in  a  classified  ad  for  one,  two  or  three  days,  and  we 
have  thousands  of  them  during  a  period  of  a  year.  We 
have  signed  contracts  in  the  amount  of  631  in  our  files  at 
the  present  time  with  advertisers. 

By  Mr.  Thomson: 

Q.  Can  you  tell  us  how  many  advertisers  you  have  in  all 
at  the  present  time?  A.  We  have  631  contract  advertisers, 
and  then  we  have  during  a  period  of  any  year,  thousands  of 
classified  advertisers  who  have  no  contracts.  And  then 
during  a  period  of  a  year  we  carry  thousands  of  ads  of 
advertisers  who  do  not  have  contracts,  because  they  will 
not  advertise  any  certain  amount  so  that  they  can  get  a 
contract 

Q.  Now,  do  you  recall  the  name  of  the  gentleman 
1032  who  took  the  stand  and  wanted  to  ask  you  the  ques¬ 
tion  as  to  whether  or  not  you  would  take  his  adver¬ 
tising?  Do  you  recall  that  gentleman?  A.  That  was  Scou- 
ten  of  Quality  Furniture. 

Q.  I  understand  that  he  was  under  the  impression  that 
we  would  be  in  Mansfield — 

The  Presiding  Officer:  An  understanding  was  reached 
whereby  he  could  submit  any  questions  directed  to  this  wit¬ 
ness  to  Commission’s  counsel,  and  Commission’s  counsel 
could  direct  the  question  to  the  witness  when  he  was  re¬ 
called  to  the  stand  for  rebuttal  testimony. 

By  Mr.  Thomson : 

Q.  If  this  gentleman  were  to  ask  you  that  question,  what 
would  be  your  reply? 

The  Presiding  Officer :  You  had  better  spell  out  the  ques¬ 
tion. 


By  Mr.  Thomson: 

Q.  If  Mr.  Scouten  were  to  ask  you  would  you  sell  him 
advertising  in  the  newspaper,  what  would  be  your  reply? 
A.  Yes,  we  would  sell  him  advertising  in  the  newspaper, 
provided  he  would  act  half  way  decent  about  it  after  he 
got  in. 

Mr.  Thomson :  I  believe  that  is  alL 

The  Presiding  Officer:  Cross  examine.  Mr.  Harry. 

Cross  Examination 

1033  By  Mr.  Harry: 

Q.  Mr.  Horvitz,  will  you  state  whether  or  not  your  ad¬ 
vertising  section  is  departmentalized  in  any  way?  A*  We 
have  an  advertising  manager  who  has  charge  of  local,  na¬ 
tional,  and  classified  advertising. 

Q.  And  those  three  departments  are  in  charge  of  who? 
A.  Are  in  charge  of  the  general  manager,  and  that  general 
manager  is  under  the  other  officers.  i 

Q.  You  misunderstood  me.  The  three  departments  that 
are  under  the  advertising  manager  are  in  charge  of  what 
individual?  A.  They  are  in  charge  of  the  advertising  man¬ 
ager. 

The  Presiding  Officer:  Does  each  department  have  its 
own  manager? 

The  Witness :  We  have  a  classified  manager.  We  have 
what  is  known  as  a  national  manager,  and  then  the  adver¬ 
tising  manager  is  in  charge  of  the  local  display  and  the 
other  two  departments. 

By  Mr.  Harry: 

Q.  You  heard  Mr.  O’Hara  testify,  did  you  not?  A.  Yes. 

Q.  Did  you  hear  him  testify  that  he  was  the  classified 
advertising  manager?  A.  I  heard  him  say  that,  but  I  read 
that  letter  in  which  he  said  he  was  the  advertising  man¬ 
ager. 

1034  Q.  Let  us  make  it  brief,  please. 
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The  Presiding  Officer:  Just  answer  the  question. 

The  Witness :  Yes,  I  heard  that. 

By  Mr.  Harry: 

Q.  And  in  the  letter  that  you  referred  to,  does  he  say  as 
a  former  advertising  manager,  spelled  with  a  small  “a” 
and  a  small  letter  “m”?  A.  I  didn’t  notice  whether  it  is 
a  small  or  a  large  one.  If  you  want  me  to  look  at  it,  I  will. 
Q.  All  right 

(Document  referred  to  handed  to  the  witness.) 

A.  It  is  a  small  “a”  and  a  small  “m”. 

Q.  And  it  is  preceded  by  the  word  “a”?  A.  As  a  former 
advertising  manager,  and  it  means  exactly  what  it  says, 
which  he  was  not 

1035  The  Presiding  Officer:  We  will  interpret  what  it 
means. 

By  Mr.  Harry: 

Q.  WlH  you  state  whether  or  not  the  Quality  Furniture 

Company  was  the  largest  furniture  advertiser  that  your 

paper  had  at  the  time  it  was  discontinued?  A.  That  I  don’t 

recall,  whether  they  were  the  largest  or  not. 

Q.  Well,  were  they  approximately  the  largest?  A.  They 

were  one  of  the  large  furniture  advertisers. 

Q.  Will  you  state  whether  or  not  the  same  thing  is  true 

of  Rogers  Jewelry?  A.  Rogers  Jewelry  was  the  largest 

jewelry  advertiser  in  Mansfield. 

Q.  Will  you  state  whether  or  not  Goldsmith’s  store  in 

their  field  was  the  same?  A.  No.  Goldsmith’s  store  in 

% 

their  field  was  not  one  of  the  largest.  There  were  other 
stores  that  were  larger  advertisers  than  Goldsmith’s. 

Q.  How  much  larger?  A.  Many  times  larger  than  Gold¬ 
smith’s. 

Q.  Will  you  name  those?  A.  Freundlich,  who  had  a  store 
and  was  an  important  large  advertiser,  and  there  were 
other  stores  that  I  can’t  mention  right  now  that  were  larger 
accounts  than  Goldsmith. 
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Q.  I  am  talking  about  the  time  the  Goldsmith  ac- 

1036  count  was  discontinued.  A.  I  couldn't  tell  you  right 
now  whether  they  were  the  largest  men’s  store,  ad¬ 
vertiser  of  men’s  furnishings,  or  not.  I  don’t  think  so. 

Q.  Is  it  a  fact  that  at  that  time  Freundlich  was  out  of 
business?  A.  Freundlich  was  out  of  business  at  the  time 
Goldsmith  went  out  of  the  paper,  but  they  were  in  existence 
when  Goldsmith  was  an  advertiser  with  us. 

Q.  I  am  talking  about  the  time  of  discontinuance. 

The  Presiding  Officer :  Off  the  record. 

(Discussion  had  off  the  record.) 

The  Presiding  Officer :  On  the  record. 

By  Mr.  Harry :  I 

Q.  When  you  established  the  newspaper,  the  Lorain 
Journal  and  the  Mansfield  Journal,  will  you  state  the  rela¬ 
tive  order  in  which  that  was  done?  A.  I  never  established 
the  Lorain  Journal.  It  was  established  for  many  years 
before  we  took  over  the  Lorain  Journal.  The  Mansfield 
Journal  Company  was  started  by  us  in  September  of  1930. 

Mr.  Thomson :  If  I  am  not  mistaken,  the  record  clearly 
gives  in  sequence  the  organization  of  the  paper  in  Mans¬ 
field,  and  then  who  had  it,  and  then  who  bought  it,  and  who 
sold  it. 

Mr.  Harry :  I  am  not  going  into  that. 

1037  The  Presiding  Officer:  That  is  correct. 

By  Mr.  Harry : 

Q.  Who  did  establish  the  Lorain  Journal?  Is  that  the 
paper  that  you  came  into  Lorain  with?  A.  No.  That  paper 
was  here. 

Q.  I  want  to  know  the  paper  you  came  into  Lorain  with. 
A.  We  did  not  come  into  Lorain  with  a  paper. 

Q.  How  did  you  get  here?  A.  The  Lorain  Journal  was 
established  by  a  man  by  the  name  of  Burke,  a  newspaper 
publisher  at  Elyria.  We  came  in  to  that  paper  some  time 
in  the  late  20s. 
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Q.  By  purchase  ?  A.  We  came  in  there  by  a  purchase  of 
some  stock,  and  later,  in  the  early  ’308,  we  purchased  all 
of  the  Lorain  Journal  stock. 

Q.  Was  there  another  newspaper  here?  A.  There  was 
a  paper  here  known  as  the  Times  Herald  at  that  time,  and 
for  many  years  before  that. 

Q.  How  much  stock  did  you  own  in  the  paper  that  Mr. 
Burke  established  up  until,  say,  1931?  A.  I  don’t  recall 
the  amount  of  stock  that  we  owned. 

Q.  Was  it  a  controlling  interest?  A.  No,  it  wasn’t  a  con¬ 
trolling  interest. 

The  Presiding  Officer:  There  is  one  point  I  don’t  under¬ 
stand  clearly:  The  paper  was  originally  in  Elyria? 
1038  A.  There  was  one  newspaper  known  as  the  Times 
Herald  in  Lorain.  There  was  another  newspaper 
known  as  the  Chronicle  Telegram  in  Elyria.  Mr.  Burke, 
who  owned  the  Chronicle  Telegram  in  Elyria  started  a 
newspaper  in  Lorain,  a  second  newspaper,  and  called  it  the 
Journal. 

The  Presiding  Officer  :  And  you  never  had  any  interest 
in  the  Elyria  paper?  Your  interest  was  always  in  the 
Lorain  paper? 

The  Witness :  Yes,  sir. 


By  Mr.  Hurry : 

Q.  When  was  that  established,  please?  A.  We  first  got 
an  interest  in  it  in  the  late  ’20s,  and  then  took  the  property 
over  in  its  entirety  in  the  early  ’30s. 

Q.  When  did  you  buy  the  Times  Herald?  A.  The  Times 
Herald  was  purchased  by  us  in  December  of  1932. 

Q.  From  the  Brush-Moore  newspapers?  A.  Yes,  from 
the  Brush-Moore  newspapers. 

Q.  Will  you  state  whether  or  not  a  Mr.  Hoiles  owned  the 
Times  Herald  prior  to  Brush-Moore  acquiring  it?  A.  Yes. 

Q.  Will  you  state  whether  or  not  he  also  owned  a  news¬ 
paper  in  Mansfield?  A.  Mr.  Hoiles  owned  the  Mansfield 
News  before  Brush-Moore  acquired  it  from  him. 


1039  Q.  When  did  Bmsh-Moore  acquire  both  of  those 
newspapers?  A.  In  December  of  1930. 

Q.  Now,  will  you  state  whether  or  not  during  the  time 
that  Mr.  Hoiles  owned  it,  he  published  editorials  by — di¬ 
rected  at  your  activities  in  the  contracting  business?  A. 
Mr.  Hoiles  published  many  editorials  over  a  period  of  years 
cracking  me  and  our  company. 

Q.  And  when  did  that  commence?  A.  That  commenced 
in  the  early  ’20s  and  continued  until  the  date  that  he  sold 
out  his  newspapers  to  Brush-Moore. 

Q.  And  prior  to  that  time,  you  bought  stock  in  the  Lorain 
Journal?  A.  No,  not  prior  to  the  time  when  he  started 
cracking  us.  It  was  in  the  late  *208. 

Q.  No.  I  say,  prior  to  the  time  when  he  sold  to  Brush- 
Moore,  you  had  bought  some  of  the  stock  of  the  Lorain 
Journal?  A.  Yes. 

Q.  Was  that  the  controlling  interest  at  that  time?  A. 
No,  it  was  not  at  that  time. 

Q.  When  did  it  become  the  controlling  interest?  A.  It 
became  the  controlling  interest,  as  I  recall  it,  in  the  early 


1040  Q.  Who  was  the  publisher  of  the  Times  Herald 
when  the  Brush-Moore  newspapers  had  it?  A. 
Brush-Moore  newspapers,  Incorporated,  were  the  publish¬ 
ers.  I  think  that  is  the  way  they  refer  to  all  their  news¬ 
papers  ;  Brush-Moore  are  the  publishers. 

Q.  Do  you  know  what  it  is  at  all?  A.  Who  the  individual 
was — I  am  trying  to  go  back  to  that  particular  time.  Either 
they  showed  as  publisher  in  their  statement,  Brush-Moore 
Newspapers,  Incorporated,  or  they  showed  Louis  Brush  or 
Roy  Moore  as  the  publisher,  one  of  the  partners. 

Q.  Is  that  a  conclusion,  or  do  you  know  that  is  what  they 
showed?  A.  I  think  that  is  what  they  showed,  and  I  would 
have  to  refer  to  the  records. 

Q.  Did  a  man  by  the  name  of  Dave  Gibson  work  for 
Brush-Moore?  A.  No,  he  never  worked  for  Brush-Moore. 

Q.  Who  did  he  work  for?  A.  He  was  the  owner  and  pub¬ 
lisher  of  the  Lorain  Journal  He  was  the  publisher  of  the 
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Lorain  Journal  for  many  years.  I  don’t  remember  whether 
he  was  the  publisher  of  the  Mansfield  Journal  when  it  first 
started  or  not.  That  I  don’t  recall,  whether  he  was  the 
publisher  or  I  was  the  publisher. 

Q.  Did  he  remain  the  publisher  of  the  Lorain  Jour- 

1041  nal  until  his  death?  A.  No,  he  did  not. 

Q.  When  did  he  cease?  A.  When  we  bought  the 
rest  of  the  stock,  then  he  ceased  to  be  publisher. 

Q.  But  he  was  publisher  during  the  period  that  Brush- 
Moore  owned  the  newspaper,  and  prior  thereto?  A.  I  think 
he  was,  but  I  am  not  certain.  I  would  have  to  check  the 
record  for  that. 

Q.  And  he  was  publisher  when  you  had  some  stock  in  the 
Lorain  Journal,  prior  to  your  actually  getting  control;  is 
that  correct?  A.  Yes.  That  is  to  the  best  of  my  recollec¬ 
tion  at  the  present  time. 

Q.  Where  did  he  go  after  ceasing  to  be  the  publisher? 
A.  I  think  he  still  continued  to  live  in  Cleveland,  and  as  I 
recall  it,  he  was  connected  with  some  printing  company  in 
Cleveland. 

Mr.  Thomson :  This  newspaper  data  is  very  interesting, 
but  I  would  like  to  know  its  materiality  at  this  time. 

The  Presiding  Officer :  I  think  you  have  gone  pretty  far 
afield,  and  I  think  we  are  entitled  to  some  connection  to 
the  issues  involved  in  this  hearing. 

Mr.  Harry:  Mr.  Horvitz  has  testified  that  Dave  Gibson 
was  publisher  of  the  Lorain  Journal ;  that  he  owned 

1042  stock  in  it.  He  also  testified  that  he  thinks  he  was 
the  publisher  of  the  Mansfield  Journal,  which  he 

owned  outright. 

The  Witness:  I  didn’t  say  that. 

The  Presiding  Officer:  What  is  the  point  of  all  this  so 
far  as  his  qualification  to  operate  a  radio  station  is  con¬ 
cerned? 

Mr.  Harry:  The  point  of  all  this  is  that  Mr.  Hoiles  has 
testified  that  he  was  conducting  a  campaign  against  him, 
and  that  Mr.  Horvitz  suddenly  decided  to  own  two  news¬ 
papers. 


The  Presiding  Officer :  What  has  that  got  to  do  with  Mr.  | 
Gibson?  j 

Mr.  Harry:  I  am  showing  the  fact,  as  to  who  was  the 
publisher  and  who  was  the  actual  owner. 

I  think  those  facts  have  been  shown. 

By  Mr.  Harry: 

Q.  Will  you  explain  just  why  it  is  that  you  selected  Lorain 
and  Mansfield  to  commence  operations  of  two  newspapers?  i 

Mr.  Thomson :  I  object  to  that  question.  I  don’t  see  that  j 
it  is  material. 

The  Presiding  Officer:  I  think  we  can  properly  deter-  ! 
mine  the  reasons  why  they  entered  these  two  communities, 
since  these  are  the  communities  in  which  they  propose  to 
operate  radio  stations. 

Mr.  Thomson:  We  have  had  a  great  deal  of  testimony 
that  they  entered  the  newspaper  business  in  the  re-  ! 
1043  spective  communities  in  the  neighborhood  of  15  or  20 
years  ago. 

The  Presiding  Officer :  That  is  true.  They  are  not  resi-  j 
dents  of  these  communities.  They  propose  to  operate  radio  i 
stations  in  the  communities,  and  I  think  it  is  relevant  to 
determine  why  they  first  came  into  the  communities,  and  j 
why  they  are  staying  in  the  communities,  and  why  they  j 
propose  to  operate  radio  stations. 

The  Witness:  We  thought  Mansfield  was  one  of  the 
finest  cities  in  the  State  of  Ohio.  We  still  think  so:  that  ! 
it  was  a  good  fertile  newspaper  field,  and  we  started  a 
newspaper  there. 

We  thought  that  Lorain,  under  the  operation  of  Mr. 
Hoiles,  had  a  great  opportunity  for  another  newspaper 
ownership. 

By  Mr.  Harry: 

Q.  I  believe  you  testified  that  the  Mansfield  newspaper  i 
was  also  owned  by  Mr.  Hoiles? 

The  Presiding  Officer :  We  have  that  in  the  record.  i 
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^  By  Mr.  Harry: 

Q.  Did  he  editorialize  in  the  Mansfield  newspaper  against 
you?  A.  He  did,  practically  np  to  the  day  he  sold  out  to 
Brush-Moore. 

Q.  Did  Mr.  Hoiles  own  any  other  newspaper  in  and 
aronnd  the  State  of  Ohio?  A.  Not  to  my  knowledge. 

1044  Q.  Is  Mr.  Hoiles  in  the  publishing  business  in  Ohio 
now?  A.  No.  He  is  in  the  publishing  business  in 

California,  Arizona,  and  some  other  states  in  the  West. 

Mr.  Harry :  I  believe  that  is  alL 

The  Presiding  Officer :  Mr.  Koteen. 

&- 

By  Mr.  Koteen: 

Q.  Mr.  Horvitz,  do  you  follow  the  practice,  or  do  you 
have  a  policy  in  your  newspapers  of  placing  the  large  ad¬ 
vertisers,  or  featuring  the  large  advertisers  in  prominent 
places  in  your  newspapers?  A.  Sometimes  we  have  a  large 
advertiser,  and  on  the  basis  of  the  fact  that  he  is  a  large 
advertiser,  and  if  he  earns  it,  he  gets  what  is  known  as 
position.  Some  large  advertisers  have  a  preference  for  a 
certain  position.  Practically  all  newspapers  in  the  country 
will  give  them  that  position  if  they  earn  it  And  if  they 
are  consistently  large  advertisers,  we  give  them  the  posi¬ 
tion  that  they  think  is  preferable  over  any  other  position 
in  the  paper. 

Q.  That  is  the  usual  practice?  A.  That  is  the  usual  prac¬ 
tice  throughout  the  country. 

Q.  You  heard  Mr.  Scouten  testify  that  he  objected  to 
having  his  advertising,  as  he  stated,  buried,  and  you  also 
stated  just  a  few  minutes  ago  that  he  was  the  largest 

1045  furniture  advertiser  in  the  city  of  Mansfield ;  is  that 
right?  A.  Mr.  Scouten  kicked  about  everything  con¬ 
nected  with  the  paper,  no  matter  what  position  we  gave  him. 
That  was  one  of  the  things  he  complained  to  me  about.  No 
matter  what  position  he  got,  he  wanted  the  other  fellow’s 
position.  We  never  could  satisfy  him  on  position,  and  I 
don’t  see  how  we  could  today  if  he  continued  that  practice. 


Q.  If  he  was  willing  to  come  to  yon  and  accept  a  certain 
position,  and  the  same  type  of  contract  which  he  formerly 
had,  would  yon  be  willing  to  accept  a  contract  from  him 
while  he  is  still  on  the  radio?  A.  We  would  be  willing  to 
accept  a  contract  from  Mr.  Scouten  because  he  paid  his 
bills.  If  he  would  only  act  decent  in  his  business  with  the 
newspaper  and  not  make  life  miserable  for  us  all  the  time, 
under  those  conditions,  we  would  make  a  contract  with  him. 
But,  if  we  can’t  get  along  with  him,  he  will  have  to  get  out. 

Q.  You  stated  that  you  have  had  trouble  with  certain 
advertisers  from  a  credit  point  of  view?  A.  Yes. 

Q.  Would  you  accept  them  back  in  the  event  they  would 
establish  a  proper  credit  rating?  A.  Yes,  sir. 

Q.  In  what  manner  would  they  have  to  establish  their 
credit  rating?  A.  I  would  say  either  it  would  have 
1046  to  be  cash  with  copy,  or  they  would  have  to  give  us 
some  guarantee  that  the  bills  would  be  paid  promptly, 
so  that  we  wouldn’t  have  to  go  to  court  and  sue  for  it. 

Q.  Despite  the  fact  that  they  are  also  advertising  on  the 
radio?  A.  Yes,  because  we  have  a  lot  of  advertisers  on  the 
radio,  and  we  have  contracts  with  them.  j 

Q.  That  would  pertain  to  all  these  gentlemen  that  testi¬ 
fied  formerly  that  they  were  unable  to  get  advertising  from 
you  or  from  your  paper  while  they  were  on  the  radio,  such 
as  Mr.  Goldsmith,  Kline,  and  Mr.  Morris?  A.  Yes. 

Q.  You  say  Mr.  Morris  has  never  approached  you  in  con¬ 
nection  with  advertising  in  the  newspaper?  A.  No,  he 
hasn’t  approached  me  for  a  matter  of  about — it  is  some¬ 
what  over  a  year,  to  the  best  of  my  recollection,  when  Mr. 
Morris  last  talked  to  me  about  that. 

Mr.  Koteen :  That  is  alL 

By  The  Presiding  Officer: 

Q.  Would  you  today  accept  newspaper  advertising  from 
Ideal  Bakery?  A.  Not  unless  it  was  cash  with  the  copy. 

Q.  Would  you  accept  a  radio  contract  with  the  proposed 
station  with  Ideal  Bakery?  A.  We  would  if  we  were 
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1047  assured  that  their  credit  was  all  right.  We  would 
extend  them  a  reasonable  credit;  if  they  paid  their 

bills,  they  could  continue. 

I  now  understand  that  what  is  now  known  as  the  Ideal 
Bakery,  is  a  different  firm,  or  has  a  different  ownership 
than  the  old  Ideal  Bakery.  If  that  is  so,  and  their  credit 
is  good,  yes,  we  will  take  them.  But,  if  it  is  the  same  com¬ 
pany,  they  would  have  to  either  pay  cash  with  copy  or  give 
us  some  guarantee  that  the  accounts  would  be  paid  without 
any  trouble. 

Q.  Would  you  accept  advertising  today  from  Rogers  & 
Company,  in  view  of  the  fact  that  they  have  a  new  owner? 
A.  Not  unless  Mr.  Morris  of  Rogers  &  Company  would  give 
us  some  definite  assurance  that  the  bills  would  be  paid. 
Because,  I  have  heard  that  new  ownership  business  before 
between  Mr.  Ratner  and  Mr.  Morris,  and  it  proved  to  be 
untrue. 

Q.  Now,  let  me  ask  you  this  question :  You  have  testified 
to  some  extent  about  the  separation  in  employment  and 
policies  between  the  radio  station  and  the  newspaper,  and 
you  stated,  did  you  not,  that  there  would  be  competition 
and  different  advertising  managers  for  the  newspaper  and 
the  radio  station?  A.  Yes,  sir. 

Q.  Will  the  advertising  manager  or  the  sales  manager 
for  the  radio  station  and  his  staff  be  bound  in  their  con¬ 
tracting  by  the  experiences  which  the  advertising  depart¬ 
ment  of  the  newspaper  has  had,  so  far  as  credit  of  various 
advertisers  is  concerned?  A.  They  will  have  to  do 

1048  their  own  investigating  of  credits. 

Q.  In  other  words,  they  could  sell  to  an  advertiser 
whom  you  have  previously  refused  to  carry  further  in  the 
newspaper?  A.  Yes,  but  that  account  would  be  watched 
very  very  carefully. 

Q.  So  that  all  of  the  people  about  whom  you  testified  to¬ 
day,  that  you  dropped  from  the  newspaper  for  credit  pur¬ 
poses,  could  become  advertisers  on  the  radio  station  if  the 
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construction  permit  is  granted?  A.  Yes,  sir,  under  those 
circumstances. 

Q.  Would  you  accept  advertising  today  from  MoskinsT 
A.  Yes. 

Q.  In  your  newspaper?  A.  Yes,  sir. 

Q.  And  from  Klein  Furs?  A.  If  Moskms’  credit  was 
good.  Klein’s  furs  would  have  to  show  us  that  they  would 

Pay*  .  .  '  ! 

Q.  How  about  Mr.  Morgan?  A.  He  is  advertising  with  us. 

Q.  Does  he  have  a  contract  with  you?  A.  I  don’t  know. 

Q.  Would  you  give  him  a  contract?  A.  Yes. 

1049  Q.  Would  you  accept  newspaper  advertising  on  a 
contract  basis  from  Mr.  Gardner?  A.  We  not  only 
will,  but  we  are  accepting  from  him,  and  we  extend  him 
credit. 

Q.  On  a  contract  basis?  A.  I  think  he  has.  I  am  not 
certain  of  that.  But,  if  he  wants  a  contract  tomorrow,  he 
can  have  a  contract.  We  never  had  any  trouble  with  him 
on  account  of  credit,  to  the  best  of  my  knowledge. 

Q.  Will  you  permit  anyone  to  purchase  time  on  the  radio 
station  who  is  at  the  same  time  carrying  programs  on  Sta¬ 
tion  WMAN?  A.  Yes,  sir.  We  would  welcome  them. 

Q.  Even  though  they  are  dealing  with  what  you  have 
termed  there  as  an  illegitimate  station?  A.  Yes,  sir,  we 
would  welcome  them.  That  is  how  we  would  have  to  get 
some  of  our  business. 

Q.  Would  you  give  any  special  inducements  to  such  ad¬ 
vertisers  to  take  all  of  their  business  to  your  station?  A. 
No,  sir.  We  never  have  had  any  special  rates,  and  we  never 
will,  as  long  as  we  have  control  of  the  newspaper  or  the 
radio  station.  And  our  books  will  verify  that,  subject  to 
inspection  by  the  Commission. 
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1370  Lorain  Exhibit  No.  1 

THE  LORAIN  JOURNAL.  COMPANY 

PUBLIC  SERVICE  FEATURES  OF 
THE  LORAIN  JOURNAL  COMPANY 

To  a  large  extent  the  civic  and  community  service  activi¬ 
ties  of  The  Lorain  Journal  have  followed  the  plan  credited 
to  the  late  William  Allen  White,  editor  of  the  Emporia, 
Kansas,  Gazette. 

This  plan  is  based  on  the  belief  that  a  daily  newspaper, 
especially  the  only  daily  newspaper  in  a  city,  can  best  ad¬ 
vance  community  improvements  by  developing  ideas  for 
such  improvements,  interesting  other  groups  or  individ¬ 
uals,  and  supporting  the  project  to  the  limit,  but  remaining 
pretty  much  in  the  background  so  far  as  sponsorship  is 
concerned. 

Proponents  of  this  plan  believe  that  a  newspaper  can  be 
more  enthusiastic  and  more  convincing  in  publicizing  such 
improvements  when  it  does  not  appear  to  be  blowing  its 
own  horn. 

Operating  under  this  plan,  The  Journal  initiated,  or 
helped  initiate,  and  supported  to  the  utmost  both  through 
space  in  news  and  editorial  columns,  and  through  active 
participation  of  employes  and  executives,  many  projects  in 
recent  years.  At  no  time  has  The  Journal  claimed  credit 
for  these  developments  and  does  not  presume  to  claim 
credit  now. 

Some  of  the  projects  were: 

L  The  Lorain  War  Chest :  Organized  at  the  beginning  of 
the  war,  one  which  raised  approximately  $450,000  in  four 
years  for  community  and  war  related  welfare  activities. 
The  editor  of  The  Journal  was  the  first  president  of  the 
Chest 

2.  The  Veterans  Information  Center :  The  Journal  early 
compiled  data  on  the  need  of  such  centers  for  returning 
veterans,  together  with  plans  for  organization,  and  brought 


this  information  to  the  attention  of  local  veterans’  organ- 
izations.  Lorain  had  one  of  the  first  of  such  centers  to  be 
established  in  Ohio. 

3.  The  Lorain  County  Park  Association:  This  organiza¬ 
tion  stemmed  from  a  campaign  in  The  Journal  on  the  need 
of  state  parks  on  the  shores  of  Lake  Erie.  The  organiza¬ 
tion  was  the  chief  factor  in  passage  of  legislation  by  the 
last  Ohio  General  Assembly  appropriating  $400,000  for 
purchase  of  sites  for  two  such  parks. 

4.  The  Lorain  Town  meeting.:  A  civic  forum  which 
throughout  the  winter  months  brings  to  Lorain  speakers  on 
controversial  subjects  in  the  news. 

5.  The  Lorain  Post  War  Planning  Commission:  This 

organization  at  present  is  reaching  a  climax  of  its  activi¬ 
ties  by  sponsoring  $2,500,000  of  civic  improvements  to  be 
submitted  to  a  vote  of  the  people  in  November.  These  pro¬ 
posed  improvements  include  a  $750,000  memorial  auditor¬ 
ium,  $750,000  in  harbor  developments,  a  sewage  treatment 
plant,  modem  garbage  disposal  facilities,  a  central  police 
and  fire  station,  comfort  stations.  j 

The  Journal  has  been  identified  with  numerous  public 
service  activities  through  the  years.  No  file  was  kept  on 
these,  as  such.  Many  have  become  annual  affairs  and  in¬ 
formation  on  some  others  has  been  obtained  through  a 
check  of  the  files.  These  include : 

1371  Makt  Lee  Tucker  Project  ! 

i 

The  Mary  Lee  Tucker  organization  was  formed  at  The 
Journal  20  years  ago  as  a  department  to  aid  the  under¬ 
privileged  of  Lorain  County,  and  as  a  medium  to  bring 
needy  and  those  able  and  willing  to  help  together. 

Started  as  only  a  Yuletide  project,  the  department  has 
developed  into  an  organization  which  extends  continuous 
service  to  the  needy  and  underprivileged  with  emphasis 
placed  on  spreading  cheer  to  the  old  and  young  at  Christ- 
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mas  time,  particularly  those  who  otherwise  might  not  share 
in  the  joys  of  the  Yuletide  season.  All  overhead  and  costs 
are  paid  by  the  Journal. 

Each  year  in  late  November  the  Mary  Lee  Tucker  de¬ 
partment  sponsors  a  benefit  charity  show  with  all  proceeds 
going  into  a  fund  for  welfare  work  in  Lorain  County.  In 
the  early  years  employees  of  The  Journal  used  the  tele¬ 
phone  and  made  many  personal  calls  in  order  to  sell  tickets 
for  the  benefit  production.  In  recent  years  the  show  is 
usually  sold  out  days  in  advance  of  the  production  and  in 
the  last  two  years  Lorainites  volunteered  to  pay  for  stand¬ 
ing  room  in  order  to  see  the  vaudeville  entertainment 

Money  earned  from  these  shows  is  used  to  finance  a  five- 
point  program. 

There’s  the  annual  Christmas  party  for  some  200  elderly 
men  and  women  at  the  Lorain  County  Home  with  a  vaude¬ 
ville  show,  ice  cream  and  cake,  candy,  fruit  and  gifts.  Gifts 
have  included  scarfs,  sweaters,  boxes  of  handkerchiefs, 
gloves,  etc.  Since  there  have  been  years  when  the  total 
number  of  inmates  at  the  home  numbered  close  to  300,  it  is 
estimated  that  more  than  4,000  old  folks  have  benefitted 
through  this  Christmas  sharing  plan. 

Each  year  at  Christmas  time  the  orphans  at  the  Lorain 
County  Home  at  Oberlin  are  guest  of  the  Mary  Lee  Tucker 
department  of  the  Journal  for  a  day.  The  youngsters  are 
transported  to  Lorain  via  bus,  given  money  for  their  own 
shopping  trip  through  the  Lorain  stores,  are  guests  at  a 
dinner  planned  especially  for  them  and  served  at  one  of 
the  Lorain  churches.  There’s  always  a  big  Christmas  tree 
with  personal  gifts,  bought  individually  for  each  child  and 
bearing  his  own  name  on  the  tag  attached.  There’s  candy 
and  oranges  and  games  also  for  each.  In  the  afternoon  the 
children  are  taken  to  a  show  at  one  of  the  movie  theatres. 
More  than  2,000  children  have  thus  been  entertained  in  the 
past  ten  years. 

A  party  for  children  at  St.  Joseph’s  hospital  is  another 
Journal  Yule  project.  Entertainers  give  a  program  for 
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the  youngsters  and  each  child  receives  candy,  games  and 
fruit  in  addition  to  two  gifts  personally  bought  Gifts 
usually  consist  of  wearing  apparel — bath  robes,  shirts, 
dresses,  sweaters,  bedroom  slippers,  etc.  It  is  estimated 
that  some  500  children  have  shared  in  this  hospital  Christ¬ 
mas  party. 

Added  to  the  party  for  children  at  the  hospital,  each 
adult  patient  is  presented  a  box  of  candy  and  oranges. 
More  than  2,500  patients  have  shared  in  this  way. 

A  theatre  party  given  in  connection  with  a  local  movie 
house  for  underprivileged  school  children  was  held  every 
year  between  Christmas  and  New  Year’s  for  about  15 
years.  Tickets  to  the  show  were  distributed  by  teachers 
in  the  schools. 

1372  The  Mary  Lee  Tucker  organization  sends  Christ¬ 
mas  gifts  to  all  of  the  patients  at  Pleasantview  San¬ 
atorium,  although  this  project  has  just  been  added  in 
recent  years.  Gifts  were  sent  to  around  100  each  year.  | 
Baskets  of  fruit  and  candy  also  are  sent  at  Christmas  time  ! 
to  shut-ins  (mostly  elderly  folks)  in  Lorain  and  in  the  rest  \ 
homes  about  the  county. 

Each  year  the  Mary  Lee  Tucket  organization  has  been 
in  existence  it  either  has  provided  Christmas  baskets 
annually  for  from  250  to  700  families,  or  has  financed  such 
a  project  with  the  Salvation  Army  packing  the  baskets. 

Other  activities  (year-around)  of  the  Mary  Lee  Tucker  j 
organization  are  the  finding  of  employment  for  house¬ 
keepers,  baby  sitters,  laundresses,  etc.,  as  well  as  obtaining  ; 
nurses  to  care  for  the  ill  This  department  has  become  a 
routine  part  of  the  Mary  Lee  Tucker  work. 

For  two  years  during  the  depression  the  Mary  Lee 
Tucker  organization  operated  a  room  apart  from  The 
Journal  where  those  who  could  spare  wearing  apparel  ; 
brought  them  and  they  were  dispensed  to  the  needy  by 
Mary  Lee  Tucker.  This  room  was  open  two  days  a  week  i 
and  an  average  of  150  persons  each  day  visited  the  room  : 
to  obtain  clothes. 


During  one  week  of  zero  weather,  also  during  a  mild  flu 
epidemic,  the  Mary  Lee  Tucker  organization  collected 
blankets,  quilts  and  warm  clothing  and  delivered  them  to 
families  who  had  no  money  with  which  to  buy  these  articles. 

Milk  was  also  provided  for  many  families  during  the  de¬ 
pression  period,  as  well  as  medicine,  etc. 

The  organization  had  cooperated  with  all  other  welfare 
groups  in  the  city,  and  independent  of  those  groups,  has 
aided  in  various  ways  in  the  community,  even  to  taking 
personal  charge  of  several  persons  in  their  last  illnesses 
and  in  collecting  funds  with  which  to  provide  a  decent 
burial  for  two  indigent  persons  without  relatives. 

Each  year  at  Easter  time  the  Mary  Lee  Tucker  organi¬ 
zation  distributes  either  food  or  candy  to  every  patient  in 
St  Joseph’s  Hospital  and  due  to  a  surplus  in  the  treasury 
this  year,  gave  candy  to  the  old  folks  at  the  county  home. 

The  department  also  has  a  separate  fund  entrusted  to  it 
by  a  group  of  citizens  which  can  be  used  at  any  time  the 
organization  sees  fit  to  help  any  orphan  in  Lorain  County. 

Lilac  Festival 

As  one  means  of  helping  make  up  for  trees  and  shrub¬ 
bery  destroyed  in  the  great  Lorain  tornado  of  1924,  The 
Journal  developed  the  “Lilac  City”  program. 

Representatives  of  civic  groups  throughout  the  city 
formed  a  special  committee  which  purchased  lilac  bushes 
by  the  carload.  These,  in  turn,  were  sold  at  a  moderate 
rate  to  home  owners  and  distributed  among  parks  and 
schools. 

Six  thousand  lilac  bushes  were  set  out  in  the  fall  of  1930 
and  thousands  more  in  succeeding  years,  until  the 
war. 

1373  The  blooming  of  the  lilacs  each  year  was  cele¬ 
brated  with  a  Lilac  Festival  featured  by  a  dinner, 
award  of  prizes  for  the  best  lilac  blooms,  decoration  of 
downtown  streets,  poster  and  essay  contests. 


Lorain  Milk  Festival 

In  1941  The  Lorain  Journal  sponsored  a  county-wide 
Milk  Festival  which  featured  a  4-H  Club  calf  show,  a  pa¬ 
rade,  a  beach  pageant  and  regatta.  Several  Lorain  organ¬ 
izations  cooperated  in  this  event  which  was  attended  by 
thousands  of  persons  from  all  over  the  county. 

The  festival  served  to  give  recognition  to  fact  that  in 
addition  to  being  an  industrial  center,  Lorain  County  ranks 
first  in  dairy  income  among  counties  of  Ohio. 

Journal  Tennis  Tournament 

One  of  the  oldest,  if  not  the  oldest,  projects  undertaken' 
by  The  Journal,  is  the  annual  tennis  tournament,  open  to 
all  tennis  players  in  the  city,  in  three  classes — open  men’s 
division,  Junior  men’s  division  and  a  women’s  group  to 
include  all  ages. 

Established  nearly  20  years  ago  and  held  annually  until 
1942,  it  was  discontinued  that  year  because  of  the  war. 
It  is  being  resumed  this  summer. 

Entry  lists  usually  averaged  about  150  players  in  the 
three  groups  playing  through  pairings  into  finals  held  on 
one  day  in  gala  tennis  show.  Trophies  were  awarded  an¬ 
nually  to  winners.  All  expenses  were  paid  by  The  Journal 

i 

Junior  High  School  Track  Meet 

Another  annual  sports  event  is  the  Junior  High  School 
track  meet,  sponsored  by  the  schools  with  The  Journal  pro¬ 
viding  the  trophies.  One  trophy  is  for  the  meet  winners 
and  a  special  trophy  is  given  to  the  school  winning  the 
seventh-grade  relay  trophy  in  which  eight  boys  comprised 
a  team.  This  has  been  going  on  for  about  19  years. 

Lawn  Bowling 

The  Journal  annually  provides  two  lawn  bowling 
trophies  in  competition,  one  for  the  annual  July  4  singles 
tournament,  the  other  for  Labor  Day  doubles  tournament. 
These  events  are  four  years  old. 
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Charity  Football  Gams 

In  1939  The  Journal  sports  department  sponsored  a 
charity  football  game  between  Lorain  and  Sandusky  teams, 
proceeds  used  for  Christmas  welfare  funds. 

1374  Achievement  Award 

For  many  years  The  Journal  sponsored  an  annual 
achievement  award  for  the  person  adjudged  to  have  con¬ 
tributed  the  most  in  civic  service  in  the  preceding  12 
months.  A  special  committee  of  Lorain  citizens,  none  of 
whom  were  associated  with  The  Journal,  selected  the  win- 

i  . 

ner.  A  Lorain  teacher,  a  business  man,  a  surgeon,  an  in¬ 
dustrialist,  a  woman  welfare  worker,  a  Community  fund 
organizer  were  among  those  recognized  through  the  years. 

Hospital  Insurance 

In  cooperation  with  the  Blue  Cross  and  the  Cleveland 
Hospital  Association,  The  Journal  conducted  a  campaign, 
May  8  to  June  8, 1946,  for  enrollment  of.  returned  veterans 
for  hospital  insurance.  Under  this  arrangement  veterans 
were  able  to  enroll  as  individually  rather  than  through  fac¬ 
tory  of  business  establishment.  More  than  15  columns  of 
news  and  pictures  were  carried  and  450  veterans  signed  up. 

Utilities 

Probably  more  closely  identified  with  The  Journal  in 
the  last  20  years  was  the  campaign  launched  in  1924  to  pre¬ 
vent  an  increase  in  gas  rates. 

This  campaign  has  had  repeated  chapters  through  the 
years  as  the  Ohio  Fuel  Gas  Company,  a  Columbus  gas  and 
electric  subsidiary,  has  sought  rate  increases  either  of  City 
Council  or  the  State  Public  Utilities  commission.  However, 
Lorain  gas  users  pay  the  same  rate  they  did  in  1924  and 
Lorain  rates  are  among  the  lowest  in  the  state. 

In  1935,  1940  and  1945  The  Journal  devoted  scores  of 
columns  of  news  space,  editorials  and  pictures  in  behalf 
of  demands  for  lower  electric  rates,  on  the  grounds  that 
rates  in  other  Ohio  cities  were  lower.  Reductions  were 


obtained  by  the  city  in  each  five  year  renewal  of  the  local 
domestic  electric  contract  ! 

Others 

i 

Other  activties  of  The  Journal  included  presentations  of 
trophies  for  the  best  high  school  paper  in  Lorain  County; 
campaigns  to  recruit  pickers  to  save  Lorain  County’s  fruit 
and  vegetable  crops  in  the  war  years;  special  edition  in 
recognition  of  such  events  as  Lorain’s  Centennial,  annual 
playground  promotion  with  prizes  and  pictures  of  child 
with  most  freckles,  reddest  hair,  etc. ;  scooter  and  Kiddy- 
Kar  parades ;  annual  quilting  contests  with  entries  from  all 
parts  of  Lorain  County ;  pet  shows,  cooking  schools,  swim¬ 
ming  meets,  a  “Tin  Can  Derby”;  annual  presentation  of 
medals  for  champions  in  Class  F  (boys  under  15)  baseball ; 
Annual  prizes  for  year’s  first  baby;  trophies  for  Lorain’s 
annual  regatta;  all-out  participation  in  paper,  grease,  war 
garden  recruiting  and  salvage  campaigns  for  war  years. 

1375  Junior  Olympics 

Now  that  the  war  is  over,  The  Journal  is  adding  to  its 
community  activities.  Planned  for  the  summer  is  a  Junior 
Olympics  in  cooperation  with  playgrounds  of  the  city. 
Some  40  track  and  field  events  are  planned  for  boys  and 
girls  in  age  groups  from  12  to  17.  Preliminaries,  semi¬ 
finals  and  city  finals  will  stretch  over  about  eight  weeks. 
The  city  champions  will  go  to  Cleveland  as  guests  of  the 
paper  to  compete  with  champions  of  other  cities. 
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PUBLIC  SERVICE  FEATURES  OF  THE 
MANSFIELD  JOURNAL  COMPANY  j 

Mansfield  News-Journal's  Part  in  Establishing 
and  Promoting  the  Mansfield  Airport 

Recognizing  the  future  of  aviation  and  what  it  would 
mean  to  Mansfield  to  have  adequate  airport  facilities,  the 
News-Journal  began  an  intensive  campaign  early  in  1944 
to  establish  an  airport  in  the  city  which  would  be  a  credit 
to  the  community. 

Next  month  on  July  20,  1946,  the  Mansfield  Municipal 
Airport  will  be  officially  dedicated.  The  promotion  of  tjie 
airport  will  stand  as  an  outstanding  example  of  what  a 
civic-minded,  alert  newspaper  can  do  for  the  city  in  which 
it  is  published. 

The  News-Journal  began  on  May  12,  1944,  its  campaign 
for  the  airport  From  the  start  the  News-Journal  fought 
tirelessly  to  promote  the  airport  In  fact,  at  one  point  in 
the  campaign,  when  the  army  ruled  against  the  airport  as 
a  wartime  project,  many  were  willing  to  give  up  the  proj¬ 
ect  It  looked  as  though  Mansfield  would  have  to  wait  for 
many  years  before  the  project  could  be  realized.  However, 
the  News-J ouraal  didn’t  give  up.  It  kept  hammering  away 
with  editorials,  page  one  news  stories,  and  pictures,  trying 
in  every  way  to  keep  the  project  alive. 

Largely  through  the  News-Journal’s  efforts,  the  drive 
for  the  airport  kept  up  its  momentum.  It  soon  became  evi¬ 
dent  that  in  order  to  realize  the  goal,  a  committee  would 
have  to  go  to  Washington.  The  News-Journal  spent  much 
money,  time,  and  news  space  to  make  this  possible. 

Further  problems  arose  when  it  became  known  that 
roads  and  state  highways  would  have  to  be  re-routed,  in 
order  to  accomplish  the  project.  The  News-Journal  con¬ 
tinued  to  pound  away  at  this  new  obstacle,  until  City 
Council  finally  agreed  to  re-route  the  highways. 
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1535  Meanwhile  in  Washington,  the  airport  project 
went  from  committee  to  committee,  from  hearing  to 
hearing,  until  it  finally  found  its  way  to  President  Roose¬ 
velt’s  desk.  Finally  on  June  13, 1944,  the  President  okayed 
the  project. 

On  June  17,  1944,  bids  for  the  construction  of  the  air¬ 
port  were  announced,  and  by  June  20,  work  crews  began 
the  actual  construction  of  the  Mansfield  Municipal  Airport. 

Mansfield  News-Journai/s  Past  in  Passing  Bond  Issues 
to  Build  New  Schools  and  Erect  a  New  County  T.B. 
Sanatorium.  ' 

On  September  20,  1945,  a  bond  issue  was  proposed  in 
Richland  County  to  obtain  $3,000,000  for  building  and  im¬ 
proving  Mansfield  and  Richland  County  schools.  Another 
bond  issue  came  up  for  approval  of  a  new  county  T.B. 
Sanatorium,  costing  $300,000. 

After  a  thorough  investigation  of  the  two  proposals,  the 
News-Journal  was  convinced  that  the  conditions  found  in 
the  schools  and  the  T.B.  Sanatorium  warranted  passing  of 
the  bond  issues.  During  the  campaign,  the  News-Journal 
devoted  many  columns  of  space,  in  support  of  the  issues. 
This  was  done  through  editorials  and  pictures,  which 
showed  conditions  as  they  existed  in  the  schools  and  sana¬ 
torium,  and  by  news  stories  and  features  showing  the  need 
to  pass  the  issues. 

Active  publicity  for  the  school  bond  issue  began  on  Sep¬ 
tember  23, 1945,  with  a  big  story  on  a  rally  held  by  citizens 
interested  in  passing  the  issues.  This  was  followed  by 
pictures  printed  in  the  News-Journal  of  some  of  the  old 
schools  which  exposed  the  primitive  conditions  under  which 
Mansfield  school  children  had  to  live  and  study. 

To  help  the  passage  of  the  bond  issue  for  the  T.B.  Sana¬ 
torium,  the  same  news  treatment  described  above  in  deal¬ 
ing  with  the  school  question,  was  used.  The  News-Journal 
also  gave  wide  publicity  to  the  people  who  were  working 
for  the  campaign,  especially  the  ex-patients  who  had  been 
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treated  there.  Descriptions  were  published  of  the 

1536  primitive  conditions  which  still  existed  in  the  Sana¬ 
torium  and  what  that  meant  to  the  county. 

In  addition  to  news  stories,  features,  and  photographs, 
editorials  were  published  by  the  News-Journal  urging  the! 
passing  of  the  two  issues. 

As  a  result,  the  two  issues  passed  by  one  of  the  largest! 
majorities  in  the  history  of  the  county.  Officials  of  the! 
Sanatorium  and  the  schools  publicly  thanked  the  News-! 
Journal  for  its  part  in  putting  the  two  vital  issues  across. 

Mansfield  News-Joubnal’s  Part  in  Reducing  Electric  ; 
Rates  and  Costs  in  the  Community 

On  May  28,  1946,  Mansfield’s  City  Council  completed 
legislative  action  on  two  measures  to  drastically  reduce; 
the  cost  of  electrical  energy  to  the  home  power  users  of! 

the  city  and  to  the  city  government  as  welL 

\ 

The  council  passed,  with  assurance  of  acceptance  from! 
the  Ohio  Public  Service  Company,  power  concern  serving 
Mansfield,  a  new  home  electric  rate  ordinance  which  will 
reduce  costs  by  $35,000  a  year  to  the  city’s  home  users  of 
electricity,  and  at  the  same  time  passed  legislation  to  re-! 
duce  the  city’s  street  lighting  costs  by  the  same  amount 
annually — $35,000  a  year. 

Since  both  reductions  are  to  be  effective  throughout  the 
life  of  new  five-year  contracts,  the  aggregate  reduction  on 
the  two  rates  will  be  $350,000  in  the  next  five  years — 
$175,000  on  home  lighting  and  $175,000  on  street  lighting. 

A  history  of  the  negotiations  which  preceded  the  power! 
company’s  agreement  to  the  reductions  is  an  outstanding; 
example  of  a  newspaper’s  power  to  serve  the  people  of  a; 
community.  Here  is  a  condensed  outline  of  what  took  place.! 

On  January  9,  1946,  The  Mansfield  News-Journal  pub-i 
lished  a  well-developed  article  announcing  the  offer  made: 
by  the  Ohio  Public  Service  Company,  the  same  concern! 
that  serves  Mansfield,  to  Elyria,  another  Ohio  city 

1537  comparable  to  Mansfield  in  size  and  make-up.  On! 


that  same  date,  in  a  Page  1  editorial,  the  newspaper 
publicly  called  upon  the  Ohio  Public  Service  Company  to 
give  Mansfield  the  same  treatment  as  it  accorded  its  other 
customers,  and  pointed  out  that  two  other  cities  served  by 
Ohio  Public  Service  Company  had  fared  even  better  at 
the  hands  of  the  power  company  than  Elyria. 

Having  brought  the  situation  to  public  attention  the 
newspaper  then  set  about  demonstrating  publicly  that 
lower  power  rates,  both  for  homes  and  for  street  lighting 
purposes  already  were  overdue  in  Mansfield. 

On  January  10,  1046,  the  paper  published  a  compilation 
of  statistics  from  reports  of  the  Federal  Power  Commis¬ 
sion,  showing  that  Mansfield  electric  costs  were  too  high  in 
comparison  with  those  of  other  comparable  cities.  With 
this  information  publicly  submitted  and  left  unchallenged 
by  the  power  company,  four  members  of  the  City  Council 
on  January  12,  announced  that  they  would  press  for  lower 
light  rates.  (Story  January  13, 1946 — News- Journal) 

With  public  pressure  building  up  as  result  of  the  news¬ 
paper’s  continuing  interest  and  searching  inquiry  into  the 
community’s  right  rate  and  costs,  the  Ohio  Public  Service 
Company  on  January  16  offered  to  reduce  Mansfield’s 
home  lighting  rate  so  that  it  would  equal  rates  already  re¬ 
duced  in  Lorain  and  Elyria.  It  made  no  offer,  however,  to 
reduce  street  lighting  costs,  despite  the  fact  that  in  Lorain, 
street  lighting  costs  had  been  reduced  $30,000  a  year  on  a 
10-year  contract  basis  before  domestic  rates  were  cut,  and 
despite  the  fact  that  in  another  Ohio  city  served  by  Ohio 
Public  Service— Warren— the  power  company  had  been 
giving  the  city  its  street  lighting  free  of  ALL  COST. 

As  a  result  of  this  action,  the  City  Council  and  the  Ohio 
Public  Service  Company  began  a  long  period  of  negotia¬ 
tion,  with  the  newspaper  doing  its  best,  despite  secret 
meetings  and  withheld  particulars  of  proposals  and 
counter  proposals,  to  keep  the  public  informed.  This  was 
done  both  in  news  columns  and  in  editorials :  News- Journal 
issues  of  January  20,  21,  22,  23,  24  and  25. 
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1538  There  followed  weeks  of  continuing  negotiations, 
with  the  council  apparently  ready  to  accept  what¬ 
ever  the  Ohio  Public  Service  Company  would  offer,  but 
with  the  newspaper  insisting  upon  receiving  benefits  equal 
to  those  of  other  comparable  cities  in  the  power  company’s 
system — street  light  reductions  as  well  as  home  rate  offers. 
(News  articles  and  editorials  February  6,  March  8,  9,  12, 
13,  28  and  29) 

Through  all  of  April,  the  newspaper  kept  doggedly  at  its 
job,,  polling  the  council  to  obtain  free  expressions  of  senti¬ 
ment,  (April  4)  analyzing  costs  to  the  city’s  electric  con¬ 
sumers  resulting  from  stalled  negotiations  (April  5)  ex¬ 
posing  secrecy  with  which  matters  vital  to  the  public’s 
purse  were  being  negotiated  (April  6)  and  eventually, 
(April  17)  obtaining  a  new  and  lower  offer  from  the  Ohio 
Public  Service  Company. 

Still  the  newspaper  was  willing  to  maintain  its  position 
that  the  company  had  not  done  enough  (Page  1  editorial 
April  19)  and  continued  its  battle  for  lower  street  lighting 
costs  as  well  as  lower  home  lighting  rates. 

The  barrage  of  news  articles  and  editorials  continued — 
April  20,  22,  23,  24,  25,  27,  30  and  May  1.  One  highlight 
was  the  News-Journal’s  publication,  again  without  chal¬ 
lenge  by  the  Ohio  Public  Service,  that  in  1945  it  paid  a 
dividend  on  common  stock  representing  23  per  cent  of  the 
stock’s  value.  I 

On  May  6,  The  News-Journal  was  able  to  announce  a  ! 
combination  offer  from  the  Ohio  Public  Service  Company,  i 
cutting  home  lighting  rates  to  the  same  level  as  the  lowest  j 
paid  in  any  other  OPS-served  city,  and  at  the  same  time 
^educing  Mansfield’s  street  lighting  costs  $35,000  per  year. 
The  newspaper’s  action  had  more  than  doubled  what  would 
have  been  obtained  had  public  opinion  not  been  kept 
informed. 
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1539  Reform  and  Law  Enforcement 

NEWS- JOURNAL, *S  PART  IN  EXPOSING  AND  BRINGING 
ABOUT  PROSECUTION  OF  GAMBLING 

For  many  years  the  News-Journal  has  actively  crusaded 
against  gambling  in  the  community.  It  was  no  secret  that 
the  wide-open  nature  of  gambling  in  the  city  was  giving 
Mansfield  the  reputation  of  an  “open  city”. 

The  News-Journal’s  most  recent  campaign  actually  be¬ 
gan  May  2,  1944,  when  the  paper  drew  public  attention  to 
the  operation  of  bingo  games  by  local  clubs,  after  the  city 
police  had  closed  the  establishments.  The  publication  of 
these  facts  brought  about  subsequent  police  investigations. 
On  May  3,  the  News-Journal  carried  a  story  that  police 
had  ruled  bingo  legal  in  the  city.  However,  the  News- 
Journal  later  in  the  month  got  a  decision  from  the  prose¬ 
cuting  attorney  that  bingo  was  illegal  and  the  paper  made 
public  on  May  23,  1944  the  “confused”  situation  which 
existed  in  the  city  in  relation  to  gambling. 

For  nearly  two  years  the  News-Journal  continued  to 
hammer  away  at  the  police.  The  News-Journal’s  constant 
vigilance  finally  brought  about  one  of  the  biggest  roundups 
of  gamblers  and  gambling  establishments  in  the  history  of 
the  city. 

The  gambling  situation  finally  came  to  a  head  on  Feb¬ 
ruary  23,  1946,  when  a  series  of  raids  resulted  in  many 
arrests,  confiscation  of  equipment,  with  the  courts  jammed 
with  defendants.  On  that  day  the  News-Journal  published 
a  streamer,  page  one,  story  on  the  arrests,  with  a  full  lay¬ 
out  of  pictures  showing  the  gamblers  in  the  courts  and 
some  of  the  equipment  which  had  been  confiscated. 

The  News-Journal  printed  a  follow-up  story  the  next 
day,  giving  the  names  of  48  defendants  who  had  pleaded 
guilty.  An  editorial  was  printed  the  same  day  raising  the 
question  as  to  why  the  police  had  not  known  of  these  estab¬ 
lishments  before  the  date  of  the  raids. 


1540  On  May  26,  the  News-Journal  hit  the  street  with 
an  expose  of  the  whole  gambling  question.  Through 
enterprise  and  a  desire  to  bring  the  full  story  to  the  Mans¬ 
field  people,  the  News-Journal,  working  in  close  coopera¬ 
tion  with  the  prosecuting  attorney,  told  the  people  of 
Mansfield  that  three  private  investigators  had  been  hired 
to  investigate  gambling  in  the  city. 

With  this  knowledge  made  public,  the  police  made  even 
more  arrests  and  clamped  down  on  bingo  games  and  ‘‘bank 
night”  in  the  theatres. 

On  May  27,  the  News- Journal  completed  its  roundup  of 
the  end  of  gambling  in  the  city  by  publishing  the  last 
arrests  and  fines  by  the  court.  An  editorial  was  published 
on  this  day,  which  stated  that  it  was  up  to  the  people  of 
Mansfield  to  keep  the  lid  down  on  gambling. 

News-Journal's  Part  in  Obtaining  Additions  to  the 
Police  Force  in  OedeE  that  Citizens  Might  Be 
Better  Protected. 

i 

During  the  war  years,  the  News-Journal  was  quick  to 
see  that  any  reduction  in  the  police  force  would  be  harmful 
to  the  city,  especially  with  the  expected  rise  in  juvenile  de¬ 
linquency  and  petty  crime. 

On  May  30,  1944,  the  News-Journal  backed  and  gave 
publicity  to  the  organization  of  a  disaster  squad  to  serve 
in  the  event  of  a  police  or  fire  emergency.  However,  the 
News-Journal  continued  to  help  bring  about  the  appoint¬ 
ment  of  additional  police  to  protect  the  city.  Finally,  on 
June  14,  1944,  three  new  policemen  were  added  to  the 
“danger  shift”  to  help  combat  the  rise  in  crime. 

Although  the  News-Journal  thought  this  was  definitely 
a  step  in  the  right  direction,  the  paper  saw  the  need  for 
even  more  police.  Finally  on  October  23,  1944,  City  Coun¬ 
cil  approved  the  appointment  of  10  new  officers.  This  was 
brought  about  largely  by  the  wide  publicity  the  News- 
Journal  gave  to  a  wave  of  vandalism  which  had  swept  the 
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1541  News-Journal’s  Drive  to  Get  County  to  Remodel 
or  Rebuild  its  6 6-Year- Old  County  Jail 

As  a  part  of  its  willingness  to  act  in  the  public’s  best 
interests,  the  News-Journal  has  sought  for  over  a  year  to 
get  the  county  to  do  something  about  remodeling  the 
County  JaiL 

In  a  recent  story  on  June  6,  1946,  a  five-column  spread 
with  story  and  art  was  used  to  arouse  the  public  and  county 
officers  to  the  need  for  building  or  adequately  remodeling 
the  old  jaiL  To  quote  directly  from  the  story:  “Richland 
County’s  66-year-old  jail  is  a  rusting,  decaying  hulk  with 
rat-filled  basement,  narrow  stairways,  makeshift  wiring, 
and  rotten  floors.” 

In  previous  stories,  one  of  them  appearing  September 
16, 1945.  a  complete  expose  of  conditions  at  the  county  jail 
were  printed.  The  story  pointed  out  that  not  only  was  the 
jail  itself  a  “horror  chamber”  but  that  its  overcrowded 
condition  made  it  necessary  for  juveniles  to  be  housed  with 
hardened  criminals.  The  News-Journal  stressed  this  point 
strongly. 

To  date,  nothing  has  been  done  to  improve  the  conditions 
at  the  jail,  but  the  News-Journal  proposes  to  continue  to 
hammer  away  until  something  is  done. 

Help  Given  to  War  Bond  Drives  in  Mansfield 

By  News-Journal 

During  every  war  bond  drive  and  the  victory  loan,  the 
News-Journal  gave  its  whole-hearted  support  to  the  pass¬ 
ing  of  the  quota  set  for  Richland  County.  In  every  drive, 
the  quota  was  not  only  met  but  actually  exceeded  by 
hundreds  of  thousands  of  dollars.  The  war  bond  chairmen 
have  repeatedly  publicly  thanked  the  News-Journal  for  its 
indispensable  efforts. 

The  News-Journal  not  only  gave  all  the  space  necessary 
to  the  bond  committees  to  insure  the  passing  of  the  drives, 
but  continuously  used  photographs,  printed  editorials,  and 
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went  out  of  its  way  to  do  everything  in  its  power  to  put 
the  drives  across. 

1542  The  News-Journal  feels,  with  justification,  that  it  \ 
was  a  potent  force  in  making  the  drives  an  outstand¬ 
ing  success.  Without  the  News-Journal’s  efforts  it  is 
doubtful  that  the  drives  would  have  been  the  successes  that 
they  were. 

i 

Other  Civic  Campaigns  and  Community  Betterment 
Drives  Supported  by  News-Journal 

Red  Cross 

Throughout  the  Mansfield  News-Journal’s  existence,  it  j 
has  been  vitally  interested  in  putting  across  all  Red  Cross  ; 
campaigns.  Knowing  that  the  Red  Cross  is  the  outstand¬ 
ing  organization  of  its  kind,  the  News-Journal  has  devoted ; 
many  hours  and  much  space  to  further  its  development  and 
influence  in  the  community. 

During  the  war  years,  despite  its  reduced  staff  and  news¬ 
print,  the  News-Journal  redoubled  its  efforts  to  promote 
Red  Cross  activities  and  drives.  When  the  Red  Cross,  for 
instance,  called  for  blood  donors,  the  News-Journal  went; 
all  out  in  its  appeal  for  donors.  The  News-Journal’s  news 
staff  and  photographic  and  engraving  departments  were; 
literally  put  at  the  disposal  of  the  Red  Cross. 

In  the  Red  Cross’  campaign  for  funds,  the  News-Journal 
has  been  a  vital  factor  in  putting  over  all  its  drives.  How¬ 
ever,  the  News-Journal  is  particularly  proud  of  its  part 
in  the  recent  drive  which  began  on  March  1, 1946  and  ended 
on  March  31. 

When  the  drive  began,  Mansfield  was  hit  hard  by  strikes 
and  money  was  scarce.  Workers  for  the  Red  Cross  drive 
were  frank  in  admitting  to  the  News-Journal  that  they  had 
little  expectation  of  putting  the  drive  across.  The  News- 
Journal  thought  it  could  be  done,  with  the  proper  support 
So  the  News-Journal  staff  pitched  in.  No  stone  was 

1543  left  unturned.  The  net  result  was  that  the  drive 
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figure  was  not  only  met  but  was  exceeded  by  $1,169. 
Officials  of  the  Red  Cross  were  jubilant  and  again  the 
News-Journal  was  publicly  thanked  for  its  public  service. 

Community  Fund 

i 

The  Community  Fund  in  Mansfield  is  a  much-respected 
institution  and  is  known  for  its  good  work  in  making  the 
city  a  better  place  in  which  to  live.  They  not  only  take 
care  of  the  needy  but  contribute  funds  to  many  worth¬ 
while  activities  in  the  city. 

They  help  out  the  YMCA,  YWCA,  Friendly  House,  Boy 
Scouts,  Girl  Scouts,  Salvation  Army,  St.  Vincent  de  Paul 
Society  (a  Catholic  charity),  and  needy  hospital  cases. 

Every  year,  the  News-Journal  takes  an  active  part  in 
the  Community  Fund’s  drive  for  funds.  The  News- 
Journal  has  always  gone  all  out  in  its  efforts  to  make  the 
Community  Fund’s  drives  an  outstanding  success.  Not 
once  has  the  Community  Fund  failed  to  meet  its  quota. 

Community  Fund  officials,  knowing  how  the  News- 
Journal  has  helped  make  their  drives  a  success,  have 
always  worked  closely  with  the  paper.  When  they  are 
ready  to  begin  their  drive,  it  is  to  the  Mansfield  News- 
Journal  they  always  turn  for  publicity  and  advice  on  how 
to  put  the  drive  across. 

The  drive  is  always  announced  first  in  the  News- Journal. 
Throughout  the  campaign,  the  News-Journal  carries  daily 
stories  and  frequent  editorials.  News  pictures  and  feature 
stories  are  also  used. 

Like  the  Red  Cross,  it  is  doubtful  that  the  annual  Com¬ 
munity  Fund  campaigns  would  be  a  success  without  the 
News-Journal’s  active  support 

Health  Problems 

Public  health  is  a  problem  in  every  community,  but  it  is 
doubtful  that  any  newspaper  of  the  News- Journal’s 
1544  size  has  worked  more  closely  with  public  health 
authorities  and  has  devoted  more  space  to  health 


problems  in  the  community  than  the  News-JournaL  The 
News- Journal  has  never  been  satisfied  with  routine  coverr 
age  of  health  problems  in  the  community.  Dr.  W.  B.  Wild, 
City-County  Health  Commissioner,  has  repeatedly  told 
News-Journal  executives  that  the  News- Journal  has  con¬ 
tributed  more  than  its  share  in  putting  over  health 
programs. 

For  instance,  when  Dr.  Wild’s  office  urged  pre-school 
health  examinations,  the  News-Journal,  realizing  the  im¬ 
portance  of  such  an  undertaking,  campaigned  for  such  a 
program.  The  program  was  given  front  page  coverage,  in 
addition  to  inside  features  with  art  urging  that  such  a 
forward-looking  measure  could  not  be  neglected  in  a  pro¬ 
gressive-minded  community.  The  program  finally  became 
a  reality,  with  the  community  in  full  support  of  the 
measure. 

When  an  epidemic  hits  the  city,  the  News-Journal  always 


gives  tips,  originating  in  the  city-county  health  depart¬ 
ment,  telling  what  to  do  in  case  of  an  emergency. 

In  addition,  the  city-county  health  department,  through 
cooperation  with  the  News-Journal,  publishes  hints  on  how 
to  safeguard  the  public  health. 

Recbeatiok 

.  %  i 

The  News-Journal  has  not  only  kept  the  public  informed 
as  to  the  recreation  needs  and  facilities,  but  has  actively 
crusaded  for  better  recreation  facilities  and  proper  super¬ 
vision  of  such  activities. 

In  the  past  the  News-Journal  has  promoted  a  children’s 
theatre  group,  summer  recreation  facilities  in  the  parks 
and  playgrounds  of  Mansfield,  the  Community  Players 
(an  amateur  theatrical  group),  and  all  recreation  activi¬ 
ties  of  the  Boy  Scouts,  Girl  Scouts,  YMCA,  YWCA,  the 
Friendly  House  and  the  Salvation  Army. 

The  News-Journal  has  also  cooperated  with  the  Public 
Library,  which  offers  recreation  to  young  children  through 
reading  and  story  groups. 
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1545  Each  spring  the  News-Journal  publishes  a  full 
summary  of  recreational  activities  which  will  be 
available  in  the  city  for  youngsters  during  the  summer 
months. 

Often  when  the  News-Journal  feels  that  the  recreational 
facilities  in  the  city  are  not  being  operated  properly,  it 
campaigns  for  correction  of  such  conditions.  For  instance, 
on  June  11, 1944,  the  News-Journal  published  a  five-column 
spread  with  story,  drawing  attention  to  the  lack  of  super¬ 
vision  in  the  city’s  parks  and  playgrounds. 

Juvenile  Delinquency 

Feeling  that  recreation  and  the  juvenile  delinquency 
problems  were  closely  allied,  the  News-Journal  has  actively 
campaigned  for  recreation  facilities  as  means  to  help  pre¬ 
vent  juvenile  delinquency. 

Keenly  aware  of  the  threat  which  juvenile  delinquency 
held  for  the  community,  the  News-Journal  began  calling 
attention  to  the  problem  early  in  1944.  As  a  result  of  the 
publicity  given  to  the  rise  of  juvenile  delinquency,  a  civic 
committee  was  formed  to  study  juvenile  delinquency. 

On  May  13,  the  News-Journal  ran  a  page  one  story  on 
the  report  made  by  the  committee,  and  on  May  31  another 
page  one  story  appeared  revealing  further  plans  of  the 
committee.  The  committee  felt  that  an  expansion  of  recre¬ 
ational  facilities  was  the  key  to  combating  juvenile 
delinquency. 

On  June  21,  an  editorial  appeared  in  the  News-Journal 
titled  “Recreation  as  Delinquency  Curb.”  On  June  1,  the 
News-Journal  was  able  to  publish  the  fact  that  the  program 
would  go  ahead  as  suggested  by  the  News-Journal. 


MANSFIELD  JOURNAL  COMPANY 

PARTIAL  LIST  OF  MANSFIELD  NEWS-JOURNAL 
ADVERTISERS  WHO  ALSO  USE  RADIO  FOR 
LOCAL  ADVERTISING 

Household  Finance 
Stewart’s  Paint  Store 
Toastmaster  Bread  (Nickles) 

King’s  Shoes 

Fusco’s 

Weather-Seal 

Coca-Cola 

Batson’s 

Borden’s  Milk 

Coliseum 

Richland  County  Auto  Club 
Kessel’s  Furniture  •  • 

West’s  Dry  Cleaning 
Continental  Mortgage  Co. 

Paul  Lee’s  Restaurant 
Class  Health  Bath  Parlors 
Mansfield  Truck  Rental 
Stuhldreher’s  Flower  Shop 
Billingsley  Tree  Surgery 
Stone’s  Grill 
Cy’s  Sandwich  Shoppe 
Happy  Harry’s  Restaurant 
Myers  Furniture  Store 
Ford  Motor  Car  Co. 

Fotocraft  Studio 
Central  Fruit  Co. 

Superior  Roofing  Company 
1562  Turner  Home  Appliances 

Norton’s  Shoe  Repair 
Matthew’s  Tax  Consultants 
Wrestling  Matches 
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Olan  Mills  Studios 
Main  St  Lunch 
National  Electric  Co. 

Army  Recruiting 
Pepsi-Cola 

Ditwiler’s  Hat  Shoppe 
Phoenix  Hotel 
Goodrich  Stores 
Marian’s  Beauty  Salon 
Swift  Packing 
Kellogg’s  Cereal  Co. 

Victory  Worker’s  Exchange 
Morgan’s  Dry  Cleaners 
Brook’s  Meat  Market 
Rex  Bell’s  Used  Cars 
Schonauer  Motor  Sales 
Hoffman  Paint  Store 
Smart’s  Music  Store 
National  Clothing  Co. 

Boscul  Coffee 
“Mud”  Gardner  Garage 
Prudential  Insurance  Co. 

Moorhead  Garage 

1638  Mansfield  Journal  Exhibit  No.  21 

October  21, 1941 

Rogers  &  Company  of  Mansfield 
25-33  North  Main  Street 
Mansfield,  Ohio 

Attention:  Mr.  M.  Ratner 

Gentlemen : 

With  reference  to  your  advertising  contract  with  the 
Mansfield  Journal  Company  covering  advertising  in  the 
Mansfield  News-Journal  for  one  year  from  September  19, 
1941: 


You  are  hereby  notified  that  said  contract  is  cancelled 
effective  30  days  from  the  date  of  this  letter. 

You  are,  and  have  been  indebted  to  us  for  a  large  amount 
of  money  covering  advertising  space  used,  which  account 
has  been  overdue  for  a  long  time. 

Very  truly  yours, 

Mansfield  Journal,  Company 

By  J.  W.  Grasam 

General  Manager 

jwg:bw 

registered  mail 

1639  November  3, 1941 

Bogers  &  Company  of  Mansfield 

25-33  North  Main  Street  j 

Mansfield,  Ohio 

i 

Attention:  Mr.  M.  Batner 
Gentlemen : 

You  are  indebted  to  this  company  for  a  considerable 
amount  of  money  covering  advertising  space  used,  which 
account  has  been  overdue  for  a  long  time.  Unless  this 
account,  plus  interest,  is  paid  within  ten  days  from  today, 
the  account  will  be  turned  over  to  our  attorneys,  with  in¬ 
structions  to  institute  suit  for  collection  of  the  amount 
due,  plus  interest. 

Very  truly  yours, 

Mansfield  Journal  Company 
By  J.  W.  Graham 
General  Manager 

jwg  ;bw 

registered  mail 
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1984  Federal  Communications  Commission 

Aug  4  1948 

BEFORE  tH  R 

FEDERAL.  COMMUNICATIONS  COMMISSION 
WASHINGTON  25,  D.  C. 

Docket  No.  7356 
File  No.  BP-4430 

In  re  Applications  of 

Laurence  W.  Harry,  tr/as  Fostoria  Broadcasting  Company 

Fostoria,  Ohio 

!  Docket  No.  7417 

File  No.  BP-4275 

Mansfield  Journal  Company 
Mansfield,  Ohio 

Docket  No.  7418 
File  No.  BP-4276 

The  Lorain  Journal  Company 
Lorain,  Ohio 

For  Construction  Permits 


Docket  No.  7589 
File  No.  B2-PH560 

In  re  Applications  of 

Unity  Corporation,  Inc. 
Mansfield,  Ohio 

Docket  No.  7590 
File  No.  B2-PH-587 


Richland,  Incorporated 
Mansfield,  Ohio 


Docket  No.  7591 
File  No.  B2-PH-728 


Mansfield  Journal  Company 
Mansfield,  Ohio 

For  Construction  Permits 

i 

i 

Petition  for  Reconsideration  for  Rehearing 

and 

Other  Appropriate  Relief 
Memorandum  Brief 

Comes  now  The  Mansfield  Journal  Company  of  Mans¬ 
field,  Ohio  and  The  Lorain  Journal  Company  of  Lorain, 
Ohio,  by  their  attorneys,  and  pursuant  to  the  provisions  of 
Section  405  of  the  Communications  Act  of  1934,  as  amended, 
Section  1.390  of  the  Rules  and  Regulations  of  the  Federal 
Communications  Commission,  hereby  respectfully  petition 
the  Commission  to  (1)  reconsider  its  action  of  July  14, 1948 
(released  July  15, 1948)  purporting  to  deny  the  applications 
of  the  Mansfield  Journal  Company  and  the  Lorain  Journal 
Company;  (2)  set  aside  its  Decision  of  July  14,  1948;  (3) 
amend  and  correct  its  decision  of  July  14,  1948  so  that  the 
findings  of  Fact  and  Conclusions  thereof  will  be  in  accor¬ 
dance  with  the  weight  of  substantial  evidence  as  contained 
in  the  record;  and  (4)  adopt  a  final  decision  grant- 
1985  ing  the  applications  of  the  Mansfield  Journal  Com¬ 
pany  and  the  Lorain  Journal  Company.  In  the  alter¬ 
native,  it  is  respectfully  requested  that  the  Commission 
stay  the  effectiveness  of  its  Decision  of  July  14,  1948  and 
grant  a  rehearing  of  this  consolidated  matter  and  (5)  per¬ 
mit  oral  argument  on  this  petition  prior  to  action  thereon.1 

Preliminary  Statement 

1.  This  petition  of  the  Mansfield  Journal  Company  and 
the  Lorain  Journal  Company  is  directed  against  the  Com¬ 
mission’s  Decision  in  the  above-entitled  consolidated  pro¬ 
ceedings  as  well  as  the  Commission’s  Order  of  January 
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10, 1948  severing  and  granting  the  application  of  Richland, 
Incorporated  (Docket  No.  7590,  File  No.  B2-PH-587). 

2.  This  petition  contains  a  recitation  of  general  errors 
in  law  to  the  constitutional,  judicial  and  legal  questions 
involved  as  well  as  specific  errors  on  the  part  of  the  Com¬ 
mission,  and  by  reciting  specific  errors,  the  Mansfield  Jour¬ 
nal  Company  and  the  Lorain  Journal  Company  do  not 
waive  the  position  they  maintain  as  declared  in  the  general 
errors  hut  save  and  reserve  that  position  as  indicated. 

3.  The  general  exceptions  as  hereinafter  set  forth  are 
more  particularly  explained  in  detail  in  the  correspondingly 
numbered  paragraphs  of  the  brief  attached  hereto. 

4.  In  the  interest  of  clarity  and  brevity,  the  Mansfield 
Journal  Company  and  the  Lorain  Journal  Company  are  - 
hereinafter  referred  to  as  petitioners  or  applicants.  Cita-  T 
tions  to  the  AM  Transcript  are  indicated  (T-)  and  citations 
to  the  FM  Transcript  are  indicated  (FMT-). 


In  support  of  this  petition  there  is  respectfully  shown 
unto  the  Commission  in  the  following  numerous  respects 
and  with  particularity,  the  unjust  unwarranted,  erroneous 
and  illegal  aspects  of  the  purported  decision  in  the  above 
entitled  consolidated  proceeding. 

L  The  Commission  erred  in  its  Decision  by  ille- 
1986  gaily  assuming  authority  over  matters  not  within 
its  jurisdiction.  (Decision,  Findings,  Paragraphs 
15, 16, 17, 18, 25, 30,  31,  32 ;  Conclusions,  Paragraphs  2,  3,  4) 
IL  The  Commission  erred  by  illegally  imputing  motives 
and  acts  to  these  applicants  which  have  heretofore  been 
declared  by  Congress  and  the  Courts  as  illegal  and  criminal. 
(Findings,  Paragraphs  16,  17,  18,  25;  Conclusions,  Para¬ 
graphs  2,  3,  4) 

ILL  The  Commission  erred  by  illegally  attempting  to 
penalize  these  applicants  for  exercising  and  proposing  to 
continue  to  exercise  their  constitutional  rights  of  freedom 
of  speech  and  freedom  of  the  press.  (Findings,  Paragraphs 


15, 16, 17, 18, 25, 30,  31, 32 ;  Conclusions,  Paragraphs  2, 3, 4) 

IV.  The  Commission  erred  by  erroneously  and  illegally 
attempting  to  extend  its  regulatory  functions  over  busi¬ 
nesses  and  matters  which  are  not  within  its  statutory  juris¬ 
diction.  (Findings,  Paragraphs  15, 16, 17, 18,  25,  30, 31, 32 ; 
Conclusions,  Paragraphs  2,  3,  4) 

V.  The  Commission  erred  by  finding  and  concluding  upon 
matters  not  within  its  jurisdiction  and  matters  upon  which 
these  applicants  had  no  prior  notice  of  or  appropriate  hear¬ 
ing  thereon.  (Findings,  Paragraphs  15,  16,  17,  18,  25,  30, 
31,  32 ;  Conclusions,  Paragraphs  2,  3,  4) 

VI.  The  Commission  erred  by  illegally  attempting  to 
disqualify  these  applicants  in  the  absence  of  any  legal  re¬ 
quirements  that  they  be  disqualified  as  licensees.  (Find¬ 
ings,  Paragraphs  15,  16,  17,  18,  25,  30,  31,  32;  Conclusions, 
Paragraphs  2,  3,  4, 10, 12) 

VII.  The  Commission  erred  by  failing  to  make  proper 
findings  and  conclusions  as  required  by  the  Communications 
Act  of  1934,  as  amended,  and  the  Decisions  of  the  Courts 
interpreting  same.  (Findings,  Paragraphs  15,  16,  17,  18, 
25,  30,  31,  32;  Conclusions,  Paragraphs  2,  3,  4,  10,  12) 

Vm.  The  Commission  erred  by  illegally  considering  and 
concluding  upon  insubstantial  evidence  and  material  not  in 
the  record  concerning  matters  which  are  beyond  its  jurisdic¬ 
tion  and,  further,  erred  by  failing  to  find  and  conclude  in 
accordance  with  the  substantial  evidence  in  the  record  con¬ 
cerning  the  legal,  financial,  technical  and  other  qualifica¬ 
tions  of  these  applicants.  (Findings,  Paragraphs  15,  16, 
17, 18,  25, 30, 31, 32 ;  Conclusions,  Paragraphs  2,  3,  4, 10, 12) 
IX.  The  Commission  erred  by  finding  and  con- 
1987  eluding  that  these  applicants  had  and  would  use  “ex¬ 
clusive  advertising  contracts”,  such  findings  and 
conclusions  being  contrary  to  the  weight  of  substantial  evi¬ 
dence  as  shown  by  the  record  of  this  case.  (Conclusions, 
Paragraph  4,  Page  17) 

X  The  Commission  erred  in  considering  the  testimony 
of  certain  witnesses  as  that  of  a  “public  witness”  when  the  ! 
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substantial  evidence  shows  that  these  witnesses  testified  for 
a  private  purpose  only.  (Conclusions,  Paragraph  3,  Pages 

15, 16) 

XL  The  Commission  erred  by  giving  greater  weight  to 
the  testimony  of  adverse  witnesses  than  it  gave  to  the  testi¬ 
mony  of  witnesses  on  behalf  of  these  applicants.  (Conclu¬ 
sions,  Paragraph  3,  Pages  15,  16) 

xlL  The  Commission  erred  in  finding  that  the  Mansfield 
Journal  Company  did  not  refute  the  testimony  of  O’Hara 
concerning  his  conversation  with  Mr.  S.  A.  Horvitz  relative 
to  opposing  Station  WMAN.  (Decision,  Page  10,  Para^- 
graph  18) 

XllL  The  Commission  erred  in  concluding  that  if  these 
applicants  were  to  become  broadcast  licensees,  competition 
in  the  dissemination  of  news  and  information  would  be 
suppressed  and  pressure  would  be  exerted  on  advertisers 
to  enter  into  exclusive  advertising  contracts.  ( Conclusions, 
Paragraph  4,  Page  17) 

XIV.  The  Commission  erred  in  failing  to  find  that  each 
of  these  applicants  have  achieved  meritorious  public  service 
accomplishments  in  their  respective  communities  as  shown 
by  the  record  of  this  proceeding.  (Findings,  Paragraph 
14,  28;  Conclusions,  Paragraphs  2,  3,  4) 

XV.  The  Commission  erred  in  failing  to  give  proper 
recognition  to  the  public  service  accomplishments  of  these 
applicants  as  shown  by  the  record  of  this  proceeding. 
(Mansfield  Journal  Exhibit  3,  Lorain  Journal  Exhibit  1) 

XVL  The  Commission  erred  in  concluding  that  “the 
newspaper  (Mansfield  Journal)  solicited  opposition  to  the 
original  application  for  the  station”  (WMAN).  (Conclu¬ 
sions,  Paragraph  4,  Page  17) 

XV 11.  The  Commission  erred  in  its  Findings  concerning 
the  relations  between  the  Lorain  Journal  Company  and  the 
Lorain  Labor  Unions.  (Findings,  Pages  12  and  13,  Para¬ 
graph  25). 

X V  111.  The  Commission  erred  in  failing  to  find  that  the 
Lorain  Journal  Company  has  been  fair  to  and  cooperated 


with  Lorain  Labor  Unions.  (Findings,  Paragraph  25) 
1988  XIX.  The  Commission  erred  by  failing  to  find  and 
conclude  upon  the  policies  of  these  applicants  with 
respect  to  organized  labor  as  shown  by  the  record  of  this 
proceeding.  (Mansfield  Journal  Company,  Paragraph  32, 
Page  14;  Lorain  Journal  Company.  Paragraph  25,  Pages 
12  and  13) 

XX,  The  Commission  erred  in  purporting  to  grant  the 
FM  application  of  Richland,  Incorporated  (WMAN)  by  its 
Order  of  January  10, 1948. 

XXI.  The  Commission  erred  in  apparently  finding  that 
the  opposition  of  the  Messrs.  Horvitz  and  the  Mansfield 
Journal  to  Station  WMAN  was  unwarranted.  (Decision, 
Findings,  Paragraph  16,  Page  9;  Conclusions,  Paragraph 
4,  Pages  16  and  17) 

X  X IT.  The  Commission  erred  in  failing  to  find  that  the 
stand  taken  by  the  Mansfield  Journal  Company  and  the 
Messrs.  Horvitz  toward  Richland,  Inc.  (WMAN)  is  well 
founded  upon  facts  contained  in  the  official  records  of  the 
Commission. 


XXIII.  The  Commission  erred  in  concluding  that  the 
Lorain  Journal  Company  is  not  qualified  to  receive  a  grant 
of  its  FM  application  for  a  new  FM  station  at  Lorain,  Ohio. 
(Conclusions,  Paragraph  4,  Page  17). 

XXIV.  The  Commission  erred  in  failing  to  find  in  ac¬ 
cordance  with  the  Proposed  Findings  of  Fact  and  Conclu¬ 
sions  filed  by  these  applicants,  in  these  cases,  with  the  Com¬ 
mission  on  January  3, 1947  and  August  27,  1946. 

XXV.  The  Commission  erred  in  finding  and  concluding 
that  Lawrence  W.  Harry  “is  legally,  technically,  financially 
and  otherwise  qualified  to  be  a  licensee  of  the  facilities  he 
requests”.  (Conclusions,  Paragraph  5,  Page  17  and  Para¬ 
graph  6,  Page  18) 

XXVI.  The  Commission  erred  in  finding  that  Lawrence 
W.  Harry  is  financially  qualified  to  construct  and  operate 
the  proposed  station.  Such  a  conclusion  is  not  supported 
by  the  financial  evidence  contained  in  this  record.  (Con¬ 
clusions,  Paragraph  5) 
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XXVTL  The  Commission  erred  in  finding  in  Paragraph 
10,  Page  6  of  this  Decision,  that  “applicant  has  also  estab¬ 
lished  a  $15,000.00  line  of  credit  with  a  Fostoria  Bank  and 
proposes  to  finance  the  construction  and  operation  of  his 
station  with  the  money  borrowed  from  the  bank”. 

xxvlll.  Ths  Commission  erred  in  finding  that  “Appli¬ 
cant  expects  to  obtain  local  news  from  the  Fostoria 
1089  newspaper”.  (Decision,  Paragraph  12,  Page  6)  This 
finding  is  contrary  to  the  substantial  evidence  con¬ 
tained  in  the  record  of  this  case. 

XXlx.  The  Commission  erred  in  finding  as  follows : 

“While  the  record  indicates  confusion  in  Mr.  Harry’s 
mind  concerning  the  broadcasting  of  controversial  issues, 
it  appears  that  he  proposes  to  permit  the  broadcast  of  such 
issues  involving  matters  of  public  importance,  and  equal 
time  will  be  given  for  the  expression  of  various  points  of 
view  with  respect  to  such  issues.”  (Decision,  Paragraph 
12,  Page  6).  (Emphasis  Supplied) 

XXX.  The  Commission  erred  in  failing  to  find  that  Mr. 
Harry  intends  to  give  preferential  treatment  to  one  church 
in  Fostoria  in  the  matter  of  religious  broadcasts.  (Find¬ 
ings,  Paragraph  12) 

AAX1.  The  Commission  erred  in  failing  to  find  that  Mr. 
Harry  proposes  to  discourage  the  use  of  his  proposed  sta¬ 
tion  for  political  broadcasts.  (Decision,  Paragraph  12, 
Page  6) 

XXXll.  The  Commission  erred  in  finding  that  Mr.  Harry 
proposes  a  program  service  designed  to  meet  the  needs  and 
desires  of  the  areas  and  populations  he  proposes  to  serve. 
Such  a  conclusion  is  contrary  to  the  evidence  as  contained 
in  the  record  of  this  proceeding.  (Findings,  Paragraph  12, 
Conclusions,  Paragraph  5) 

XXX 111.  The  Commission  erred  in  failing  to  deny  the 
application  of  Lawrence  W.  Harry  trading  as  the  Fostoria 
Broadcasting  Company.  (Conclusions,  Paragraph  11) 

XXXIV.  The  Commission  erred  in  finding  that  Lawrence 
W.  Harry  trading  as  the  Fostoria  Broadcasting  Company 


“is  in  every  way  qualified  to  receive  a  grant  of  his  applica¬ 
tion”.  (Conclusions,  Paragraph  6,  Page  18)  Such  a  con¬ 
clusion  is  not  supported  by  the  substantial  evidence  con¬ 
tained  in  the  record  of  this  case. 


I 

The  Commission  erred  in  its  Decision  by  illegally  assum¬ 
ing  authority  over  matters  not  within  its  jurisdiction.  (De. 
cision,  Findings,  Paragraphs  15,  16,  17,  18,  25,  30,  31,  32;  j 
Conclusions,  Paragraphs  2,  3,  4) 

1990  1.  The  Conclusions  of  this  Decision,  in  part,  find  j 

that  these  applicants  are  not  qualified  to  receive  j 
grants  of  their  applications  because  “They  have  operated 
their  newspaper  with  a  constant  objective  of  suppressing 
competition  and  establishing  monopolies”  (Conclusions, 
Paragraph  3,  Page  16)  and  “Competition  in  the  dissemina-  i 
tion  of  news  and  information  would  be  suppressed”  (Con-  j 
elusions,  Paragraph  4,  Page  17)  The  Commission  found. 
All  of  these  facts  serve  to  confirm  our  prior  conclusion  that  j 
the  owners  of  the  Mansfield  Journal  Company  have  sought 
to  suppress  competition  in  the  dissemination  of  news  and 
information  and  to  achieve  an  advertising  monopoly  in  the 
community  through  the  use  of  exclusive  advertising  con¬ 
tracts  ’ \  (Conclusions,  Paragraph  4,  Page  17) 

2.  Nowhere  in  the  Communications  Act  of  1934,  as 
amended,  or  in  the  Rules  and  Regulations  of  the  Federal  : 
Communications  Commission  is  any  form  of  jurisdiction 
either  expressed  or  implied,  vested  with  the  Commission,  j 
wherein  it  is  given  statutory  authority  to  determine  what  i 
constitutes  “A  desire  to  stifle  fair  competition”,  or  what 
actions  may  be  classified  as  “Establishing  monopolies”  or  ; 
what  constitutes  “exclusive  advertising  contracts”  or  what 
constitutes  “legitimate  news”. 

3.  The  Sherman  Anti-Trust  and  Clayton  Acts  declare1 
what  actions  on  the  part  of  individuals  and  combinations 
are  monopolistic  and  illegal.  Under  such  Acts,  the  Courts  '■ 
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are  given  exclusive  jurisdiction  over  all  monopolistic  of¬ 
fenses  which  are  declared  to  be  criminal.  Certain  other 
actions,  not  herein  in  issue,  are  also  within  the  jurisdiction 
of  the  established  Courts.  The  Federal  Trade  Commission 
is  the  only  administrative  agency  given  jurisdiction  over 
these  types  of  offenses.  Neither  the  Sherman  Act  or  the 
Clayton  Act  gives  the  Federal  Communications  Commission 
any  such  authority,  in  fact,  such  could  not  be  the  case  be¬ 
cause  these  Acts  were  passed  years  before  the  Federal 
Communications  Commission  came  into  existence. 

4.  The  Courts  have  declared  that  suppression  of  compe¬ 
tition  necessarily  restrains  commerce  in  violation  of  Section 
1-7  of  the  Sherman  Anti-Trust  Act,  since  “Restraint  of 
trade  contemplated  by  this  Section  means  restraint  of  com¬ 
petition”.  (Wm.  Goldman  Theatres  vs.  Loews,  Inc.,  C.  C. 
A.  Pa.  1945, 150  Fed.  2nd  738).  Section  I  of  the  Sherman 
Anti-Trust  Act  (26  Stat  209)  declares  that  every  person 

guilty  of  violating  the  provisions  thereof  shall  be 
1991  deemed  guilty  of  a  misdemeanor  and  shall  be  pun¬ 
ished  by  fine  not  exceeding  $5,000.00  or  by  imprison¬ 
ment  not  exceeding  one  year,  or  both,  said  punishment  in 
the  discretion  of  the  Court 

5.  The  Commission,  therefore,  has  illegally  concluded 
that  these  applicants  have  committed  acts  which  are  classi¬ 
fied  as  crimes  and  subject  to  punishment  In  so  doing,  the 
Commission  has  usurped  the  power  of  the  judiciary  and 
has  violated  the  constitutional  rights  of  these  petitioners 
under  the  Sixth  Amendment  to  the  Constitution  of  the 
United  States.  This  illegal,  unconstitutional,  arbitrary 
and  hence  dictatorial  assumption  of  power  by  the  Commis¬ 
sion  over  matters  not  within  its  jurisdiction  deprives  these 
applicants  of  their  right  of  due  process  of  law  guaranteed 
by  the  Constitution  of  the  United  States. 

n 

The  Commission  erred  by  illegally  imputing  motives  and 
acts  to  these  applicants  which  have  heretofore  been  declared 
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by  Congress  and  the  Courts  as  illegal  and  criminal.  (Find-  j 
ings,  Paragraphs  16,  17,  18,  25 ;  Conclusions,  Paragraphs  i 
2,3,4)  _  | 

1.  Having  illegally  usurped  the  authority  of  the  judiciary ; 
and  the  Federal  Trade  Commission,  the  Federal  Communi¬ 
cations  Commission  in  this  Decision,  then  attempts,  ille-j 
gaily,  to  impute  motives  and  acts  to  these  petitioners  which 
have  been  declared  to  be  criminal.  Inasmuch  as  the  Com- j 
mission  has  absolutely  no  authority  and  no  jurisdiction 
over  these  matters,  it  certainly  has  no  authority  to  reach  i 
conclusions  in  connection  with  the  motives  and  acts  in  the  i 
instant  case.  Yet  the  Commission  erroneously  and  ille-i 
gaily  finds  and  concludes  that  these  applicants  have  “sup¬ 
pressed  competition”  and  “desire  to  stifle  fair  competi-i 
tion”  and  “established  monopolies”.  (Decision,  Conclu¬ 
sions,  Pages  16, 17,  Paragraphs  3  and  4) 

2.  Since  the  Sherman  Act  and  the  Clayton  Act  declare; 
such  actions  to  be  illegal,  criminal  and  punishable  by  fine 
and/or  imprisonment,  the  Commission,  by  so  finding  and  I 
so  concluding,  has  deprived  these  applicants  of  their  con¬ 
stitutional  guarantees.  The  calumnious  and  illegal  impu- 1 

tation  of  motives  and  acts  to  these  applicants  which ; 
1992  have  heretofore  been  declared  by  Congress  and  the 
Courts  as  illegal  and  criminal,  deprives  these  peti-i 
tioners  of  their  right  to  a  fair  trial  and  due  process  of  law.  j 
(Sixth  Amendment,  Constitution  of  the  United  States) 

m  i 

The  Commission  erred  by  illegally  attempting  to  penalize  I 
these  applicants  for  exercising  and  proposing  to  continue! 
to  exercise  their  constitutional  rights  of  freedom  of  speech 
and  freedom  of  the  press.  (Findings,  Paragraphs  15,  16, ! 
17,  18,  25,  30,  31,  32;  Conclusions,  Paragraphs  2,  3,  4) 

1.  The  Constitution  declares  that  the  “Congress  shall i 

make  no  law. _ abridging  the  freedom  of  speech,  or  of  thei 

press;”  The  Constitution  prohibits  the  Congress  fromj 
abridging  the  right  of  free  speech  or  of  the  press.  The  Fed-  i 
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eral  Communications  Commission  is  a  creature  of  the  Con¬ 
gress.  Therefore,  any  authority  the  Communications  Com¬ 
mission  attempts  to  assume  over  freedom  of  speech  and  of 
the  press  is  self  generated.  Such  an  assumption  flouts  the 
Constitution  and  the  Constitution’s  limitation  on  the  Con¬ 
gress. 

2.  In  the  instant  decision,  however,  the  Commission  ille¬ 
gally  attempts  to  find,  conclude  and  penalize  these  appli¬ 
cants  for  not  publishing  “the  stations  program  logs”,  for 
not  publishing  what  the  Commission  considers  “legitimate 
news”,  and  “any  news  stories  relating  to  the  station  or  its 
personnel  unless  they  are  unfavorable”:  “will  not  accept 
advertising  from  the  station  or  from  merchants  desirous  of 
mentioning  the  station  in  their  advertising  copy”,  and  “if 
the  instant  application  is  granted,  the  paper  will  publish 
its  station’s  program  logs  but  still  would  not  publish  those 
of  WMAN”  (Decision,  Page  9,  Paragraph  16)  It  is  too  well 
an  established  principle  of  fundamental  law  of  this  country 
that  one  may  or  may  not  publish  that  which  he  desires,  to 
here  give  a  long  list  of  citations  and  decisions.  It  is  suf¬ 
ficient  merely  to  cite  a  few  in  which  the  Courts  said : 

“Freedom  of  speech  and  freedom  of  the  press  guaran¬ 
teed  by  this  amendment  and  the  Fourteenth  Amendment, 
embrace  at  least  the  liberty  to  discuss  publicly  and  truth¬ 
fully  all  matters  of  public  concern  without  previous  re¬ 
straint  or  fear  of  subsequent  punishment”  .  (Emphasis  , 
supplied  (Blossom  Dairy  Co.  vs.  International  Brother¬ 
hood  of  Teamsters,  W.  Va.  1942,  23  S.  E.  2nd  645).  See 
also,  Grosjean  vs.  American  Press  Co.,  La.  1936,  56  S.  Ct. 

444,  297  U.  S.  233,  80  L.  Ed.  660. 

1993  “The  ‘liberty  of  the  press’  is  a  right  belonging  to 
everyone  to  publish  whatever  he  pleases  without  in¬ 
terference  of  the  Government.”  (Emphasis  supplied) 
(Howard  Sports  Dailey  vs.  Weller,  1941, 18  A.  2nd  210, 179 
Md.  355) 

“The  constitutional  liberty  of  speech  and  of  the  press 
implies  a  right  to  freely  utter  and  publish  what  ever  the 
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citizen  may  please,  and  to  be  protected  against  any  respon¬ 
sibility  for  so  doing,  except  so  far  as  snch  publications, 
their  blasphemy,  obsenity,  or  scandalous  character,  may  be 
a  public  offense.”  (Emphasis  supplied)  (William  vs.  State, 
1923, 94  So.  882, 130  Miss.  827) 

3.  For  the  Commission  to  attempt  to  disqualify  these 
applicants  because  of  their  proper  exercise  of  their  right  of 
freedom  of  speech  and  freedom  of  the  press  is  a  violation  of 
these  petitioners  rights  under  the  first  Amendment  of  the 
Constitution  of  the  United  States. 

w  j 

The  Commission  erred  by  erroneously  and  illegally  at¬ 
tempting  to  extend  its  regulatory  functions  over  businesses 
and  matters  which  are  not  within  its  statutory  jurisdiction. 
(Findings,  Paragraphs  15,  16,  17,  18,  25,  30,  31,  32;  Con¬ 
clusions,  Paragraphs  2,  3,  4) 

1.  The  Congress  did  not,  in  the  Communications  Act  of 
1934,  as  amended,  give  the  Commission  any  authority  over 
newspapers  or  the  operation  of  such  businesses,  neither  did 
it  give  it  any  authority  or  jurisdiction  over  the  ‘‘control  of 
the  media  of  mass  communication  and  the  avoidance  of 
monopoly  of  the  avenues  of  communicating  fact  and 
opinion,,.  (Decision,  Page  15,  Paragraph  2)  The  first  Con¬ 
clusion  of  the  Commission  referring  to  these  applicants 
injects  this  issue.  Petitioners  are  not  advised  of  any  agency 
that  has  been  created  by  Congress  which  has  express  or 
implied  authority  over  these  fields  of  endeavor.  The  Com¬ 
munications  Commission  can  only  receive  such  authority  as 
is  delegated  to  it  by  the  Congress.  Any  attempt,  therefore, 
by  the  Commission  to  extend  its  authority  and  control  over 
these  fields  is  illegal  in  that  it  has  not  been  either  expressly 
or  impliedly  so  authorized  by  the  Congress. 

2.  The  newspaper  question  referred  to  in  the  second  Con¬ 
clusion  of  the  Commission  is  one  in  which  the  Commission 
jumps  into  and  out  of  with  greater  ease  than  the  “man  on 
the  flying  trapeze”.  This  question  is  not  mentioned  in  the 
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notices  of  hearing  issued  by  the  Commission  in  the 
1994  instant  case  and  it  is  first  injected  into  the  case  in 
the  proposed  Conclusions  to  which  exception  was 
taken.  This  procedure  does  not  afford  these  applicants  due 
process  of  law.  The  Commission  has  time  and  again,  on 
occasions  too  numberous  to  mention,  made  radio  grants  to 
newspaper  owners  publishing  the  only  newspaper  in  the 
town  without  raising  this  question.  In  the  case  of  Tri- 
State  Broadcasting  Company  vs.  FCC,  96  F.  2nd  564,  the 
reviewing  courts  said : 

“The  appellant  urges  that  the  Commission  erred  in  fail¬ 
ing  to  find,  on  the  question  of  whether  or  not  ownership  of 
the  proposed  station  by  Roderick  would  result  in  unfair  and 
destructive  competition  to  the  appellant  station  because 
Roderick  is  the  owner  of  a  newspaper  in  El  Paso,  so  that, 
as  asserted,  his  joint  control  of  newspaper  and  broadcasting 
facilities  would  give  him  an  unduly  advantageous  competi¬ 
tive  position.  We  know  of  no  provision  of  statute  or  rule  of 
law ,  and  are  cited  to  none  which  forbids  broadcasting  by  the 
owner  of  a  newspaper.”  (Emphasis  supplied) 

3.  Insofar  as  petitioners  are  informed ,  the  decision  of  the 
court  in  this  case  is  the  final  judicial  determinalion  on  this 
subject. 

4.  Although  the  Commission  quoted  part  of  its  Decision 
and  Public  Notice  in  Docket  No.  6051,  it  did  not  include 
other  pertinent  portions  such  as  the  following:  (Public 
Notice  of  July  13,  1944) 

“The  Commission  has  concluded,  in  the  light  of  the  rec¬ 
ord  in  this  proceeding  and  of  the  grave  legal  and  policy 
questions  involved,  not  to  adopt  any  general  rule  with 
respect  to  newspaper  ownership  of  radio  stations.” 

5.  There  have  been  many  cases  decided  in  favor  of  news¬ 
paper  applicants  since  the  pronouncement  of  this  policy  by 
the  Commission,  in  some,  the  question  has  been  injected 
and  in  others  it  has  not  (Doughty  &  Welsh,  10  FCC  398 
&  Stephen  R.  Rantoul,  decided  December  19, 1945).  In  some 
cases,  the  newspaper  applicants  have  been  favored.  (Ob- 
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server  Radio  Company,  Docket  No.  6763  &  Southern  Tier 
Radio  Service,  Docket  No.  6655;  See  also  Orlando  Daily 
Newspapers,  Docket  No.  7182,  Capital  Broadcasting  Com¬ 
pany,  Docket  No.  7504,  Hanford  Publishing  Company, 
Docket  No.  7783;  FCC  Decision  re  Midland  Broadcasting 
Company,  Docket  7712  &  Rich  Publishing  House,  Inc., 
Docket  7713). 

6.  It  is  impossible  to  determine  in  the  absence  of  regula¬ 
tion,  any  consistent  policy  or  standard  by  which  the  Com¬ 
mission  handles  the  question  of  newspaper  ownership.  Its 
decisions  are  conflicting  and  confusing  and  an  applicant 
cannot  determine  whether  it  will  be  confronted  with  this 
question  or  when  it  will  arise.  Such  a  vascillating  policy 
per  se  is  unconstitutional  and  unlawful.  Therefore  to  have 

the  “  newspaper  question”  injected  at  this  stage  of 
1995  this  consolidated  proceeding  deprives  these  appli¬ 
cants  of  their  right  to  a  full  and  fair  hearing  and 
any  finding  and  conclusions  on  this  question  are  arbitrary 
and  capricious. 

7.  In  the  instant  case  the  reasons  for  the  denial  of  the 
applications  of  these  petitioners  are  substantially  the  same 
as  those  set  forth  in  the  Proposed  Decision.  Exceptions 
were  filed  to  the  Proposed  Decision  which  pointed  out  with 
particularity  the  errors  of  the  Commission  including  the 
error  of  injecting  the  question  of  newspaper  ownership. 
Oral  argument  was  had  upon  these  exceptions  and  the  mem¬ 
bers  of  the  Commission  heard  why  these  applicants  were 
highly  qualified  to  be  broadcast  licensees.  The  qualifica¬ 
tions  of  these  applicants  are  clearly  set  forth  in  the  record 
and  show  many  years  of  meritorious  public  service  in  their 
respective  communities.  This  the  Commission  has  totally 
disregarded.  So,  when  the  Commission  releases  a  Final 
Decision  ignoring  the  record,  ignoring  the  exceptions  taken 
to  the  Proposed  Decision  and  ignoring  the  arguments  made 
on  behalf  of  these  applicants  showing  the  erroneous  and 
illegal  aspects  of  the  Commission’s  action,  it  is  only  rea¬ 
sonable  to  assume  that  the  element  of  newspaper  owners 
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ship  has  been  injected  as  the  excuse  upon  which  the  Com¬ 
mission  would  like  to  deny  these  applications  and  attempt 
to  justify  their  Decision  which  apparently  is  predicated 
upon  other  reasons  not  revealed  by  the  record  of  this  case. 

y 

The  Commission  erred  by  finding  and  concluding  upon 
matters  not  within  its  jurisdiction  and  matters  upon  which 
these  applicants  had  no  prior  notice  of  or  appropriate  hear¬ 
ing  thereon.  (Findings,  Paragraphs  15, 16, 17, 18,  25,  30, 31, 
32;  Conclusions,  Paragraphs  2,  3,  4) 

1.  For  the  convenience  of  the  Commission,  the  applicable 
issues  of  this  consolidated  proceeding  are  here  set  forth: 

ML  To  determine  the  legal,  technical,  financial  and  other 
qualifications  of  the  applicant  corporations  and  officers, 
directors  and  stockholders  to  construct  and  operate  the  pro¬ 
posed  station. 

2.  To  determine  the  policies  of  the  applicant  corporations 

with  respect  to  exclusive  advertising  contracts,  and 
1996  and  whether  such  policies  are  to  be  pursued  in  the 
operation  of  the  proposed  station. 

3.  To  determine  the  areas  and  populations  which  may  be 
expected  to  receive  primary  service  from  the  operation  of 
the  proposed  station  and  the  character  of  other  broadcast 
services  available  to  those  areas  and  populations. 

4.  To  determine  the  type  of  program  service  proposed  to 
be  rendered  and  whether  it  would  meet  the  requirements  of 
the  populations  and  areas  proposed  to  be  served.’ ’ 

2.  Nowhere  in  these  issues  is  the  so-called  newspaper 
question  mentioned.  Nowhere  in  these  issues  are  the  ques¬ 
tions  of  monopoly,  suppression  and  stifling  competition 
mentioned.  Nowhere  in  these  issues  is  the  question  of  free 
speech  mentioned.  Nowhere  in  these  issues  is  the  question 
of  competition  in  the  dissemination  of  news  and  informa¬ 
tion  mentioned.  Many  other  matters  set  forth  in  the  Com¬ 
mission’s  Decision  are  not  mentioned. 
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3.  For  the  Commission  to  now  inject  these  issues  and 
make  determinations  thereon  without  proper  notice  to  these 
applicants  deprives  them  of  their  right  of  due  process  of 
law  under  the  Fifth  Amendment  of  the  Constitution  of  the 
United  States.  The  Supreme  Court  said  in  the  Morgan 
Case:  (304 U.S.  1) 

“The  right  to  a  ‘full  hearing’  which  is  essential  to  legal 
validity  of  administrative  regulation  under  authority  in¬ 
trusted  by  Congress  to  an  administrative  agency  embraces 
not  only  the  right  to  present  evidence,  but  also  a  reasonable 
opportunity  to  know  the  claims  of  the  opposing  party,  and 
to  meet  them. 

“Those  who  are  brought  into  contest  with  the  Govern¬ 
ment  in  a  quasi- judicial  proceeding  aimed  at  the  control 
of  their  activities  are  entitled  to  be  fairly  advised  of  what 
the  Government  proposes,  and  to  be  heard  upon  its  pro¬ 
posals  before  it  issues  its  final  command.”  (Morgan  et  al 
vs.  U.  S.,  304  U.  S.  1) 

4.  The  illegal  and  improper  procedure  of  the  Commission 
in  reaching  conclusions  of  fact  and  law  on  matters  beyond 
the  jurisdiction  of  the  Commission  and  on  issues  of  which 
these  applicants  had  no  notice  or  hearing  thereon,  deprives 
these  applicants  of  their  constitutional  guarantees  of  due 
process  of  law  as  provided  by  the  Fifth  Amendment  to  the 
Constitution  of  the  United  States. 

1997  VI 

The  Commission  erred  by  illegally  attempting  to  dis¬ 
qualify  these  applicants  in  the  absence  of  any  legal  require¬ 
ments  that  they  be  disqualified  as  licensees.  (Findings, 
Paragraphs  15, 16, 17, 18, 25,  30,  31,  32 ;  Conclusions,  Para¬ 
graphs  2,  3,  4, 10, 12) 

1.  In  Sections  310  and  311  of  the  Communications  Act  of 
1934,  as  amended,  there  are  certain  limitations  upon  classes 
of  applicants.  None  of  the  limitations  set  forth  in  these 
Sections  of  the  Communications  Act  refer  to  newspaper 
applicants.  None  of  the  provisions  of  these  Sections  of  the 
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Communications  Act  in  any  way  apply  to  the  Mansfield 
Journal  Company  or  the  Lorain  Journal  Company.  In  the 
instances  wherein  monopoly  and  unfair  methods  of  compe¬ 
tition  are  mentioned,  the  limitation  on  the  Commission 
granting  an  application  is  where  the  party,  “has  been 
finally  adjudged  guilty  by  a  Federal  Court”  of  monopoliz¬ 
ing  or  attempting  to  monopolize  radio  communication  “or 
to  have  been  using  unfair  methods  of  competition”.  By  no 
stretch  of  one’s  imagination  can  it  be  construed  that  the 
Commission  is  empowered,  expressly  or  impliedly,  to  make 
determinations  on  these  questions  in  lieu  of  the  Courts 
wherein  due  process  of  law  has  been  accorded. 

vn 

The  Commission  erred  by  failing  to  make  proper  findings 
and  conclusions  as  required  by  the  Communications  Act  of 
1934,  as  amended,  and  the  Decisions  of  the  Courts  interpret¬ 
ing  same.  Findings,  Paragraphs  15, 16,  17,  18,  25,  30,  31, 
32;  Conclusions,  Paragraphs  2,  3,  4, 10, 12) 

1.  The  Commission  is  required  to  make  proper  findings 
and  conclusions  on  substantial  and  material  evidence  before 
it.  In  the  Saginaw  Broadcasting  Company  vs.  F.  C.  C.  96 
Fed.  Rep.  2nd,  559,  the  Court  of  Appeals  of  the  District  of 
Columbia  said  (Certiorari  Denied,  305  U.  S.  613,  59  S.  Ct. 
72): 

“The  requirements  that  courts,  and  commissions  acting 
in  a  quasi- judicial  capacity  shall  make  findings  of  fact,  is  a 
means  provided  by  Congress  for  guaranteeing  that  cases 
shall  be  decided  according  to  the  evidence  and  the  law, 
rather  than  arbitrarily  or  from  extra  legal  considerations 
•  •  it  is  to  insure  against  Star  Chamber  methods,  to  make 
certain  justice  shall  be  administered  according  to 
1998  facts  and  law.  This  is  fully  as  important  in  respect 
of  commissions  as  it  is  in  respect  of  courts.”  (Em¬ 
phasis  supplied) 

2.  Nowhere  in  the  Decision  of  the  Commission  can  there 
be  found  any  direct  statement  that  these  applicants  are 
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either  qualified  or  unqualified  legally,  financially  or  techni¬ 
cally  to  operate  the  stations  they  propose.  Neither  is  there 
any  statement  or  finding  that  the  program  proposals  as  well 
as  other  proposals  are  bad,  are  good,  are  meritorious,  or  any 
other  conclusion  with  respect  thereto. 

3.  The  “extra-legal  considerations”  set  forth  in  the 
Commission’s  Decision  have  already  been  condemned  by  the 
Courts  as  cited  above.  The  entire  arbitrary  and  capricious 
method  followed  by  the  Commission  in  purporting  to  deny 
these  applications  is  a  violation  of  the  due  process  clause 
in  the  Fifth  Amendment  to  the  Constitution  of  the  United 
States. 

vm.  ‘ 

i 

The  Commission  erred  by  illegally  considering  and  con¬ 
cluding  upon  either  insubstantial  evidence  or  material  not 
in  the  record  concerning  matters  not  within  its  jurisdiction 
and,  further,  erred  by  failing  to  find  and  conclude  in  ac¬ 
cordance  with  the  substantial  evidence  in  the  record  con¬ 
cerning  the  legal,  financial,  technical  and  other  qualifications 
of  these  applicants.  (Findings,  Paragraph  15,  16,  17,  18.  j 
25,  30,  31,  32;  Conclusions,  Paragraphs  2,  3,  4, 10, 12.) 

1.  The  substantial  evidence  as  shown  by  the  record  of  this 
case,  supports  without  question,  Findings  of  Fact  and  Con¬ 
clusions  which  would  require  granting  the  applications  of 
these  applicants. 

2.  This  Decision  fails  to  conclude  that  these  applicants 
are  legally  qualified,  whereas  the  record  of  this  case  and  I 
the  Findings  of  Fact  show  that  these  applicants  are  legally  I 
qualified.  Therefore,  the  action  of  the  Commission  in  not 
finding  that  these  applicants  are  legally  qualified  is  arbi-  i 
trary  and  capricious.  (Conclusions,  Paragraphs  2,  3,  4, 10, 

12)  | 

3.  The  uncontradicted  and  undisputed  evidence  in  the  i 
record  further  shows  that  these  applicants  are  technically 
qualified.  The  Commission,  by  not  finding  in  accordance 
with  this  substantial  evidence  that  these  applicants  are  tech- 
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nically  qualified,  has  ignored  evidential  matter  which 
1999  by  law  should  be  taken  into  consideration.  There¬ 
fore,  the  Commission’s  failure  to  make  proper  con¬ 
clusions  in  this  respect  are  arbitrary  and  capricious.  (Find¬ 
ings,  Paragraphs  15,  16,  17,  18,  25,  30,  31,  32 ;  Conclusions, 
Paragraphs  2,  3,  4,  10,  12;  Mansfield  Journal  Exhibits  8, 
21,  FM  Exhibits  8,  29,  30,  31,  Lorain  Journal  Exhibits  7, 
20;  T-954-986,  FMT-685-707) 

4.  The  Findings  of  Fact  and  the  substantial  evidence  in 
the  record  indicate  without  doubt  that  these  applicants  are 
financially  qualified  to  operate  the  stations  proposed.  Also 
with  regard  to  the  FM  situation,  during  that  period  of  time 
before  FM  becomes  independently  and  economically  feas¬ 
ible,  the  record  shows  without  question  that  these  appli¬ 
cants  are  financially  able  to  endure  this  initial  period  of 
FM  pioneering.  For  the  Commission  to  fail  to  conclude 
that  these  applicants  are  financially  qualified,  is  arbitrary 
and  capricious.  (Conclusions,  Paragraphs  2,  3,  4,  10,  12; 
Mansfield  Journal  Exhibits  2,  FM  Exhibit  4;  Lorain  Jour¬ 
nal  Exhibit  3) 

5.  As  far  as  other  qualifications  of  these  applicants  are 
concerned,  a  superior  showing  was  made  which  is  substan¬ 
tiated  by  the  record  of  this  case  that  these  applicants,  from 
the  standpoint  of  public  service  background,  public  service 
proposals  and  programs  designed  to  meet  the  needs  of  the 
respective  communities,  are  qualified  to  be  broadcast  licen¬ 
sees.  (Mansfield  Journal  Exhibits  3,  4,  9, 10, 11, 12, 13, 14, 
15, 16  &  17  &  FM  Exhibits  No.  5,  6,  9, 10, 11, 12, 13, 14, 15  & 
16;  Lorain  Journal  Exhibits  No.  4,  8,  9,  10,  11,  12,  13,  14, 
15  &  16) 

6.  The  failure  of  the  Commission  to  find  that  the  Mans¬ 
field  Journal  Company  and  the  Lorain  Journal  Company 
are  legally,  technically,  financially  and  otherwise  qualified 
to  operate  the  proposed  station  as  shown  by  the  substan¬ 
tial  evidence  contained  in  the  record  of  this  case,  is  errone¬ 
ous,  arbitrary  and  capricious  and  therefore  the  Decision 
should  be  set  aside. 
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IX 

i 

The  Commission  erred  by  finding  and  concluding  that 
these  applicants  had  and  would  use  “exclusive  advertising  j 
contracts”,  such  findings  and  conclusions  being  contrary  to  I 
the  weight  of  substantial  evidence  as  shown  by  the  record 
of  this  case.  (Conclusions,  Paragraph  4,  Page  17) 

i 

2000  X 

The  Commission  erred  in  considering  the  testimony  of 
certain  witnesses  as  that  of  a  “public  witness”  when  the 
substantial  evidence  shows  that  these  witnesses  testified 
for  a  private  purpose  only.  (Conclusions,  Paragraph  3, 
Pages  15, 16) 

XI  -  | 

The  Commission  erred  by  giving  greater  weight  to  the 
testimony  of  adverse  witnesses  than  it  gave  to  the  testi¬ 
mony  of  witnesses  on  behalf  of  these  applicants.  (Con¬ 
clusions,  Paragraph  3,  Pages  15,  16) 

xn  j 

i 

The  Commission  erred  in  finding  that  the  Mansfield  Jour¬ 
nal  Company  did  not  refute  the  testimony  of  O’Hara  con¬ 
cerning  his  conversation  with  Mr.  S.  A.  Horvitz  relative 
to  opposing  Station  WMAN.  (Decision,  Page  10,  Para¬ 
graph  18) 

1.  First,  the  uncontradicted  testimony  of  Mr.  S.  A.  Hor¬ 
vitz  as  it  appears  on  Pages  229  through  234  of  the  tran-  j 
script  and  Mansfield  Journal  Exhibit  No.  5  it  is  shown  i 
without  shadow  of  doubt  that  the  Mansfield  Journal  has 
never  entered  into  any  contractual  arrangement  that  could  ; 
be  construed  as  an  “exclusive  advertising  contract”  The 
same  is  true  of  the  Lorain  Journal  Company  (T-811-813  j 
and  Lorain  Journal  Exhibit  No.  5).  In  the  instance  of  each  j 
applicant,  Exhibit  No.  5  contains  all  of  the  advertising  con¬ 
tracts  of  that  applicant 


2.  In  the  operation  of  the  proposed  stations  at  Mansfield 
and  Lorain,  there  will  be  no  such  agreement,  contract,  or 
arrangement  that  could  be  construed  as  an  exclusive  adver¬ 
tising  contract  or  a  combination  rate.  (T-233,  234,  T-812, 
813) 

3.  The  undisputed  testimony  of  this  record  shows  that 
advertisers  in  Mansfield  presently  advertise  simultaneously 
over  the  radio  station  and  in  the  Mansfield  Journal.  (T-234, 

235,  T-459,  460,  Mansfield  Journal  Exhibit  No.  6) 
2001  4.  Now  let  us  look  at  the  evidence  and  the  testi¬ 

mony,  as  it  appears  in  the  record,  of  the  local  mer¬ 
chants,  etc.,  who  took  the  stand  against  the  applicants  here¬ 
in  on  the  matter  of  advertising  policy. 

5.  M.  Vale  Scouten  (Quality  Furniture  Company)  whose 
testimony  is  found  in  the  transcript  on  Pages  464  through 
468  was  not  able  to  relate  a  single  fact  concerning  “exclu¬ 
sive  advertising  contracts”,  in  fact,  his  testimony  was  dis¬ 
connected  and  vague.  His  main  purpose  in  taking  the  stand 
stemmed  from  his  personal  feelings  as  is  clearly  shown  by 
the  following  excerpt  from  his  testimony: 

Mr.  Scouten:  “I  would  like  to  ask  Mr.  Horvitz,  I  have 
one  bone  to  pick  with  him  personally.  (Emphasis  supplied) 
Can  I  go  on  the  air  and  be  in  the  newspaper? 

Mr.  S.  A.  Horvitz:  “I  will  answer  that  by  saying,  Yes.” 
(T-467) 

This  statement  by  Mr.  Horvitz  is,  in  substance,  repeated 
on  Page  676  of  the  transcript. 

6.  From  the  foregoing,  two  facts  are  apparent,  (1)  Mr. 
Scouten  has  a  “bone  to  pick”  with  Mr.  Horvitz  personally, 
and  (2),  The  Mansfield  Journal  will  carry  his  advertising. 
Further,  concerning  Mr.  Scouten ’s  attitude  toward  the 
Mansfield  Journal,  the  testimony  of  Mr.  S.  A.  Horvitz  indi¬ 
cates  difficulty  with  Mr.  Scouten  over  a  period  of  years,  as 
follows : 

“  .  .  .  every  solicitor  that  we  sent  there,  he  (Scouten) 
didn’t  like.  He  didn’t  like  his  position,  that  is,  the  location 
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of  Ms  ads  in  the  paper ;  he  didn’t  like  the  makeup.  In  fact, 
he  didn’t  like  the  paper.”  (T-654) 

“I  (Mr.S.  A.  Horvitz)  went  over  to  Ms  (Scouten’s)  store. 
I  spent  about  an  hour  or  an  hour  and  a  half  with  him.  He 
told  me  everything  that  was  wrong  with  the  Mansfield  News 
Journal  and  its  organization;  that  we  didn’t  have  a  decent 
man  in  the  advertising  department.”  (T-654) 

“I  went  up  there  (to  Scouten’s  store)  and  he  told  me 
that  Howard  Chemoff,  the  advertising  manager,  was  worse 
than  the  solicitor  we  sent  to  him,  and  that  the  paper 
2002  was  no  good  in  any  way,  shape  or  form,  and  we  were 
getting  out  a  poor  newspaper.  He  didn’t  like  our 
editorial  policy  or  anything  about  the  newspaper.”  (T-655) 

“He  (Scouten)  said,  ‘It  looks  like  you  (Mr.  Horvitz) 
never  will  be  able  to  please  me.’  ”  (T-655  &  T-689) 

7.  Surely  it  would  be  pure  redundance  to  further  show 
that  Mr.  Scouten’s  personal  prejudice  against  Mr.  S.  A. 
Horvitz  and  the  Mansfield  Journal  renders  Ms  testimony 
absolutely  wortMess  and  therefore  it  should  be  given  no 
consideration  whatsoever. 

8.  The  testimony  of  Bay  V.  Morgan  of  Morgan  Cleaners 
and  Furriers  appears  on  Page  484  through  Page  497  of  the 
transcript.  The  testimony  of  Mr.  S.  A.  Horvitz  in  rebuttal 
to  Mr.  Morgan’s  testimony  is  found  on  Pages  656  and  659. 

9.  By  comparing  the  testimony  contained  in  the  above 
respective  sections  of  the  transcript  three  facts  about  Mr. 
Morgan’s  credibility  as  a  witness  against  the  Mansfield 
Journal  Company  become  apparent : 

(a)  He  was  totally  in  error  and  confused  as  to  the  rates 
for  advertising  he  had  or  he  would  have  to  pay.  (T-488, 
656,  657  and  Mansfield  ExMbit  No.  5) 

(b)  He  was  encouraged  to  take  an  adverse  stand  against 
the  Mansfield  Journal  by  Mr.  O’Hara,  the  manager  of  Sta¬ 
tion  WMAN.  (T-495) 

(c)  Mr.  O’Hara,  the  manager  of  WMAN,  kept  Mr.  Mor¬ 
gan  advised  as  to  the  time  and  place  of  the  hearing  to  make 
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sure  that  he  would  appear  to  testify  against  the  Mansfield 
Journal.  (T-495) 

10.  No  weight  whatever  should  be  given  to  the  testimony 
of  a  man  who  was  so  obviously  allied  with  the  manager  of 
WMAN  and  whose  appearance  was  the  result  of  solicita¬ 
tions  by  the  WMAN  manager.  Further,  his  testimony  rela¬ 
tive  to  advertising  rates  is  worthless  because  he  did  not 
even  know  the  rates  involved. 

11.  Aaron  J.  Goldsmith  testified  against  the  Mans- 
2003  field  Journal.  His  testimony,  in  substance,  was  that 
he  formerly  advertised  in  the  Journal;  his  ad  was 
not  published  in  the  “set  location”  which,  he  stated,  he 
was  supposed  to  have;  there  had  never  been  a  question  of 
his  credit  (T-504  through  513) 

12.  The  difficulties  between  Mr.  Goldsmith  and  the  Mans¬ 
field  Journal  arose  because  of  Mr.  Goldsmith’s  failure  to 
meet  his  financial  obligations,  as  clearly  indicated  by  the 
testimony  of  Mr.  S.  A.  Horvitz  as  follows : 

“Aaron  Goldsmith  was  another  account  that  owed  us  a 
lot  of  money  and  continued  to  owe  us  a  lot  of  money — in 
fact,  I  think  the  account  was  about  three  to  five  thousand 
dollars  in  arrears.”  (T-661) 

“He  (Mr.  Goldsmith)  came  up  to  the  office  and  com¬ 
plained  bitterly  about  our  auditor,  Mr.  Martin,  because  he 
said  he  had  the  nerve  to  come  to  his  store  and  ask  him  for 
payment  on  the  old  account,  and  that  he  was  not  going  to 
stand  for  it.”  (T-662) 

“Sometime  after  that,  Aaron  Goldsmith  again  got  in 
touch  with  me,  and  he  said  that  John  Graham  was  hound¬ 
ing  him  for  the  money,  and  he  wasn’t  going  to  stand  for  it.” 

“I  said,  there  is  one  good  way  to  get  around  it,  and  that 
is  to  pay  the  account.”  (T-662) 

“And  he  said  he  would  pay  it  when  he  got  damn  good 
and  ready.”  (T-662  through  663) 

“He  (Goldsmith)  at  that  time  was  on  the  radio  and  had 
been  on  the  radio  for  quite  some  time.” 
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“I  asked  him  whether  he  was  paying  his  bills  to  the  radio 
station,  and  he  said  he  was.” 

“I  (Horvitz)  said,  ‘If  yon  can  afford  to  pay  them  their 
bills,  yon  can  afford  to  pay  ns.  We  have  been  very  lenient 
with  yon,  and  nnless  yon  do  pay  yonr  bills,  we  will  hot 
carry  yonr  acconnt  any  farther. ’  99 
2004  “I  (Horvitz)  told  him  (Goldsmith),  ‘We  have  a 
contract  with  yon  that  we  will  live  up  to.’  ” 

“He  (Goldsmith)  said,  ‘The  hell  with  yon  and  yonr  con¬ 
tract.  ’ ” 

“He  said,  ‘I  am  going  to  send  yon  a  check,  and  I  don’t 
want  any  part  of  yon  or  yonr  newspaper  any  more.’  He 
said,  ‘I  never  did  like  it,  and  I  don’t  want  anything  to  do 
with  it.’”  (T-663)  j 

13.  On  the  question  raised  by  Mr.  Goldsmith  that  his  ad¬ 
vertisement  did  not  appear  in  a  particular  place  in  the 
paper,  Mr.  S.  A.  Horvitz  stated,  in  substance,  that  they  do 
not  and  never  had  a  contract  guaranteeing  any  advertiser 
any  position.  (T-664) 

14.  From  the  foregoing  excerpts  of  the  transcript  it  is 
an  uncontroverted  fact  that  any  differences  which  may  ex¬ 
ist  between  Mr.  Horvitz  and  Mr.  Goldsmith  apparently  find 
their  source  in  discussions  which  took  place  between  them 
over  matters  of  credit.  What  weight,  if  any,  should  he 
given  to  the  testimony  of  Mr.  Goldsmith,  should  only  he 
considered  in  the  light  of  his  personal  differences  with  Mr. 
Horvitz  and  can  in  no  way  he  construed  to  the  detriment 
of  these  applicants. 

15.  The  Commission’s  close  attention  is  respectfully  in¬ 
vited  to  all  of  the  testimony  concerning  Mr.  Harry  L.  Mor¬ 
ris  of  Rogers  &  Company,  jewelers,  because  here  is  cm  in¬ 
stance  where  the  company  u?a$  saved  from  bankruptcy  hy 
Mr.  S.  A.  Horvitz  and  the  cooperation  of  the  Mansfield 
Journal  and  yet  Mr.  Morris  sees  fit  to  testify  against  this 
applicant  at  both  the  AM  and  the  FM  hearings . 

16.  The  substance  of  the  testimony  of  Mr.  Morris  at  the 
AM  hearing  was  that  he  was  an  advertiser  in  the  Mansfield 
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Journal  and  that  his  contract  was  cancelled  and  further 
that  the  cancellation  of  the  contract  was  entirely  without 
reason  or  cause. 

Mr.  Morris  was  asked  by  the  Commission  attorney,  “Did 
the  notice  give  the  reason  why  the  contract  was  being  can¬ 
celled?” 

2005  To  this  Mr.  Morris  replied,  “No,  I  don’t  think  so; 
it  was  just  cancelled.”  (T-517)  h 

17.  Under  cross  examination,  Mr.  Morris  read  into  the 
record  the  following  letter  from  the  Mansfield  Journal  to 
Eogers  &  Company,  dated  October  21, 1941 : 

“With  reference  to  your  contract  with  the  Mansfield 
Journal  Company  covering  advertising  in  the  Mansfield 
Journal  for  one  year  to  September  19, 1941,  you  are  hereby 
notified  that  the  said  contract  is  cancelled  effective  thirty 
days  from  the  date  of  this  letter. 

“You  are  and  have  been  indebted  to  us  for  a  large  amount 
of  money  covering  advertising  space  used,  which  account 
has  been  long  overdue  for  a  long  time. 

“Yours  very  truly, 

“Mansfield  Journal” 

(T-525,  526,  647,  648,  649  and 
Mansfield  Journal  Exhibit  No.  21) 

18.  Mr.  S.  A.  Horvitz  testified  with  great  particularity 
how  he  saved  Rogers  &  Company  from  bankruptcy  at  a 
time  when  all  of  the  Rogers  Company  creditors  were  press¬ 
ing  the  company  for  payment  and  when  at  the  same  time 
Rogers  Company  owed  the  Mansfield  Journal  in  the  neigh¬ 
borhood  of  $15,000.  Mr.  Horvitz  related  how  he  asked  the 
other  creditors  to  carry  on  without  throwing  the  company 
into  bankruptcy  because  he  was  not  going  to  press  the  com¬ 
pany  and  the  Journal  would  continue  to  carry  the  advertis¬ 
ing.  (T-641,  642,  643  and  644) 

19.  Then,  Mr.  Morris,  whose  company  owes  its  very  ex¬ 
istence  today  to  the  help  it  received  from  Mr.  Horvitz, 


again  at  the  FM  hearing  testified,  in  substance,  that  since 
the  AM  hearing,  Mr.  Horvitz  would  t^ke  him  hack  as  an 
advertiser  of  the  Mansfield  Journal  if  he  were  to  exclusively 
advertise  in  the  paper.  (FMT-465  to  469) 

Mr.  Horvitz  testified  that  Mr.  Morris  did  come  to  him-— 

“He  (Mr.  Morris)  talked  about  advertising  at  the  pres¬ 
ent  time,  and  I  told  him  that  at  the  present  time,  due  to 
our  newsprint  situation,  we  could  not  take  on  any  new  com¬ 
mitments. 

i 

“No  question  of  exclusive  advertising  was  discussed. 

“I  (Mr.  Horvitz)  told  him  (Mr.  Morris)  before  he 
2006  could  come  into  the  newspaper  he  would  have  to 
assure  us  that  he  had  the  proper  credit  with  the 
newspaper. 

“We  have  had  enough  trouble  with  your  company  on 
credit.”  (FMT-472-473),  (T-691)  | 

20.  Another  factor  to  be  taken  into  consideration  when 
evaluating  the  testimony  of  Mr.  Morris  is  that,  at  the  FM 
hearing  Mr.  Morris  testified,  then  immediately  upon  the 
conclusion  of  his  testimony,  and  while  Mr.  Morris  was  pres¬ 
ent  in  the  hearing  room,  Mr.  S.  A.  Horvitz  was  recalled  to 
the  stand  for  the  specific  purpose  of  replying  to  this  testi¬ 
mony  by  Mr.  Morris  (FMT-470,  471)  Mr.  Horvitz,  as  has 
herein  been  shown,  absolutely  contradicted  the  testimony 
of  Mr.  Morris.  The  opportunity  was  then  available  to  Mr. 
Morris  to  make  any  statement  he  desired  in  contradiction 
of  the  statements  made  by  Mr.  Horvitz  but,  as  the  record 
will  show,  he  did  not  in  any  way  attempt  to  contradict  the 
testimony  of  Mr.  Horvitz  that  because  of  the  acute  short¬ 
age  of  newsprint  and  the  question  of  the  credit  of  Mr. 
Morris  and  his  company,  the  Mansfield  Journal  Company 
could  not  take  his  advertising  at  this  time.  (FMT-472,  473 
and  476) 

21.  With  such  a  preponderance  of  uncontroverted  testi¬ 
mony  including  a  law  suit  instituted  in  the  courts  of  Rich¬ 
land  County,  Ohio  (T-650)  all  of  which  without  doubt  indi¬ 
cates  that  the  motivating  cause  which  prompts  Mr.  Morris 
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to  oppose  Mr.  Horvitz  stems  from  past  disputes  over  credit. 
Thus,  it  can  be  seen  that  the  testimony  of  Mr.  Morris  is 
entirely  without  evidential  value. 

22.  In  the  Decision,  Paragraph  17,  Pages  9  and  10,  the 
Commission  refers  to  the  testimony  of  Robert  R.  Walsh 
and  that  he  complained  of  the  “newspaper’s  policy  in  har¬ 
assing  merchants  to  participate  in  War  Bond  Advertis¬ 
ing”.  This  statement  in  the  Proposed  Decision  is  entirely 
without  supporting  evidence  in  the  record  of  this  case  and 
the  testimony  of  Mr.  Walsh  does  not  support  such  a  finding 
of  fact  by  the  Commission.  (T-469-478) 

23.  The  fact  should  not  be  overlooked  that  Station 
WMAN  was  a  customer  of  Mr.  Walsh’s  sound  equipment 
business  ( T-480 )  and  his  testimony  indicates  that  he  is 
favorable  to  WMAN  and  prejudiced  against  the  Mansfield 

Journal.  Further,  his  testimony  and  cross  examina- 
2007  tion  thereof  shows  that  he  was  very  much  mistaken 
concerning  the  publication  of  certain  pictures  of 
sound  equipment,  clearly  showing  his  name.  (T-469,  474, 
475,  480,  482  and  483) 

24.  The  complete  absence  of  facts  and  the  obvious  incon¬ 
sistencies  of  the  testimony  of  Mr.  Walsh  coupled  with  his 
apparent  personal  prejudices  strips  his  testimony  of  what 
weight  in  evidence  it  could  possibly  possess.  In  fact,  when 
one  reads  his  testimony,  one  wonders  why  he  testified, 
there  being  absolutely  no  apparent  value  to  his  statements. 

25.  Mr.  R.  B.  Gardner,  in  his  testimony  frankly  admits 
that  his  protest  against  the  Mansfield  Journal  does  not 
concern  any  question  of  contract  as  between  the  newspaper 
and  the  radio  station  (T-533,  534) 

26.  Back  in  1930  Mr.  Horvitz  and  Mr.  Hoiles  were  com¬ 
petitors  in  Mansfield.  Mr.  Gardner  stated,  “  ...  of  course, 
Mr.  Hoiles  was  a  good  customer  of  mine ;  I  sold  him  auto¬ 
mobiles,  and  because  of  one  thing  or  another  at  that  time 
I  rather  took  sides  in  a  little  tilt  going  on  in  the  community 
between  the  owner  of  the  then  Journal  and  the  then  News.” 
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(T-530)  “I  was  definitely  on  the  other  side  of  the  fence 
with  Mr.  Hoiles?”  (T-535)  j 

27.  The  Mansfield  Journal  and  Station  WMAN  are  pres¬ 

ently  in  competition  with  one  another  in  Mansfield.  Mr. 
Gardner  clearly  states  his  position  as  between  the  news¬ 
paper  and  the  radio  station  when  he  says,  “Of  course,  I 
was  a  booster  for  the  station  (WMAN).  Whether  I  worked 
for  the  oirginal  licensee  or  not  I  don’t  know,  bnt  I  rather 
think  I  did,  and,  of  course,  it  was  very  shortly  after  that 
I  began  to  operate  as  one  of  the  first  advertisers,  and  I 
ran  my  own  15  minute  news  program,  and  from  then  on  I 
had  very  nice  treatment  from  the  Mansfield  News.” 
(T-532)  | 

28.  The  testimony  of  Mr.  S.  A.  Horvitz  coincides  with 
that  of  Mr.  Gardner,  in  that,  Mr.  Gardner  when  solicited 
for  advertising  by  agents  of  the  newspaper,  on  three  or 
four  occasions,  instructed  “Them  never  to  come  into  his 
place  of  business”.  (T-664-665) 

29.  Obviously  Mr.  Gardner  was  definitely  opinionated 
against  Mr.  Horvitz  and  the  Mansfield  Journal,  therefore, 
based  upon  the  record,  his  testimony  should  not  be  given 
consideration  and  if  considered  at  all  should  be  weighed  in 
the  light  of  his  own  clearly  stated  personal  prejudices.  j 

30.  Mr.  Karl  Mundt,  a  time  salesman  for  WMAN, 
2008  took  the  stand  against  the  Mansfield  Journal.  Mr. 

Kindt  being  an  employee  of  a  competitor  of  the 
Mansfield  Journal,  it  is  a  foregone  conclusion  that  he  is 
antagonistic  to  anything  the  newspaper  would  propose, 
especially  the  operation  of  a  radio  station  in  competition 
with  WMAN.  A  great  deal  of  Mr.  Kindt’s  testimony  con¬ 
sisted  of  mentioning  the  names  of  persons  whom  he 
thought  would  be  good  witnesses  against  the  Mansfield 
Journal  and  whom  he  or  others  at  WMAN  had  apparently 
persuaded  to  testify. 

31.  The  Ideal  Bakery  was  mentioned  by  Mr.  Kindt  as  no 
longer  advertising  in  the  Mansfield  Journal  because  it  used 
radio  time  over  WMAN  (T-452-454) 
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32.  The  following  is  the  testimony  of  Mr.  S.  A.  Horvitz 
concerning  the  Ideal  Bakery: 

“Ideal  Bakery  had  been  an  advertiser  in  the  Mansfield 
News  Journal  for  some  time.  Practically  during  the  entire 
life  of  their  account  with  our  paper,  we  had  trouble  with 
them  on  account  of  their  credit,  nonpayment  of  bills.... 
Finally,  we  told  them  that  they  would  just  have  to  pay  their 
bills,  otherwise  we  would  have  to  discontinue  their  credit.’ ’ 
(T-640) 

“We  asked  them  (Ideal  Bakery)  to  either  pay  their  bill 
or  leave  the  paper  after  their  contract  expired.  After  that, 
we  made  a  settlement  with  them  on  the  account,  and  they 
paid  a  part  of  it  in  complete  settlement.  From  that  time 
on,  we  would  not  carry  any  more  of  their  advertising.” 
(T-641) 

33.  From  the  foregoing  and  the  record  of  Mr.  Kind’t  tes¬ 
timony  it  can  be  clearly  seen  that  his  statements  should  be 
considered  as  completely  devoid  of  evidential  weight. 

*  34.  And  now  let  us  look  at  the  testimony  of  Mr.  John  M. 
O’Hara,  the  Vice-President,  Assistant  Treasurer,  Director 
and  General  Manager  of  Station  WMAN. 

At  the  outset,  Mr.  O’Hara  admits  he  is  testfying  on  be¬ 
half  of  Station  WMAN.  (T-541) 

35.  Mr.  O’Hara’s  testimony  against  the  Mansfield 
2009  Journal  appears  on  Pages  540  through  554  of  the 
transcript  and  the  testimony  of  Mr.  Horvitz  in  re¬ 
buttal  of  the  statements  by  Mr.  O’Hara  is  found  on  Pages 
667  through  675. 

36.  In  the  matter  of  Mr.  O’Hara’s  testimony,  referred  to 
in  the  Commission’s  Findings  of  Fact  concerning  the 
Mansfield  Journal  Company,  the  last  sentence  of  Para¬ 
graph  18,  Page  10  of  this  Decision,  which  is,  as  follows : 

“Applicant  attempted  to  impeach  O’Hara  by  refuting  his 
testimony  as  to  the  nature  of  the  position  which  he  held 
with  the  newspaper  but  did  not  refute  his  testimony  as  to 
his  conversations  with  S.  A.  Horvitz  relative  to  opposing 
Station  WMAN.”  (Decision,  Page  10,  Paragraph  18) 


37.  The  above  finding  is  contrary  to  the  record  of  this 
case. 

38.  The  above  finding  refers  to  two  statements  of 
O’Hara,  let  us  look  at  the  record  regarding  the  first — 

O’Hara  stated,  “I  was  employed  as  Advertising  Man¬ 
ager.”  (T-541) 

Mr.  S.  A.  Horvitz  stated,  “He  (O’Hara)  was  in  the  Clash 
sified  Department  He  was  never  Advertising  Manager. . . 
Never  at  any  time  during  his  entire  time  with  the  paper 
was  he  Advertising  Manager.”  (T-668) 

39.  Now  let  us  examine  the  record  concerning  the  latter 
part  of  the  above  quoted  finding.  Mr.  O’Hara  testified, 
in  substance,  that  Mr.  Horvitz  and  others  at  the  Mansfield 
Journal  discussed  a  procedure  to  have  the  merchants  write 
letters  to  the  Commission  asking  the  Commission  to  deny 
the  original  application  of  WMAN.  (T-542) 

40.  The  record  is  here  quoted  to  show  the  uncontradicted 
testimony  of  Mr.  S.  A.  Horvitz: 

“Q.  Now,  regarding  certain  testimony  indicating  that  at 
the  time  the  present  local  station  applied  for  license,  and 
the  allegation  that  certain  letters  were  written  to  the  Com¬ 
mission 


regarding  the  application  of  that  station,  did 
either  you  or  the  Mansfield  Journal  Company  have  any¬ 
thing  to  do  with  those  letters? 

2010  “Mr.  S.  A.  Horvitz.  1  never  heard  of  any  letters 
being  written  by  any  merchants.  We  never  requested 
any  merchant  to  write  any  letters ,  and  I  donft  know  that 
any  letters  were  ever  forwarded  to  the  Federal  Communi¬ 
cations  Commission  by  the  merchants .  (Emphasis  sup¬ 
plied)  j 

“Mr.  Koteen.  That  is  not  responsive  to  the  question.  He 
asked  you  whether  you  or  the  Mansfield  Journal  Company 
have  ever  written  a  letter. 

“Mr.  S.  A.  Horvitz.  We  never  wrote  a  letter  about  it.  We 
never  asked  anybody  to  write  a  letter.  (Emphasis  supplied) 
“The  Presiding  Officer.  You  stated  that  you  knew  noth¬ 
ing  about  any  of  these  letters.  Didn’t  you  testify  pre- 
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viously  in  your  direct  testimony  that  you  knew  about  let¬ 
ters  from  the  Chamber  of  Commerce  that  were  sent  to  the 
Commissiont 

“Mr.  S.  A.  Horvitz.  I  testified  that  I  knew  the  Chamber 
of  Commerce  had  sent  a  letter,  the  Be  tail  Merchants  Asso¬ 
ciation  had  sent  a  letter,  but  Mr.  O’Hara  testified  that  he 
sat  in  the  office  when  I  gave  instructions  to  go  out  to  the 
individual  merchants  to  send  letters  to  the  Federal  Com¬ 
munications  Commission  protesting  against  the  granting 
of  a  license. 

“The  Presiding  Officer.  Did  you  or  anyone  connected 
with  your  organization  take  any  part  in  arranging  for  let¬ 
ters  to  be  sent  by  the  Chamber  of  Commerce  or  the  Mer¬ 
chants  Association  T 

“Mr.  S.  A.  Horvitz.  Definitely  not.  We  had  nothing  to  do 
with  it  in  any  way,  shape  or  form  (T-669,670)  (Emphasis 
supplied) 

4L  Here  we  have  a  situation  where  Mr.  O’Hara  was  em¬ 
ployed  by  Mr.  Horvitz  for  over  nine  years  (T-541),  Mr. 
O’Hara  leaves  Mansfield  for  a  short  time  and  then  returns 
as  the  General  Manager  of  WMAN.  Such  a  move  as  this 
by  Mr.  O’Hara  is  obviously  not  going  to  promote 
2011  good  fellowship  between  himself  and  Mr.  Horvitz 
while  the  two  organizations  which  they  represent  are 
and  always  have  been  competing  for  advertising  in  Mans¬ 
field. 

42.  As  far  as  Mr.  O’Hara  is  concerned  any  statement  he 
would  make  on  the  subject  of  Mansfield  Journal  v.  WMAN 
could  not  but  be  colored  by  his  own  instinctive  personal  de¬ 
sire  to  defend  that  which  is  his  and  oppose  that  which  may 
have  adverse  interests  to  his  own.  In  all  probability  there 
is  no  other  person  who  could  be  more  biased,  more  preju¬ 
diced,  more  partisan  or  more  antagonistic  to  the  Mansfield 
Journal  than  Mr.  O’Hara.  “Man  first  acts  for  his  own 
benefit,”  this  is  manifest  from  Mr.  O’Hara’s  testimony  and 
his  organization  of  the  opposition  to  the  application  of  the 
Mansfield  Journal. 
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43.  The  last  witness  to  testify  concerning  the  Mansfield 
Journal  and  advertising  was  Mr.  Stuart  A.  Falk  of  the 
Philco  Corporation.  The  record  will  show  (FMT-536  to 
543)  that  the  only  substantial  evidence  contributed  by  him 
was  that  he  discussed  an  advertising  program  with  Mr. 
Horvitz  and  was  told  that  because  of  the  acute  shortage  of; 
newsprint  the  Mansfield  Journal  could  not  take  any  addi¬ 
tional  advertisers  (FMT-537,  543).  This  is  substantiated! 
by  the  testimony  of  Mr.  S.  A.  Horvitz  (FMT-543  to  545). 

44.  .The  only  substantiation  of  the  Commission’s  Find-j 

ing  of  Fact  concerning  Mr.  Stuart  A.  Falk  and  his  pur-; 
ported  testimony  concerning  the  Mansfield  Journal  adver-i 
tising  policy  is  based  upon  objectionable  insinuations  and; 
conclusions  and  not  based  upon  substantial  evidence.; 
Therefore,  this  part  of  the  Findings  regarding  the  testi¬ 
mony  of  Mr.  Falk  is  arbitrary  and  capricious  (Decision, 
Paragraph  31,  Page  14,  FMT-536  to  543)  ! 

45.  Another  factor  to  be  taken  into  consideration  by  the 
Commission  when  weighing  the  testimony  of  the  aforemen¬ 
tioned  witensses  who  attempted  to  discredit  the  Mansfield  I 
Journal  Company  as  an  applicant,  is  that  each  of  these! 
witnesses  heard  his  particular  testimony  contradicted  and 
yet  not  one  of  them  returned  to  the  stand  to  testify  in  re¬ 
buttal  It  is  only  reasonable  to  assume  that  if  a  man  makes 
a  statement  and  if  that  statement  is  true,  he  will  defend  i 
that  which  he  has  said  when  he  is  contradicted.  The  record 
of  this  case  shows  that  not  a  single  one  of  these  witnesses 
returned  to  the  stand  to  defend  his  own  statements. 

46.  Succinctly  stated,  the  bulk  of  the  testimony  at  both 
the  AM  and  the  FM  hearings  introduced  in  an  attempt  to 

discredit  the  Mansfield  Journal  comes  from  two  ! 
2012  sources.  (1)  Antagonistic  persons  and  disgruntled  j 
merchants  who  failed  to  meet  the  financial  obliga-  • 
tions  which  they  owed  to  the  Mansfield  Journal,  and  (2)  the 
campaign  conducted  by  Station  WMAN  to  prevent  the 
establishment  of  a  second  radio  station  to  serve  the  people  ; 
of  the  Mansfield  Community. 
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47.  It  is  indeed  remarkable  for  a  business  organization 
which  has  been  doing  the  volume  of  business  as  that  done 
by  the  Mansfield  Journal  since  1930  and  having  thousands 
of  contracts  for  advertising,  the  record  is  highly  commend¬ 
able  that  they  should  have  difficulty  with  so  few  persons. 
At  the  time  of  this  hearing,  the  Mansfield  Journal  had  250 
local  display  contracts,  249  local  classified  contracts,  132 
national  advertising  contracts,  and  thousands  of  transient 
classified  advertisers.  (T-675)  'With  such  a  volume  of  busi¬ 
ness  as  that  which  has  been  done  by  the  Mansfield  Journal 
Company,  and  with  so  few  people  who  here  complain,  the 
management  policies  of  this  applicant  are  apparently  pleas¬ 
ing  the  vast  majority  of  persons  with  whom  they  do  busi¬ 
ness.  This  fact  is  further  emphasized  by  the  testimony  of 
those  witnesses  in  this  record  who  attested  to  the  excellent 
reputation  of  the  Mansfield  Journal  Company  in  its  deal¬ 
ings  with  the  people  of  Mansfield  as  hereinafter  more  fully 
discussed. 

48.  Weighing  the  testimony  of  each  individual  witness 
against  that  introduced  in  rebuttal  and  in  the  light  of  the 
personal  prejudices  and  desires  of  each  witness,  it  becomes 
glaringly  apparent  that  no  substantial  evidence  was  intro¬ 
duced  in  support  of  the  above  findings  or  conclusions. 

49.  The  unsupported  personal  opinion  of  an  adverse  bus¬ 
iness  competitor  cannot  be  considered  as  substantial  evi¬ 
dence.  The  naked  prejudices  of  an  individual  expressed 
for  the  purpose  of  continuing  a  quarrel  of  many  years 
standing  cannot  be  considered  as  substantial  evidence. 
The  empty  expressed  bitterness  of  a  disgruntled  and  un¬ 
informed  person  cannot  be  considered  as  substantial  evi¬ 
dence.  The  unsubstantiated  wails  of  those  who  failed  to 
meet  their  financial  obligations  cannot  be  considered  as 

substantial  evidence. 

2013  50.  The  Commission  can  hardly  say  that  any  man 

who  testifies  and  openly  states  that  he  has  a  “bone 
to  pick”  with  Mr.  Horvitz  personally,  can  be  considered  a 
public  witness.  Furthermore,  testimony  given  for  the  pur- 


pose  of  continuing  a  quarrel  cannot  be  considered  as  the 
testimony  of  a  witness  taking  the  stand  on  behalf  of  the  | 
public  no  more  than  can  the  testimony  of  those  who  failed ; 
to  pay  their  bills  be  considered  as  testimony  on  behalf  of 
the  public.  As  the  record  of  this  case  shows,  each  one  of 
the  witnesses  who  took  the  stand  against  the  Mansfield! 
Journal  did  so  to  foster  one  of  two  private  purposes.  That; 
is,  either  to  state  their  own  personal  antagonism  or  to  ap-  i 
pear  on  behalf  of  Station  WMAN,  a  business  competitor  j 
of  the  Mansfield  Journal  Company.  Therefore,  the  term; 
“public  witness”  should  not  be  applied  to  the  testimony  of 
any  of  those  adverse  witnesses  to  the  Mansfield  Journal; 
Company. 

51.  The  testimony  of  these  witnesses  should  in  no  way 
be  given  greater  weight  than  the  testimony  of  Mr.  S.  A. 
Horvitz  and  Mr.  L  Horvitz  who  testified  and  supported 
their  testimony  with  exhibits.  The  Commission,  in  its  De¬ 
cision,  Page  16,  Paragraph  3,  says  that  the  testimony  of 
Mr.  S.  A.  and  Mr.  L  Horvitz  “was  undoubtedly  influenced; 
by  partisan  considerations  which  affects  its  reliability.”  If 
this  can  be  said  of  the  Messrs.  Horvitz,  the  same  should  be 
said  about  the  testimony  of  O’Hara  and  Kindt.  It  should 
also  apply  to  the  testimony  of  those  who  failed  to  pay  their 
bills  to  the  Mansfield  Journal  Company  as  well  as  those 
who  harbored  personal  grudges. 

52.  One  of  the  so-called  “public  witnesses”  testified,  in 
substance,  that  his  advertising  contract  with  the  Mansfield 
Journal  Company  was  cancelled  without  reason.  He  stated, 
“It  was  just  cancelled. ”  (T-517)  The  record  will  show  that 
the  advertising  contract  of  this  witness  was  cancelled  with 
prior  notice  and  the  reason  for  cancellation  was  clearly 
stated,  i.e.,  failure  to  pay  the  bill  which  was  overdue  for  a 
long  time.  The  letter  of  notification  to  this  witness  was 
Mansfield  Journal  Exhibit  No.  21  and  the  testimony  in  the 
record  showing  that  he  was  given  notice  and  reason  is  con¬ 
tained  on  pages  525,  526,  647,  648  and  649  of  the  transcript. 
Obviously,  this  witness  was  not  a  public  witness,  he  was 
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testifying  to  further  his  own  personal  grievance,  therefore, 
the  Commission  should  disregard  his  testimony  entirely. 

53.  The  testimony  of  the  so-called  4  4  public  wit- 
2014  nesses”  was  in  no  way  supported  y  documents  or 
exhibits  and  the  story  they  told  about  the  Mansfield 
Journal  was  absolutely  contradicted  by  the  testimony  of 
the  public  witnesses  who  testified  on  behalf  of  the  Mansfield 
Journal  Company  as  more  fully  discussed  hereafter.  For 
the  Commission  to  look  upon  the  testimony  of  the  WMAN 
witnesses  and  those  others  who  testified  for  personal  rea¬ 
sons  alone  and  give  it  greater  weight  than  the  testimony 
of  those  witnesses  on  behalf  of  the  Mansfield  Journal  Com¬ 
pany,  is  erroneous,  discriminatory,  arbitrary  and  capri¬ 
cious. 

54.  In  this  Decision  the  Commission  has  4 4 gone  out  of  its 
way”  to  discriminate  against  these  applicants  in  a  highly 
prejudicial  manner.  The  mention  of  a  suspicion,  the  most 
meager  scintilla,  the  slightest  insinuation  and  the  vaguest 
hint  of  a  derogatory  nature  has  been  magnified  and  without 
regard  to  source  they  have  been  given  weighty  considera¬ 
tion  in  preference  to  substantial  evidence  to  the  contrary. 

55.  “Substantial  evidence  is  more  than  scintilla  and 
must  do  more  than  create  a  suspicion  of  the  existence  of  the 
fact  to  be  established.  It  means  such  relevant  evidence  as 
a  reasonable  mind  might  accept  as  adequate  to  support  a 
conclusion.”  (NLRB  v.  Columbian  Enameling  &  Stamping 
Co.,  306  U.  S.  292,  59  S.  Ct  501) 

56.  Measuring  the  testimony  of  the  witnesses  here  con¬ 
sidered  by  the  yardstick  of  the  above  decision  this  conclu¬ 
sion  of  the  Commission  is  not  supported  by  substantial 
evidence. 

57.  Therefore,  findings  of  fact  and  conclusions  not  based 
upon  substantial  evidence  are  arbitrary  and  capricious. 
(Saginaw  Broadcasting  Co.  v.  F.  C.  C.,  96  Fed.  2nd,  68 
App.  D.  C.  282) 


The  Commission  erred  in  concluding  that  if  these  appli¬ 
cants  were  to  become  broadcast  licensees,  competition  in 
the  dissemination  of  news  and  information  would  be  sup¬ 
pressed  and  pressure  would  be  exerted  on  advertisers  to 
enter  into  exclusive  advertising  contracts.  (Conclusions, 
Paragraph  4,  Page  17) 

1.  In  this  Decision,  the  Commission  concluded: 

2015  “Upon  the  record  herein  we  believe  that  if  the 
Mansfield  Journal  Company  and  the  Lorain  Journal 
Company,  under  their  present  ownership,  were  to  acquire 
control  of  broadcast  facilities  in  addition  to  the  only  news¬ 
papers  in  the  respective  communities,  competition  in  the 
dissemination  of  news  and  information  would  be  sup¬ 
pressed  and  further  that  pressure  would  be  exerted  on  ad¬ 
vertisers,  who  require  the  use  of  the  only  daily  newspaper 
in  the  City  for  their  businesses,  to  enter  into  exclusive  ad¬ 
vertising  contracts.”  (Decision,  Conclusions,  Paragraph  4, 
Page  17) 

2.  The  above  conclusion  by  the  Commission  is  entirely 
without  evidential  support  in  the  record  of  this  proceeding. 
There  is  absolutely  no  substantial  evidence  in  the  record  of 
this  case  to  show  that  pressure  has  been  or  would  be  ex¬ 
erted  on  advertisers  in  Mansfield  and  Lorain  to  enter  into 
exclusive  advertising  contracts.  In  fact,  the  record  shows 
just  the  opposite.  Mansfield  Journal  Exhibit  No.  6  shows 
over  fifty  advertisers  in  Mansfield  who  simultaneously  use 
the  Mansfield  Journal  and  Station  WMAN.  This  fact  alone 
shows  that  there  is  no  such  practice  which  could  be  con¬ 
strued  an  exculsive  advertising  contract. 

3.  The  Mansfield  Journal  Company  and  the  Lorain  Jour¬ 
nal  submitted  in  Exhibit  form  every  type  of  contract  which  • 
they  use.  (Mansfield  Journal  Exhibit  No.  5,  Lorain  Journal; 
Exhibit  No.  5)  This  part  of  the  record  shows  no  such 
agreement  which  could  be  construed  as  an  exclusive  ad- 1 


vertising  contract.  The  testimony  further  shows  that  in 
the  event  of  a  grant  of  these  applications,  there  will  be  no 
arrangement  which  could  possibly  be  construed  as  an  ex¬ 
clusive  contract. 

4.  The  only  part  of  this  record  which  could  apply  to  the 
erroneous  conclusion  is  the  testimony  of  several  grudge 
bearing  witnesses  and  proponents  of  Station  WMAN.  The 
testimony  of  these  witnesses  which  shows  absolutely  no 
value  as  evidential  matter  was  more  than  contradicted  by 
the  witnesses  who  testified  on  behalf  of  these  applicants. 

5.  The  above  conclusion,  as  it  concerns  the  past  activities 
of  these  applicants  and  their  future  proposals  as  broadcast 
licensees,  is  an  empty  conjecture  without  the  support  of 
substantial  evidence  as  required  by  law.  Therefore,  this 
conclusion  on  the  part  of  the  Commission  is  erroneous  and 
illegal. 

2016  XIV 

The  Commission  erred  in  failing  to  find  that  each  of 
these  applicants  have  achieved  meritorious  public  service 
accomplishments  in  their  respective  communities  as  shown 
by  the  record  of  this  proceeding.  (Findings,  Paragraphs 
14,  28;  Conclusions,  Paragraphs  2,  3,  4) 

XV 

The  Commission  erred  in  failing  to  give  proper  recogni¬ 
tion  to  the  public  service  accomplishments  of  these  appli¬ 
cants  as  shown  by  the  record  of  this  proceeding.  (Mans¬ 
field  Journal  Exhibit  3,  Lorain  Journal  Exhibit  1) 

L  The  Commission  in  its  Decision  went  to  great  lengths 
to  indicate  that  which  might  be  considered  derogatory  con¬ 
cerning  these  applicants  but  apparently  gave  little  or  no 
consideration  to  the  evidence  in  the  record  showing  what 
these  applicants  have  done  for  the  good  of  their  respective 
immunities  and  to  the  evidence  showing  the  reputation 
they  enjoy. 
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2.  The  past  performance  of  pnblie  service,  the  reputa¬ 
tions  and  the  proposals  of  these  applicants  which  have  been 
ignored  are  as  follows: 

3.  Since  1930  the  Mansfield  applicant  has  performed, 
supported  and  fostered  many  public  service  activities,  some 
of  which  are  as  follows : 

(1)  The  establishment  and  promotion  of  an  airport  for 
the  City  of  Mansfield. 

(2)  The  support  of  bond  issues  to  build  new  schools  and 
a  sanitorium  for  the  people  of  Mansfield. 

(3)  Over  a  period  of  years  the  Mansfield  Journal  has 
fought  for  low  utility  rates  for  the  people  of  Mansfield. 
(In  order  not  to  burden  the  record  here,  the  attention  of 
the  Commission  is  respectfully  directed  to  this  highly 
meritorious  public  service  which  has  saved  the  people  of 
Mansfield  many  thousands  of  dollars,  the  details  of  which 
are  contained  in  Mansfield  Journal  Exhibit  No.  3.  Pages 

3,  4  and  5) 

2017  (4)  The  Mansfield  Journal’s  support  of  reform 

and  law  enforcement  through  exposing  of  racketeers, 
gamblers,  obtaining  a  larger  police  force,  remodeling  of 
the  jail,  etc. 

(5)  Support  of  all  War  Bond  Drives. 

(6)  Support  of  all  Red  Cross  Campaigns. 

(7)  Support  of  each  year’s  Community  Fund  Drive. 

(8)  Assistance  to  the  Mansfield  public  health  programs. 

(9)  Active  crusades  for  better  recreational  facilities. 

(10)  Campaigned  against  Juvenile  delinquency. 

(See  Mansfield  Journal  Exhibit  No.  3  and  T-217  to  222) 

A.  As  an  excellent  example  of  the  Mansfield  Journal’s 
public  service  activities,  in  the  early  thirties  a  group  of 
racketeers  were  operating  from  Mansfield.  The  Mansfield 
Journal  conducted  such  a  strenuous  campaign  against  these 
racketeers  that  on  two  occasions  the  Mansfield  Journal 
building  was  bombed.  (T-216,  217,  290,  291) 

5.  The  reputation  of  the  Mansfield  Journal  may  be 
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judged  from  the  following  nncontradicted  evidence  intro¬ 
duced  by  the  following  witnesses. 

Mr.  E.  R.  Allen,  Director  of  the  Mansfield  Veterans  In¬ 
formation  Center. 

Q.  “Since  you  have  been  a  life  long  resident  of  the  Com¬ 
munity  of  Mansfield,  can  you  tell  us  what  is  the  reputation 
of  the  Mansfield  Journal  in  this  community  as  to  its  public 
service  to  this  community?” 

A.  “It’s  very  good.  It’s  of  the  highest.”  (T-369) 

Reverend  Albert  L.  Linder,  Park  Avenue  Baptist 
Church,  Mansfield,  Ohio. 

Q.  “Having  been  here  over  five  years  and  having  been 
with  one  of  the  religious  organizations  of  this  community, 
from  your  knowledge,  what  is  the  reputation  of  the  Mans¬ 
field  News-Journal  with  respect  to  the  public  service  activi¬ 
ties  of  this  community?” 

A.  “Well,  I  think  it  is  very  good.  I’ve  always 
2018  found  that  so.  That  is  my  own  personal  opinion, 
and  I  imagine  it  is  the  general  reaction.  I  like  the 
paper,  and  I  compare  it  with  other  newspapers  in  other 
cities.”  (T-389,  390) 

Reverend  Bernard  M.  Schneider,  Grace  Brethren 
Church,  Mansfield,  Ohio. 

Q.  “Of  your  own  personal  knowledge,  what  is  the  repu¬ 
tation  of  the  Mansfield  Journal  Company  with  respect  to 
its  public  service  activities?” 

A.  “As  far  as  I  know,  it  is  of  the  very  best”  (T-393) 

Miss  Lois  MacKeller,  Mansfield  Public  Librarian. 

Q.  “You  have  lived  in  Mansfield,  I  understand,  for  about 
15  years;  what  do  you  know  as  to  the  reputation  of  the 
Mansfield  Journal  Company  as  an  organization  concerning 
its  public  serice  activities  to  the  people  of  this  commu¬ 
nity?” 

A.  “I  should  say  it  is  good.  It  has  been  excellent  in 
relation  to  the  library  and  all  things  that  have  to  do  with 
promoting  the  library  in  the  community.  That’s  the  thing 


I  would  know  best,  and  its  general  reputation  with  the  pub¬ 
lic,  I  would  say  it  is  the  same.”  (T-397) 

Mr.  W.  L.  Miller,  Superintendent  of  Mansfield  Public 
Schools. 

Q.  “What  do  you  understand  to  be  the  reputation  in  the  j 
Mansfield  Community  of  the  Mansfield  Journal  Company 
with  respect  to  its  public  service  activities  and  its  poli¬ 
cies?” 

A.  “I  can  speak  only  from  the  schools’  viewpoint;  it  has 
been  excellent,  and  I  think  likewise  for  the  community.” 
(T-402, 403)  | 

Reverend  Andrew  J.  Payne,  Shiloh  Baptist  Church, 
Mansfield,  Ohio. 

Q.  “From  your  knowledge,  what  is  the  reputation 
2019  of  the  Mansfield  Journal  Company  in  this  commu¬ 
nity  with  respect  to  its  public  service  activities  and 
its  activities  of  that  nature  in  this  community  ?” 

A.  “They’re  fair.  I  have  had  problems  at  different 
times,  and  I  have  gone  to  the  management  of  the  News- 
Journal,  and  all  of  them  have  been  fairly  settled.  I  have 
had  problems  with  my  people  in  the  community.” 

Q.  “Have  you  had  occasion  some  time  in  the  past  to  talk 
to  Mr.  S.  A.  Horvitz  about  certain  problems  of  your  group 
in  this  community?” 

A.  “Peculiarly  so.” 

Q.  “And  what  was  Mr.  Horvitz ’s  attitude  and  coopera¬ 
tion  with  respect  to  your  problems?” 

A.  “May  I  state  the  problems?” 

Q.  “Yes,  if  you  wish.” 

A.  “We  had  an  occasion  at  one  time  when  in  the  News- 
Journal,  every  act  or  every  deed  by  a  colored  person,  the 
word,  ‘Negro’  would  come  out  in  bold  type  and  I  went  tb 
Mr.  Graham  first  and  then  Mr.  Graham  got  in  touch  with 
Mr.  Horvitz,  and  we  had  a  conference  together.  A?d  from 
that  time  until  now  we  wouldn’t  know  whether  it  was  a 
colored  person  from  the  news.  The  word  ‘Negro’  has  not 
been  used  in  the  news  of  the  paper.” 


400 

Q.  “That  was  a  change  in  the  policy  of  the  paper  toward 
yonr  group?” 

A.  “Yes.” 

Q.  “Yon  requested  that  change?” 

A.  “Yes.”  (T-412,  413,  414) 

Dr.  William  Wield,  Mansfield  Health  Commissioner. 

Q.  “From  yonr  own  knowledge,  what  is  the  reputation 
of  the  Mansfield  Journal  Company  in  the  Mansfield  com¬ 
munity  with  respect  to  its  public  service  policy?” 
2020  A.  “Very  good.  They  have  always  cooperated 
with  us  very  welL”  (T-416) 

Mr.  Donald  E.  Kilpatrick,  Chairman  of  the  Mansfield 
Social  Security  Committee. 

Q.  In  your  30  odd  years  of  living  in  Mansfield  and  from 
that  tenure  of  time,  will  you  tell  us  of  your  own  knowledge 
the  reputation  of  the  Mansfield  Journal  Company  in  this 
city  for  its  public  service  activities?” 

A.  “It  has  been  very  good,  very  cooperative.”  (T-419- 
420) 

Mr.  John  G.  Routzon,  Manager  of  the  Mansfield  Chamber 
of  Commerce. 

Q.  “What  do  you  of  your  own  knowledge  know  to  be  the 
reputation  of  the  Mansfield  News-Jonrnal  in  its  public  ser¬ 
vice  policies  in  this  community?” 

A.  “Very  cooperative.”  (T-427) 

Mr.  Clarence  M.  Crafton,  Member,  Mansfield  Chamber 
of  Commerce,  Retail  Merchants  Association  and  local 
Mansfield  businessman. 

Q.  “Can  you  tell  us  what  the  reputation  of  the  Mans¬ 
field  News-Journal  as  an  organization  is  and  its  policies 
with  respect  to  the  public  service  of  this  community  among 
the  businessmen  of  the  Mansfield  community?” 

A.  “Generally  it’s  okay.  You  have  kicks  here  and  there 
as  you  do  in  every  organization.  Generally  speaking, 
they’re  doing  an  awful  good  job.”  (T-438) 

6.  The  Mansfield  Journal  Company’s  attitude  towards 
labor  and  management  is  clearly  shown  as  impartial  be- 


cause  after  a  recent  steel  strike  in  Mansfield,  the  Labor 
Union  and  the  Company  both  wrote  letters  to  the  Mansfield 
Journal  Company  expressing  appreciation  for  the  manner 
in  which  the  paper  had  covered  the  strike  situation. 
(T-221)  i 

7.  The  coverage  of  this  steel  strike  was  done  so  impar¬ 
tially  that  the  Mansfield  Journal  Company  was  approached 
by  the  CIO  Steel  Workers  to  see  if  the  Journal  could  not 

publish  or  cause  to  he  circulated  in  the  City  of  Bur 
2021  cyrus,  a  paper  published  by  the  Jonmal  Company  so 
that  the  Labor  Union  there  would  receive  impartial 
coverage  of  its  strike  at  Bucyrus.  (T-220-221) 

8.  The  Mansfield  Journal  Company  employs  union  ty¬ 
pographers  and  pressmen  and  has  done  so  since  the  time 
it  was  first  organized.  It  carries  the  seal  of  the  unioil 
on  the  masthead  of  its  paper.  (T-221, 222  &  FMT-399) 

9.  The  policies  of  the  Mansfield  Journal  Company  in  the 
operation  of  the  proposed  station  are  fully  set  forth  in 
Mansfield  Exhibit  No.  4  wherein  it  is  shown  the  intentions 
of  this  applicant  with  respect  to  education,  religion,  news, 
music,  civic  progress,  labor,  agriculture,  civic  dubs,  fra¬ 
ternal  groups,  public  health,  public  safety,  smaller  com¬ 
munities  around  Mansfield,  controversial  issues,  advertis¬ 
ing,  etc.  (Mansfield  Exhibit  No.  4  &  FM  Exhibit  No.  6) 

10..  The  testimony  in  the  record  shows  that  the  Mans¬ 
field  Journal  Company  has  offered  the  facilities  of  the  pro¬ 
posed  station  to  twelve  religious,  educational,  charitable 
and  other  public  service  organizations.  (T-367,  386,  392, 
396,  401,  411,  415,  419,  421,  432,  437,  440) 

11.  The  public  service  policy  of  the  Lorain  Journal  Com¬ 
pany  is  as  follows :  i 

“To  a  large  extent  the  civic  and  community  service  acr 
tivities  of  The  Lorain  Journal  have  followed  the  plan  credr 
ited  to  the  late  William  Allen  White,  editor  of  the  Emporia, 
Kansas,  Gazette. 

“This  plan  is  based  on  the  belief  that  a  daily  newspaper, 
especially  the  only  daily  newspaper  in  a  city,  can  best  ad- 


vance  community  improvements  by  developing  ideas  for 
such  improvements,  interesting  other  groups  or  individ¬ 
uals,  and  supporting  the  project  to  the  limit,  but  remaining 
pretty  much  in  the  background  so  far  as  sponsorship  is 
concerned. 

“Proponents  of  this  plan  believe  that  a  newspaper  can 
be  more  enthusiastic  and  more  convincing  in  publicizing 
such  improvements  when  it  does  not  appear  to  be  blowing 
its  own  horn. 

“Operating  under  this  plan.  The  Journal  initiated,  or 
helped  initiate,  and  supported  to  the  utmost  both  through 
space  in  news  and  editorial  columns,  and  through  active 
participation  of  employees  and  executives,  many  projects 
in  recent  years.  At  no  time  has  The  Journal  claimed  credit 
for  these  developments  and  does  not  presume  to  claim 
credit  now.”  (Lorain  Journal  Exhibit  No.  1) 

12.  Some  of  the  public  service  activities  of  the  Lorain 
Journal  in  the  City  of  Lorain  are  as  follows : 

2022  (1)  The  Lorain  War  Chest  The  editor  of  the 

Lorain  Journal  was  the  first  president  of  the  Lorain 
War  Chest 

(2)  The  Veterans  Information  Center.  The  Lorain  Jour¬ 
nal  was  instrumental  in  establishing  and  compiled  data  for 
the  operation  of  this  activity  which  was  one  of  the  first  of 
its  kind  in  the  State  of  Ohio. 

(3)  The  Lorain  County  Park  Association.  This  organ¬ 
ization  stemmed  from  a  campaign  in  the  Lorain  Journal 
on  the  need  of  State  Parks.  The  result  of  which  was  the 
purchase  of  two  sites  by  the  State  at  a  cost  of  approxi¬ 
mately  $400,000.00. 

(4)  The  Lorain  Town  Meeting.  A  civic  forum  on  con¬ 
troversial  subjects  of  public  interest  sponsored  by  the 
Lorain  Journal. 

(5)  The  Lorain  Post-War  Planning  Commission.  The 
Journal  supported  this  organization’s  work  which  is  for 
civic  improvement  including  such  items  as  memorial  audi- 


toriums,  harbor  development,  sewage  treatment  plant,  mod¬ 
ern  garbage  disposal  facilities,  etc. 

(6)  The  Mary  Lee  Tncker  Project  This  is  an  organiza¬ 
tion  formed  by  the  Lorain  Journal  20  years  ago  to  aid  the 
underprivileged  of  Lorain  County.  This  project  includes 
a  year-round  program  for  the  assistance  of  the  needy  of 
the  Lorain  Community. 

(7)  The  Lorain  Lilac  Festival  This  is  a  program  fos¬ 
tered  by  the  Lorain  Journal,  the  object  of  which  is  to  re¬ 
place  the  trees  and  shrubberies  destroyed  by  the  great 
Lorain  Tornado  in  1924.  Each  year,  thousands  of  trees 
and  lilac  bushes  are  set  out  by  the  participants  in  this 
movement. 

(8)  The  Lorain  Milk  Festival  This  project  was 
2023  sponsored  by  the  Lorain  Journal  and  features  a 
county-wide  Milk  Festival  including  4-H  Club  Calf 
Show,  a  parade,  beach  pageant  and  regatta,  etc. 

(9)  The  Lorain  Tennis  Tournament.  This  is  another 

project  undertaken  and  sponsored  by  the  Lorain  Journal 
for  nearly  20  years.  , 

(10)  The  Lorain  Junior  High  School  Track  Meet..  For 
19  years  the  Lorain  Journal  has  sponsored  this  event,  pro¬ 
viding  the  trophies  which  are  awarded. 

(11)  Lawn  Bowling.  Each  year  the  Lorain  Journal  pro¬ 
vides  two  Lawn  Bowling  Trophies  to  be  awarded  at  tourna¬ 
ments  held  on  the  4th  of  July  and  Labor  Day. 

(12)  The  Lorain  Charity  Football  Game.  The  Sports 

Department  of  the  Lorain  Journal  sponsors  a  Charity 
Football  Game,  the  proceeds  of  which  are  used  for  Christ¬ 
mas  Welfare  Funds.  I 

(13)  The  Lorain  Achievement  Awards.  For  many  years 
the  Lorain  Journal  has  sponsored  an  Annual  Achievement 
Award  for.  the  person  adjudged  to  have  contributed  the 
most  in  civic  service  during  the  preceding  year. 

(14)  Hospital  Insurance.  In  cooperation  with  hospital 
insurance  and  hospital  organizations,  the  Lorain  Journal 
conducted  a  campaign  for  the  enrollment  of  returned  veter- 


ans  for  hospital  insurance  benefits  individually  rather  than 
through  factory  or  business  employment. 

(15)  The  Lorain  Junior  Olympics.  The  Lorain  Journal 
is  to  sponsor  in  cooperation  with  the  playgrounds  of  that 
City,  track  and  field  events  for  boys  and  girls  between  the 
ages  of  12  and  17.  The  winners  will  go  to  Cleveland  and 
compete  with  the  winners  in  other  cities. 

(16)  Utilities.  Through  the  vigorous  campaigns  con¬ 
ducted  during  the  past  20  years  by  the  Lorain  Journal, 

the  people  of  Lorain  enjoy  one  of  the  lowest  utility 
2024  rates  in  the  State  of  Ohio. 

(17)  Trophies  for  the  best  high  school  paper  in 
Lorain  County. 

(18)  Campaigns  to  recruit  fruit  and  vegetable  em¬ 
ployees. 

(19)  Annual  playground  promotion. 

(20)  Annual  Quilting  Contests. 

(21)  Also  such  projects  as  pet  shows,  cooking  schools, 
swimming  meets,  etc. 

13.  The  reputation  of  the  Lorain  Journal  Company  may 
be  judged  from  the  following  uncontradicted  evidence  in¬ 
troduced  by  the  following  witnesses : 

Mr.  C.  J.  W.  Luttrell,  Superintendent  of  Lorain  City 
Schools. 

Q.  What  is  the  reputation  in  the  Lorain  Community  of 
the  Lorain  Journal  Company  with  respect  to  its  policies  as 
carried  out  by  its  newspaper.  A  very  high  reputation  I 
would  say.  In  my  dealings  with  the  Lorain  Journal,  and  I 
have  dealt  with  them  11  years  almost,  I  would  place  them 
very  high.  (T-703) 

Q.  Do  you  know  what  the  reputation  in  the  community 
is  of  either  of  the  Messrs.  Horvitz  who  are  the  owners  and 
publishers  of  the  Lorain  Journal?  A.  Good  as  far  as  I 
know.  (T-703) 

Carl  Deeds,  Agricultural  Extension  Agent  of  Lorain 
County. 
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Q.  From  your  own  knowledge,  what  is  the  reputation  of 
the  Lorain  Journal  Company  and  its  organization  with 
respect  to  its  activities  in  Lorain  and  Lorain  County?  A. 
Very  good.  (T-706) 

Mr.  Nellie  F.  Love,  Chairman  of  the  Civics  Department 
of  the  Federation  of  Women’s  Clubs.  j 

Q.  Will  you  tell  us  of  your  own  knowledge,  the  reputa¬ 
tion  of  the  Lorain  Journal  Company  in  the  Lorain  County  ? 
A.  I  think  it  has  been  very  fine.  (T-710) 

Mrs.  Norman  Arnold,  Public  Relations  Committee,  Lo¬ 
rain  Girl  Scout  Council 

Q.  Do  you  know,  of  your  own  knowledge,  the  reputation 
of  the  Lorain  Journal  Company  and  its  organization  here 
in  Lorain.  If  you  do,  will  you  tell  us  what  that  reputation 
is?  A.  I  believe  I  can.  I  at  one  time  worked  for  the 
2025  opposition  paper  but  I  think,  through  these  years, 
the  Journal  has  proved  it  is  worthy.  (T-713,  714) 

Q.  Do  .you  know  what  the  general  reputation  of  the 
Messrs.  Horvitz  is  in  the  community?  A.  As  I  say,  I  be¬ 
lieve  they  have  proven  worthy. 

Q.  Are  you  referring  to  them  individually  or  to  the  news¬ 
paper?  A.  The  business  policy.  (T-715) 

Rev.  Belvo  Z.  Stambaugh,  Rector  of  the  Church  of  the 
Redeemer,  Episcopal  Church  and  President  of  the  Lorain 
Ministerial  Association. 

Q.  Do  you  of  your  own  knowledge,  know  the  reputation 
of  the  Lorain  Journal  Company  and  its  organization  in  this 
Community?  A.  I  should  say  it  is  very  good.  Of  course, 
there  is  opposition  to  any  paper  and  for  various  reason^, 
mostly  political,  I  think.  (T-718) 

Edward  N.  Wickens,  Director  of  the  Lorain  Veterans  In¬ 
formation  Center. 

Q.  Do  you  know  the  reputation  of  the  Lorain  Journal 
Company  in  the  Community  of  Lorain?  A.  I  believe  it  is 
honorable,  sir.  I  haven’t  heard  anything  otherwise  or  ex¬ 
perienced  it. 


Ward  A.  Riley,  Manager,  U.  S.  Employment  Service, 
Executive  Director  of  the  Lorain  Post-War  Planning  Com¬ 
mittee,  Chairman  of  the  Emergency  Housing  Committee 
and  Member  of  Veterans  Service  Committee. 

Q.  What  do  you  know  to  be  the  reputation  of  the  Lorain 
Journal  Company  in  its  activities  in  the  City  of  Lorain 
and  the  Lorain  Community?  A.  Very  good.  (T-729) 

Thomas  Fetzer,  Executive  Director  of  the  Lorain  Com¬ 
munity  Chest,  Executive  Secretary  of  the  Lorain  United 
War  Chest,  Executive  Secretary  of  the  Lorain  Council 
Social  Agencies  and  Secretary  of  the  Lorain  Town  Meet¬ 
ing. 

Q.  Of  your  own  knowledge,  what  is  the  reputation  of  the 
Lorain  Journal  Company  in  the  Lorain  Community.  A. 
Very  fine.  (T-733) 

John  Pincura,  City  Solicitor  of  the  City  of  Lorain  and 
Legal  Counsel  for  the  Board  of  Education. 

Q.  Will  you  tell  us  what  you  know  to  be  the  reputation 
of  the  Lorain  Journal  Company  in  Lorain  and  the  Lorain 
Community.  A.  Very  good,  excellent.  (T-734) 

2026  (The  testimony  of  Mr.  Pincura  is  here  set  forth 
because  it  concerns  the  activities  of  the  Lorain  Jour¬ 
nal  Company  with  respect  to  utility  rates  in  Lorain.) 

Q.  Now,  do  you  know  of  your  own  knowledge,  what  part 
the  Lorain  Journal  Company  has  played  in  the  controversy 
over  utility  rates  for  the  Lorain  Community. 

Mr.  Pincura:  Yes,  I  do. 

Q.  Will  you  tell  us  briefly  what  that  situation  is? 

Mr.  Pincura:  The  controversy,  of  course,  between  the 
City  of  Lorain  and  the  local  utilities  has  been  a  running 
controversy  for  a  good  many  years.  In  fact,  for  approxi¬ 
mately  25  years,  with  respect  to  the  Oil,  Fuel  and  Gas  Com¬ 
pany  and  as  far  as.  the  Ohio  Public  Service  Company  which 
are  producers  and  sellers  of  electric  current,  for  approxi¬ 
mately  15  years,  of  my  own  knowledge.  The  Journal,  of 
course,  has  (been)  very  instrumental  in  guarding  against 


rates,  which  we  call  excessive  and  has  supported  the  City 
of  Lorain  considerably  in  its  publicity  and  advising  the 
general  public  of  what  the  issues  were  with  respect  to 
utility  fights. 

As  a  result  thereof,  the  Community  at  large  has  benefited  | 
immeasurably  by  these  particular  battles  that  we  have  had 
with  the  utilities.  , 


Q.  Then,  in  the  stand  taken  by  the  Lorain  Journal  Com-i 
pany  with  respect  to  utility  rates,  the  Journal  has  been! 
of  assistance  to  the  people  of  this  Community? 

Mr.  Pincura:  Very  much  so,  yes,  sir.  (T-735,  736) 

14.  It  is  clearly  shown  in  the  record  that  the  Mansfield 
Journal  is  an  independent  newspaper  and  in  the  words  of 
Mr.  S.  A.  Horvitz,  “The  editorial  policy  of  the  Mansfield 
Journal  Company  has  never  been  dominated,  controlled  or 
influenced  by  any  merchant,  manufacturer,  utility  company 
or  union,  or  anybody  else  in  the  City  of  Mansfield.  The 
newspaper  was  primarily  published  in  the  interest  of  the 
community  and  its  leadership.  It  started  that  way,  and  it 
still  continues  to  be  published  that  way.”  (T-216  &  FMT- 
393) 

15.  The  record  also  clearly  indicates  that  concerning  the 
Lorain  Journal,  “it  has  been  published  as  an  absolute  in¬ 
dependent  newspaper;  its  editorial  policy  has  never  been 
controlled  or  influenced  by  any  merchants,  manufacturers 
or  unions.  We  have  tried  to  give  every  body  a  square  deal 
in  the  operation  of  the  paper ;  we  have  tried  to  make  it  an 
interesting  and  instructive  newspaper;  we  have  tried  to 
protect  the  interests  of  the  public  on  each  and  every  occa¬ 
sion  in  every  respect.”  (T-797) 

16.  The  stations  proposed  by  these  applicants  are  for 
the  purpose  of  operating  broadcast  stations  in  the  respec¬ 
tive  communities  to  improve  the  conditions  in  these 

2027  communities  by  programs  of  instruction  and  enter¬ 
tainment,  by  the  development  of  local  talent,  by 
making  broadcast  time  available  to  the  religious  and  public 
service  institutions  on  a  sustaining  basis,  to  give  the  City 
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of  Lorain  a  station  which  has  no  station  today  and  to  give 
the  City  of  Mansfield  a  ‘‘radio  station  which  is  honestly 
conducted  and  will  serve  the  community.”  (T-223,  806, 
FMT-400) 

17.  Is  it  reasonable  that  this  vast  preponderance  of  con¬ 
structive  and  favorable  evidence  concerning  these  appli¬ 
cants,  should  be  disregarded  as  it  has  been  in  this  Decision? 

Is  it  not  an  infringement  upon  the  rights  of  these  appli¬ 
cants  to  a  full  and  fair  hearing  that  only  the  testimony 
which  purports  to  he  derogatory  has  been  considered? 

18.  As  it  has  hereinbefore  been  shown,  the  testimony  of 
the  witnesses  against  these  applicants  cannot  he  considered 
as  substantial  evidence  adequate  to  support  a  conclusion. 

19.  The  Commission’s  attention  is  respectfully  invited  to 
the  favorable  testimony  concerning  these  applicants.  It  is 
substantial  evidence  and  uncontroverted.  It  meets  all  the 
requirements  of  substantial  evidence  adequate  to  support 
a  conclusion. 

20.  Yet  the  conclusions  of  this  Decision  completely 
ignore  this  evidence.  It  has  been  held  that  finding  of  fact  . 
and  conclusions  not  based  upon  substantial  evidence  are 
arbitrary  and  capricious.  By  the  same  token,  findings  of 
fact  and  conclusions  which  ignore  substantial  evidence  are 
arbitrary  and  capricious. 

21.  It  is  the  duty  of  this  Honorable  Commission  to  decide 
the  case  before  it  on  all  the  evidence.  The  Commission  is 
not  at  liberty  to  rely  on  part  of  the  evidence  to  support  its 
findings  and  put  aside  all  other  undisputed  evidence.  - 
(Peninsula  &  Occidental  Steamship  Company  v.  NLRB,  98  • 
Fed.  (2nd)  411) 

22.  The  Conclusions  and  Findings,  in  this  respect,  in  this 
Decision  are  not  supported  by  the  weight  of  the  substantial 
evidence  as  shown  by  the  record  of  this  proceeding  and  are  • 
therefore  arbitrary  and  capricious. 

2028  XVI 

The  Commission  erred  in  concluding  that  “the  news¬ 
paper  (Mansfield  Journal)  solicited  opposition  to  the  orig- 
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inal  application  for  the  station”  (WMAN).  (Conclusions, 
Paragraph  4,  Page  17). 

1.  The  above  conclusion  is  contrary  to  the  record  as 
shown  by  the  substantial  evidence  in  this  case.  The  Mans¬ 
field  Journal  did  not  solicit  opposition  to  the  original  ap¬ 
plication  of  Station  WMAN  (T-248,  322,  347,  669  and  670). 

2.  The  weight  of  substantial  evidence  as  shown  by  the 
record  of  this  proceeding  does  not  support  this  conclusion, 
therefore,  it  is  arbitrary  and  capricious. 

xvn 

The  Commission  erred  in  its  Findings  concerning  the  re¬ 
lations  between  the  Lorain  Journal  Company  and  the  Lo¬ 
rain  Labor  Unions.  (Findings,  Pages  12  and  13,  Para¬ 
graph  25). 

xvm 

The  Commission  erred  in  failing  to  find  that  the  Lorain 
Journal  Company  has  been  fair  to  and  cooperated  with 
Lorain  Labor  Unions.  (Findings,  Paragraph  25) 

1.  The  transcript  will  show  that  four  union  representa¬ 
tives  testified  in  the  Lorain  Journal  proceeding.  Three  of 
these  union  members  stated  certain  objections  to  the  Lorain 
Journal  Company.  These  objections  were  directed  toward 
the  manner  in  which  they  thought  the  Lorain  Journal  Com¬ 
pany  had  not  been  cooperating  with  Labor.  From  the  testi¬ 
mony  as  it  is  reported  in  the  transcript  from  Page  739  to 
and  including  page  773,  it  can  be  seen  that  the  objections 
by  these  union  members  to  the  Lorain  application  stemmed 
from  the  following  reasons: 

2.  On  the  matter  where  the  union  members  stated  the 
rates  charged  them  for  publication  of  certain  advertise¬ 
ments,  it  became  apparent  that  they  were  obviously 

2029  mistaken  and  were  not  informed  as  to  the  details  of 
these  transactions.  As  a  matter  of  fact,  the  record 
shows  the  labor  organization  was  given  the  cheapest  pos¬ 
sible  rate  by  the  Lorain  Journal  Company  for  the  carrying 


of  the  labor  advertisements,  which  is  the  same  rate  given  to 
church  and  civic  organizations.  (T-820,  821) 

3.  At  no  time  did  any  of  these  labor  representatives, 
when  they  thought  the  paper  was  not  printing  what  it, 
should  about  labor,  ever  go  to  the  executives  of  the  Lorain 
Journal  Company  and  they  admitted  that  part  of  the  diffi¬ 
culty,  if  any  existed,  between  the  paper  and  the  union,  was 
because  of  a  misunderstanding  which  could  be  straightened 
out  very  easily  by  an  open  discussion  with  the  officers  of 
the  Lorain  Journal  Company.  (T-761,  762,  766) 

4.  It  also  became  apparent  that  these  union  members  at 
Lorain  were  supporting  another  application  for  a  broad¬ 
cast  station  at  Lorain  and  this  was  obviously  the  reason 
they  were  appearing  in  an  effort  to  prevent  the  granting  of 
The  Lorain  Journal  Company  application.  (T-750,  754,  755, 
848) 

5.  Concerning  the  relations  of  The  Lorain  Journal  with 
unions  in  general,  special  attention  is  respectfully  invited 
to  the  testimony  of  Mr.  Robert  E.  Smedley  as  it  appears 
in  the  transcript  from  Page  904  through  Page  932. 

6.  Mr.  Smedley  for  many  years  has  been  associated  with 
unions  in  various  capacities.  In  1939  Mr.  Smedley  was 
President  of  the  Lorain  County  Industrial  Union  Council, 
CIO.  In  1938  he  was  Vice-President  of  the  Labor  Non- 
Partisan  League.  In  1937  he  was  Chairman  of  the  Griev¬ 
ance  Committee  of  USW-CIO  Local  No.  1104  at  Lorain. 
He  has  been  dealing  with  the  Lorain  Journal  Company  and 
members  of  its  organization  for  about  eight  years. 

7.  On  Page  907  of  the  transcript,  Mr.  Smedley  was 
asked:  “Now,  as  a  union  representative  and  on  the  basis 
of  your  dealings  with  the  Lorain  Journal  over  these  eight 
years,  what  did  you  find  to  be  the  Lorain  Journal’s  attitude 
toward  labor?”  Mr.  Smedley ’s  answer  is  as  follows: 
“They  were  very  fair,  far  more  fair  than  some  of  our  rep¬ 
resentatives  in  the  CIO  steel  workers  union.” 

8.  Mr.  Smedley  as  a  CIO  representative  in  Lorain  for 
many  years  is  obviously  compared  to  the  other  union  wit- 


nesses  who  spoke,  in  a  better  position  to  know  ex- 
2030  actly  how  the  Lorain  Journal  cooperated  with  and 
assisted  labor  and  labor  unions. 

9.  Mr.  Smedley  testified  that  his  reason  for  appearing  at 
the  hearing  was  because  the  statements  made  by  the  other 
three  union  members  were  so  obviously  wrong  and  that 
“the  entire  story  of  the  union  that  the  Journal  had  been 
unfair  to  us  was  untrue.’ ’  (T-907) 

10.  Mr.  Smedley  further  testified  that  the  editor  of  the 
Lorain  Journal  was  always  available  to  him,  always  co¬ 
operated  with  him  and  in  the  publication  of  the  union  ad¬ 
vertisements  assisted  him  in  the  preparation  of  the  copy. 
It  is  shown  by  Mr.  Smedley ’s  testimony  that  the  union  ad¬ 
vertisements  were  considerably  improved  by  suggestions 
and  changes  made  on  the  part  of  the  editor  of  the  paper, 
these  suggestions  and  changes  pertaining  to  the  rearranger 
ment  of  words  and  the  correction  of  any  errors  that  were 
contained  in  the  copy. 

11.  By  reading  Mr.  Smedley ’s  testimony  it  is  indicated 
that  the  testimony  of  one  of  the  union  representatives,  who 
appeared  to  testify  against  the  Lorain  Journal  Company, 
should  be  completely  disregarded  because  of  his  reputation 
as  an  alcoholic.  The  union  itself  took  steps  to  prevent 
this  man  from  giving  stories  to  the  paper.  (T-912,  913) 

12.  In  the  Commission’s  Decision,  Paragraph  25,  Page 
13,  the  Commission  states,  concerning  Mr.  Smedley,  “that 
he  supported  a  strike  of  the  American  Newspaper  Guild 
against  the  Lorain  Journal”.  The  Commission,  however, 
fails  in  this  respect,  to  comment  on  all  of  the  testimony  of 
Mr.  Smedley  concerning  this  strike,  which  is  as  follows : 

“The  Presiding  Officer:  Do  you  recall  that  Heywood 
Brown  who  was  then  President  of  the  Newspaper  Guild,  as 
I  recall  the  testimony,  was  on  the  picket  line  in  front  of  the 
Lorain  Journal? 

“Mr.  Smedley:  Yes,  I  think  that  was  one  of  the  reasons 
my  sympathies  were  with  the  strikers.  I  know  I  cancelled 
my  newspaper  at  the  time.  !  > 


‘‘Presiding  Officer:  Did  that  incident  in  any  way  affect 
your  attitude  toward  the  Lorain  Journal,  as  a  friend  of 
labor? 

“Mr.  Smedley:  At  that  time  I  thought  the  Lorain  Jour¬ 
nal  was  unfair.  Now,  I  did  not  know  anything  about  this 
strike  except  that  I  was  always  in  favor  of  the  people 
2031  who  were  on  strike.  That  was  my  sole  knowledge 
of  my  strike.  I  have  heard  various  stories,  the  fact 
that  Heywood  Brown  favored  the  strikers  also  made  me 
feel  that  the  Journal  was  unfair  at  that  time. 

“It  was  later,  through  my  dealing  with  the  Journal  and 
its  editor,  Mr.  Melroy,  that  I  could  not  see  how  they  could 
have  been  unfair.  They  were  always  fair  with  our  organ¬ 
ization  after  it  had  gotten  started.”  (T-927,  928) 

13.  In  order  to  best  sum  up  the  entire  union  situation 
regarding  this  applicant,  the  transcript  itself  is  here 
quoted: 

14.  Mr.  Smedley  is  asked  a  question:  “Now,  Mr.  Smed¬ 
ley,  as  a  union  man  for  years  and  as  a  representative  of 
labor,  what  is  your  personal  considered  opinion  of  the  Lo¬ 
rain  Journal  and  the  members  of  the  staff  whom  you  have 
met,  in  their  attitude  toward  labor?”  Mr.  Smedley  replied 
as  follows:  “I  would  say  it  is  my  considered  opinion  that 
the  Lorain  Journal  is  fair  and  in  the  past  has  leaned  over 
backwards  to  be  fair  to  organized  labor.”  (T-915) 

15.  From  the  foregoing  it  can  be  seen  that  the  Commis¬ 
sion’s  Findings  of  Fact  and  Conclusions  in  this  respect  are 
not  in  accordance  with  the  record  and  do  not  give  this  ap¬ 
plicant  the  benefit  of  the  evidence  showing  that  it  did  co¬ 
operate  with  the  unions  of  Lorain.  Therefore  the  Com¬ 
mission’s  findings  are  arbitrary  and  capricious. 

XIX 

The  Commission  erred  by  failing  to  find  and  conclude 
upon  the  policies  of  these  applicants  with  respect  to  organ¬ 
ized  labor  as  shown  by  the  record  of  this  proceeding. 


(Mansfield  Journal  Company,  Paragraph  32,  Page  14;  Lo¬ 
rain  Journal  Company,  Paragraph  25,  Pages  12  and  13) 

1.  The  above  two  cited  paragraphs  are  typical  of  the 
general  discriminatory  tenor  of  this  entire  Decision  against 
these  applicants. 

2.  By  reading  the  evidence  contained  in  the  record  of 
this  case  concerning  the  relationship  of  these  applicants 
with  the  labor  organizations  in  their  respective  cities  an4 

the  editorial  policies  concerning  labor  and  then  read- 
2032  ing  the  above  two  paragraphs  of  the  Commission’s 
Decision,  it  becomes  apparent  that  through  the 
method  of  expression  and  omission  of  the  consideration  of 
evidential  facts  that  an  unfavorable  light  has  been  pur¬ 
posely  cast  upon  these  applicants. 

3.  There  is  not  one  word  mentioned  in  this  Decision  to 
indicate  that  both  of  these  applicants  are  today  and  were 
originally  employers  of  union  labor.  There  is  not  one  word 
therein  to  indicate  that  the  seal  of  the  union  appears  on 
the  masthead  of  every  issue  of  each  of  these  papers.  (T-221, 
222,  T-748,  T-805,  FMT-399) 

4.  There  is  not  one  word  in  this  Decision  to  show  that  the 
policy  of  the  Mansfield  Journal  Company  with  respect  to 
the  proposed  FM  station,  shall  be,  “The  facilties  of  the 
proposed  station  shall  be  available  to  all  labor  organiza¬ 
tions  and  groups.  The  staff  of  the  station  will  also  be 
available  to  assist  labor  organizations  in  the  preparation 
of  public  service  programs.”  (Mansfield  Journal  FM  Ex¬ 
hibit  No.  6) 

5.  There  is  not  one  word  in  this  Decision  mentioning  the 
fact  that  one  of  the  labor  representatives  who  testified 
against  the  Mansfield  Journal  at  the  FM  hearing  was,  prior 
to  the  hearing,  interview  and  asked  that  his  labor  organiza¬ 
tion  designate  a  member  to  serve  on  the  Mansfield  Journal 
Porgram  Advisory  Committee.  To  this  request  the  labor 
representative  stated,  in  substance,  that  the  union  would 
not  designate  anyone  at  that  time  but  if  the  Mansfield 
Journal  were  granted  a  license  the  union  would  consider 


one  of  their  members  to  serve  on  the  Program  Advisory- 
Committee.  (FMT-519  and  Mansfield  Journal  FM  Exhibit 

15) 

6.  There  is  not  one  word  in  this  Decision  to  indicate  that 
the  editorials  and  articles  from  the  Mansfield  Journal  in¬ 
troduced  by  the  labor  representatives  were  in  no  way  dis¬ 
criminatory  against  labor.  (FM  FCC  Exhibits  Nos.  2,  3, 
4,  5,  6  and  7) 

7.  There  is  not  one  word  in  this  Decision  stating  that  the 
established  editorial  policy  of  the  Mansfield  Journal  and 
the  Lorain  Journal  toward  labor  is  one  of  fairness  and  im¬ 
partiality  as  shown  by  the  photostatic  copies  of  editorials 
from  the  Journal  and  the  record  of  this  proceeding.  (Mans¬ 
field  Journal  FM  Exhibits  Nos.  24,  25,  26,  27,  28,  T-828, 

829,  836,  837  and  Lorain  Exhibits  Nos.  1,  4,  8) 

2033  8.  There  is  not  one  word  in  this  Decision  mention¬ 

ing  the  fact  that  Mr.  I.  Horvitz  had  talks  with  sev¬ 
eral  of  the  officials  of  the  Lorain  CIO  Union  and  asked 
them  to  designate  one  of  their  members  to  serve  on  the 
Lorain  Journal  Program  Advisory  Committee.  The  Union 
representatives  stated,  “They  couldn’t  give  any  definite 
answer  but  told  us  they  would  take  it  up  with  the  executive 
board  and  their  membership,  and  if  they  decided  they 
would  want  to  serve  on  the  committee,  they  woud  give  us 
the  name  of  the  members  to  serve  on  it.”  Therefore,  the 
record  clearly  indicates  that  the  Lorain  Journal  Company 
desires  to  have  the  unions  represented,  has  interviewed 
representatives  of  the  union  and  provisions!  have  been 
made  for  these  union  representatives  on  the  Lorain  Pro¬ 
gram  Advisory  Committee.  T-862,  863  and  Lorain  Jour¬ 
nal  Exhibit  No.  12) 

9.  Reliance  by  the  Commission  on  prejudicial  opinions 
and  resolutions  is  erroneous  in  that  it  is  an  attempt  by  the 
Commission  to  find  some  form  of  evidence  on  which  to 
predicate  a  decision. 

10.  Upon  the  evidence  before  it,  the  Commission  could 
not  directly  find  that  these  applicants  were  unfair  to  or- 


415 


ganized  labor.  But  by  framing  its  findings  in  the  manner  ! 
shown  by  these  two  paragraphs  these  applicants  are  dam¬ 
aged  by  indirection  which  is  contrary  to  the  evidence  con¬ 
tained  in  the  record. 

11.  Such  findings  are  not  based  upon  substantial  evi-  j 
dence  and  are  contrary  to  the  weight  of  substantial  evi¬ 
dence  as  shown  by  the  record  of  this  case,  therefore,  they 
are  arbitrary  and  capricious. 

XX  | 

The  Commission  erred  in  purporting  to  grant  the  FM  i 
application  of  Richland;  Incorporated  (WMAN)  by  its 
Order  of  January  10,  1948. 

XXI 

The  Commission  erred  in  apparently  finding  that  the  op¬ 
position  of  the  Messrs.  Horvitz  and  the  Mansfield  Journal 
to  Station  WMAN  was  unwarranted.  (Decision,  Findings, 
Paragraph  16,  Page  9;  Conclusions,  Paragraph  4,  Pages 
16  and  17) 

2034  xxn 

i 

The  Commission  erred  in  failing  to  find  that  the  stand 
taken  by  the  Mansfield  Journal  Company  and  the  Messrs. 
Horvitz  toward  Richland,  Inc.  (WMAN)  is  well  founded 
upon  facts  contained  in  the  official  records  of  the  Com¬ 
mission.  | 

1.  The  official  records  of  the  Commission  will  show  that!: 

(1)  Certain  former  officers  of  Richland,  Inc.  (WMAN) 
“made  false  and  misleading  statements  and  representa¬ 
tions  to  the  Commission  in  stating  that  there  was  a  cor¬ 
poration  in  existence  with  200  shares  of  stock  issued  and 
subscribed  for  at  the  time  the  original  application  for  a 
construction  permit  was  made  on  April  27,  1938,  when  in 
fact  no  such  corporation  was  then  in  existence.” 

(2)  Certain  former  officers  of  Richland,  Inc.  (WMAN) 
“made  false  and  misleading  statements  and  represents- 
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tions  to  the  Cominission  in  stating  that  the  corporation 
had  $20,000  in  cash  on  hand  in  August  1938,  at  the  time  a 
financial  statement  of  Richland,  Inc.  was  filed  with  the 
Commission,  when  in  fact  no  such  funds  were  on  hand.” 

(3)  Certain  former  officers  of  Richland,  Inc.  (WMAN) 
“made  false  and  misleading  statements  and  representa¬ 
tions  to  the  Commission  in  failing  to  state  that  158  shares 
of  the  original  200  shares  of  stock  issued  were  purchased 
with  money  borrowed  from  Monroe  F.  Rubin,  such  loans 
being  made  not  more  than  two  days  prior  to  the  date  of 
hearing  on  the  original  application.” 

(4)  Certain  former  officers  of  Richland,  Inc.  (WMAN) 
“made  false  and  misleading  statements  and  representa¬ 
tions  to  the  Commission  in  stating  in  an  application  for 

modification  of  construction  permit  filed  August  17, 
2035  1939,  that  there  had  been  no  change  in  the  financial 
condition  of  applicant,  thereby  giving  the  Commis¬ 
sion  to  understand  that  it  had  over  $17,000  in  cash  when, 
in  fact,  it  had  approximately  $40.00.” 

(5)  Also,  concerning  Richland,  Inc.  (WMAN)  the  Com¬ 
mission  has  found — “The  evidence  concerning  the  financ¬ 
ing  of  the  original  application  for  construction  permit  and 
construction  of  WMAN,  coupled  with  the  misrepresenta¬ 
tions  made  to  the  Commission  by  the  principals  in  the  ap¬ 
plicant  corporation,  would  suggest  that  the  application  was 
prepared  in  a  manner  designed  to  avoid  disclosure  of  the 
real  party  in  interest.” 

(6)  Further  concerning  Richland,  Inc.  (WMAN),  the 
Commission  has  stated,  “However,  the  information  con¬ 
tained  in  this  record  will  be  noted  for  further  considera¬ 
tion  on  any  occasion  when  it  may  become  necessary  to  ex¬ 
amine  into  the  qualificalions  of  this  applicant  or  any  of  the 
individuals  concerned  in  the  proceedings  which  have  been 
discussed.  ’ 9  ( Emphasis  supplied ) 

2.  The  foregoing  quotations  are  from  the  Commission’s 
Decision  and  Order,  in  re  application  of  Richland,  Inc. 
(WMAN),  Mansfield,  Ohio,  B-204,  Docket  No.  6301,  File 
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No.  B2-R-1037  which  was  incorporated  by  reference  into 
the  record  of  this  proceeding  (T-263)  (10  F.  C.  C.  395) 

3.  The  Mansfield  Journal  Company  has  been  through  two 
hearings  and  it  has  made  no  “false  and  misleading  state¬ 
ments  and  representations”.  The  records  of  the  Commis¬ 
sion  concerning  WMAN  which  are  a  part  of  the  record  of 
this  case  show  that  certain  of  the  former  officers  of  Rich¬ 
land,  Inc.  (WMAN)  made  false  and  misleading  statement? 
and  representations  in  an  application. 

4.  Section  312(a)  of  the  Communications  Act  of  1934,  as 
amended,  provides  that  a  station  license  is  subject  to  revor 
cation  for  false  statements  in  an  application  and  the  Com¬ 
mission  in  the  exercise  of  its  duty  under  the  Communica¬ 
tions  Act  has  held  that  where  false  statements  have  been 

made  to  the  Commission,  in  application  and  other- 
2036  wise,  and  misrepresentations  made,  that  the  party 
making  such  statements  is  not  qualified  to  be  en¬ 
trusted  with  the  license  of  a  station.  (WOKO,  Inc.  vs. 
F.  C.  C.,  329  U.  S.  223;  In  re  Van  Curler  Boradcasting 
Corporation,  9  F.  C.  C.  92 ;  In  re  Mayflower  Broadcasting 
Corporation,  8  F.  C.  C.  333;  In  re  John  H.  Stenger,  8 
F.  C.  C.  434) 

5.  As  the  result  of  this  Proposed  Decision  and  the  Com¬ 

mission’s  Order  re  Richland,  Inc.  (WMAN),  the  applicant 
whose  certain  former  officers  made  false  statements  to  the 
Commission  has  been  awarded  a  grant  and  the  applicants 
which  have  not  misled  the  Commission  have  been  proposed 
to  be  denied.  j 

6.  The  Commission’s  Decision  and  Order  after  the  heat¬ 
ing  on  the  renewal  of  the  WMAN  license  (Docket  6301, 
File  No.  B2-R-1037, 10  F.  C.  C.  395)  contains  the  following 
statement : 

“The  Commission  does  not  approve  of  the  acts  of  Rubin 
in  knowingly  providing  funds  to  enable  an  applicant  cor¬ 
poration  to  make  a  showing  of  financial  ability  which  it  did 
not  in  fact  possess,  and  it  is  not  entirely  satisfied  with  the 
explanations  offered  for  his  interest  in  the  original  financ- 
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mg  of  WMAN;  but  it  does  not  feel  that  the  information 
before  it  would  warrant  refusal  to  renew  the  license  of  the 
applicant  and  deletion  of  the  service  rendered  by  its  station 
to  its  community.  However,  the  information  contained  in 
this  record  will  be  noted  for  further  consideration  on  any 
occasion  when  it  may  become  necessary  to  examine  into 
the  qualifications  of  this  applicant  or  any  of  the  individuals 
concerned  in  the  proceedings  which  have  been  discussed.” 
(Paragraph  2,  Page  2,  Decision  No.  B-204,  October  2, 1944) 

7.  From  the  above  it  can  be  seen  that  the  Commission 
did  not  approve  nor  was  it  satisfied  with  the  “false  and 
misleading  statements  and  representations  ’  ’  made  to  the 
Commission  as  shown  by  the  record  of  the  proceeding  on 
the  renewal  of  the  WMAN  license.  (10  F.  C.  C.  395)  If 
the  Commission,  according  to  its  own  official  records  was 
not  satisfied,  how  can  the  Commission  now  criticize  the 
Messrs.  Horvitz  for  their  attitude  toward  Station  WMAN. 
When,  as  the  record  of  this  proceeding  will  show,  the 
Messrs.  Horvitz  were  in  possession  of  the  same  informa¬ 
tion  concerning  WMAN  as  was  the  Commission.  It  is  cer¬ 
tainly  an  arbitrary  stand  for  the  Commission  to  take  when 
it  says  in  its  own  Decision  that,  in  substance,  it  disapproves 
of  WMAN  for  the  same  identical  reasons  the  Messrs.  Hor¬ 
vitz  disapprove  of  WMAN.  This  shows  that  in  one  in¬ 
stance  the  Commission  agrees  with  the  Messrs.  Horvitz 
and  in  the  present  Decision  on  the  same  facts,  they  dis¬ 
agree  with  the  Messrs.  Horvitz  by  saying  “we  are 

2037  unable  to  accept  this  explanation,\  (Decision,  Con¬ 
clusions,  Paragraph  4,  Page  17)  Such  an  inconsis¬ 
tent  stand  for  the  Commission  to  take  is  discriminatory  and 
an  infringement  upon  the  rights  of  these  applicants. 

8.  Furthermore,  there  is  no  indication  in  this  Decision  or 
in  the  Order  granting  the  FM  Application  of  Richland, 
Inc.  (WMAN)  that  any  consideration  was  given  to  the 
record  of  WMAN  as  should  have  been  done  in  accordance 
with  the  Commission’s  Decision  and  Order  of  October  2, 
1944  wherein  it  is  stated,  “the  information  contained  in  the 


record  will  be  noted  for  further  consideration  on  any  oc¬ 
casion  when  it  may  become  necessary  to  examine  into  the 
qualifications  of  this  applicant  or  any  of  the  individuals 
concerned.”  (In  re  Bichland,  Inc.  (WMAN),  10  F.  C.  C« 
395)  | 

9.  Bichland,  Inc.  (WMAN)  through  its  officers  and  em¬ 
ployees  has  done  everything  possible  to  prevent  competi¬ 
tion  in  radio  broadcasting  in  Mansfield  and  maintain  its 
position  as  the  only  broadcasting  station,  either  AM  or 
FM,  in  Mansfield.  This  has  been  accomplished,  as  shown 
by  the  record  of  this  case,  by  the  instigation  and  organiza¬ 
tion  of  opposition  against  the  herein  applications  of  the 
Mansfield  Journal  which,  if  granted,  would  mean  another 
broadcasting  station  for  the  people  of  Mansfield. 

10.  Certainly  a  license  whose  initial  application  was  con¬ 
ceived  in  misrepresentation  and  whose  subsequent  tactics 
have  been  to  prevent  competition  in  radio  broadcasting  in 
Mansfield  cannot  be  considered  as  one  acting  in  the  best 
interests  of  the  listeners  of  the  City  of  Mansfield.  Begard- 
less  of  under  what  cloak  the  intended  adverse  testimony 
against  the  Mansfield  Journal  was  introduced  at  the  in¬ 
stigation  of  the  officers  and  employees  of  Bichland,  Inc. 
(WMAN),  it  was  projected  toward  but  one  result  and  that 
was  to  deprive  the  people  of  Mansfield  of  additional  broad¬ 
casting  facilities. 

11.  The  inconsistency  of  the  Commission’s  Decision  and 
Order  of  January  10, 1948  becomes  apparent  when  the  fact 
is  considered  that  by  this  Decision  and  Order  the  Commis¬ 
sion,  in  acquiescing  to  the  demands  of  Bichland,  Incor¬ 
porated,  has  failed  to  authorize  the  establishment  of  an¬ 
other  station  in  Mansfield  which  would  create  competition 
in  the  broadcasting  of  news  and  information.  And  then,  the 
Commission,  by  this  same  Decision  and  Order  without  sub¬ 
stantial  evidential  support,  erroneously  concludes 

2038  that  if  the  application  of  the  Mansfield  Journal  Com¬ 
pany  were  granted  “competition  in  the  dissemina¬ 
tion  of  news  and  information  would  be  suppressed”.  (De¬ 
cision,  Conclusions,  Paragraph  4,  Page  17) 


12.  Simply  because  these  applicants  happen  to  be  news¬ 
papers  and  if  their  applications  were  granted  they  will 
have  radio  stations  is  no  reason  to  conclude  that  there  will 
be  a  suppression  of  competition.  In  fact,  as  shown  above, 
the  Commission,  by  this  Proposed  Decision,  proposes  to 
limit  competition  in  radio  broadcasting  in  Mansfield.  The 
Mansfield  Journal  cannot  compete  in  radio  with  WMAN 
without  the  consent  of  the  Commission.  Yet  there  is  noth- 
ing  to  prevent  the  owners  or  officers  of  Richland,  Inc. 
(WMAN)  from  publishing  a  newspaper  in  Mansfield  in 
competition  with  the  Mansfield  Journal  According  to  the 
record,  one  of  the  owners  of  Richland,  Inc.  (WMAN)  was 
at  one  time  interested  in  the  publication  of  a  paper  in 
Mansfield  (T-672)  and  one  of  the  officers  (O’Hara)  dis¬ 
cussed  the  starting  of  a  newspaper  in  Mansfield  with  Mr. 
Edward  Lamb,  the  President  and  controlling  stockholder 
of  Unity  Corporation,  Inc.  (File  No.  B2-PH-560,  Docket 
No.  7589)  (T-547)  The  owners  of  the  Mansfield  Journal 

•  would  welcome  the  starting  of  another  paper  in  Mansfield 
because  they  believe,  that  “competition  is  the  life  of 
trade”.  (T-227,  672) 

13.  For  the  Commission  to  grant  the  FM  application  of 
Richland,  Inc.  (WMAN)  and  propose  to  deny  the  applica¬ 
tions  of  these  applicants  is  contrary  to  the  substantial  evi¬ 
dence  as  contained  in  the  record  of  this  case  and  adverse 
to  the  Commission’s  own  precedents  as  set  forth  in  the 
decisions  of  the  Commission  previously  cited  herein.  There¬ 
fore,  the  Commission’s  Findings  and  Conclusions,  in  this 
respect,  are  arbitrary  and  capricious. 

14.  The  issues  of  the  Commission’s  Order  of  May  16, 
1946  designating  the  FM  applications  of  the  Mansfield 
Journal  Company  and  Richland,  Inc.  for  consolidated  hear¬ 
ing,  contain  no  issue  indicating  that  the  application  of 
Richland,  Inc.  would  be  considered  independently,  severed 
and  granted.  If  the  Mansfield  Journal  Company  had  de¬ 
sired  that  its  application  be  severed  from  this  consolidated 
hearing  it  would  have  been  necessary  for  the  Mansfield 
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Journal  Company  to  file  a  petition  with  the  Commission! 
with  proper  service  to  all  parties,  requesting  such  sever¬ 
ance.  The  Commission  then  would  hear  the  reasons  why j 
such  a  severance  and  grant  would  be  in  the  public! 
2039  interest  and  afford  the  other  parties  to  the  con¬ 
solidated  proceeding  the  opportunity  to  be  heard  ! 
upon  the  matter  of  severance. 

15.  In  the  instant  case  the  Mansfield  Journal  Company! 
was  given  no  notice  by  the  Commission  of  the  Commis-  j 
sion’s  intention  to  sever  and  grant  the  application  of  Rich¬ 
land,  Incorporated.  The  Mansfield  Journal  Company  was 
afforded  no  opportunity  to  be  heard  on  whether  or  not  the 
severance  of  the  Richland,  Incorporated  application  would 
be  prejudicial  to  its  rights.  The  Mansfield  Journal  Com¬ 
pany  is  not  advised  of  the  evidence  or  the  Findings  of 
Fact  and  Conclusions  upon  which  the  Commission  relied 
in  severing  and  granting  the  application  of  Richland,  Inc. 
Further,  the  Mansfield  Journal  Company  has  been  deprived 
of  its  rights  to  examine  a  Proposed  Decision,  to  file  ex¬ 
ceptions  to  such  a  Proposed  Decision  and  to  participate  in 
Oral  Argument  on  these  exceptions.  As  a  result  of  the 
Mansfield  Journal  being  deprived  of  these  procedural 
rights  it  has  been  denied  its  right  to  a  full  and  fair  hear¬ 
ing.  The  right  to  a  full  and  fair  hearing  includes  not  only 
the  right  to  the  usual  procedural  steps  which  follow  such  a 
consolidated  proceeding  but  the  right  to  proper  notice  of 
any  change  in  these  usual  procedural  steps.  This  right  was 
not  afforded  the  Mansfield  Journal  Company. 

16.  Also,  the  right  to  a  full  and  fair  hearing  embraced 
not  only  the  right  to  present  evidence,  cross-examine,  etc., 
but  also  the  right  to  be  fairly  and  timely  advised  of  what 
the  Commission  proposes.  In  this  case,  the  Commission 
did  not  advise  this  applicant  of  its  intention  to  consider 
separately  and  independently  the  application  of  Richland^ 
Inc.  after  it  had  been  through  a  consolidated  and  adversary 
proceeding  with  the  application  of  the  Mansfield  Journal 
Company.  The  Commission  has,  therefore,  failed  to  ad- 
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vise  the  Mansfield  Journal  Company  of  its  intentions  as  is 
its  duty  to  do  before  it  issues  a  final  order  in  this  case 
(Morgan  et  al  vs.  U.  S.  304  U.  S.  1) 

17.  The  Commission,  in  the  instant  case,  followed  an  ex 
parte  procedure  which  circumvents  the  rights  of  this  ap¬ 
plicant  as  provided  by  the  Communications  Act  of  1934, 
as  amended.  By  severing  and  granting  the  application  of 
Richland,  Incorporated,  and  thus  circumventing  established 
legal  procedure,  the  Commission  has  failed  to  afford  the 
Mansfield  Journal  Company  of  its  right  to  due  process  of 
law.  Therefore,  the  Commission’s  Order  severing  and 
granting  the  application  of  Richland,  Incorporated  is 
illegal. 


2040  XXIII 
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The  Commission  erred  in  concluding  that  the  Lorain 
Journal  Company  is  not  qualified  to  receive  a  grant  of  its 
FM  application  for  a  new  FM  station  at  Lorain,  Ohio. 
(Conclusions,  Paragraph  4,  Page  17) 

L  On  October  5,  1945,  the  Lorain  Journal  Company  of 
Lorain,  Ohio,  filed  its  application  with  the  Commission  for 
a  new  high  frequency  broadcast  station  construction  per¬ 
mit,  the  station  to  be  operated  at  Lorain,  Ohio.  Applica¬ 
tion  File  No.  B2-PH-693.  This  application,  as  far  as  this 
applicant  has  been  advised,  is  a  currently  pending  applica¬ 
tion  now  before  the  Commission. 

2.  The  FM  application  of  the  Lorain  Journal  Company, 
as  far  as  this  applicant  has  been  advised,  has  never  been 
designated  for  hearing. 

3.  For  the  Commission  in  this  proposed  decision  to  at¬ 
tempt  to  disqualify  the  Lorain  Journal  Company  as  an  FM 
applicant  is,  in  effect,  a  prejudging  of  the  Lorain  FM  ap¬ 
plication  without  affording  it  a  hearing. 

4.  It  is  a  well  established  fundamental  principle  that 
every  applicant  before  the  Commission  has  a  right  to  a 
full  and  fair  hearing  before  the  Commission  may  deny  its 
application.  By  the  same  token  an  applicant  has  the  right 
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to  be  heard  before  being  disqualified  as  an  applicant. 
Therefore,  the  finding  by  the  Commission  that  the  Lorain 
Journal  Company  is  not  qualified  to  be  the  licensee  of  an 
FM  station  in  Lorain,  is  not  affording  the  Lorain  Journal 
Company  its  rights  of  due  process  of  law  under  the  Fifth 
Amendment  to  the  Constitution.  Thus,  such  a  finding  is 
erroneous  and  illegal. 

XXIV 

The  Commission  erred  in  failing  to  find  in  accordance 
with  the  Proposed  Findings  of  Fact  and  Conclusions  filed 
by  these  applicants,  in  these  cases,  with  the  Commission  on 
January  3, 1947  and  August  27, 1946,  said  Proposed  Find¬ 
ings  and  Conclusions  being  based  upon  the  substantial 
evidence  in  the  record. 

1.  Many  of  the  matters  in  the  Findings  and  Conclusions 

of  the  Commission’s  Decision  have  been  herein  des- 
2041  ignated  as  erroneous,  both  generally  and  specifically. 

However,  there  are  many  other  findings  that  should 
have  been  found  by  the  Commission  and  are  contained  in 
the  Findings  of  Fact  and  Conclusions  filed  by  these  appli¬ 
cants.  Since  these  documents  are  a  matter  of  record  with 
the  Commission,  it  is  not  felt  that  it  is  herewith  necessary 
to  point  out  the  detailed  differences  between  the  Findings 
of  Fact  and  Conclusions  proposed  by  these  applicants  and 
those  decided  by  the  Commission,  but  same  are  herewith 
incorporated  by  reference  just  as  fully  as  though  they  were 
set  forth  in  detail  herein.  j 

2.  The  failure  of  the  Commission  to  find  in  accordance 
with  the  Proposed  Findings  of  Fact  and  Conclusions  of 
these  applicants  which  are  based  upon  substantial  evidence 
in  the  record,  is  erroneous,  arbitrary  and  capricious. 

XXV 

The  Commission  erred  in  finding  and  concluding  that 
Laurence  W.  Harry  “is  legally,  technically,  financially  and 
otherwise  qualified  to  be  a  licensee  of  the  facilities  he  re¬ 
quests”.  (Conclusions,  Paragraph  5,  Page  17  and  Para¬ 
graph  6,  Page  18) 
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L  Laurence  W.  Harry  is  not  legally  qualified  to  receive 
a  grant  of  his  application  because,  from  the  record  of  this 
proceeding,  it  is  impossible  for  one  to  definitely  determine 
whether  or  not  Mr.  Harry  is  to  be  the  sole  owner  of  the 
proposed  radio  station  or  that  the  grant  will  pass  to  a 
corporation.  The  record  will  show  that  testimony  was 
given  by  Mr.  Harry  concerning  the  formation  of  a  cor¬ 
poration,  as  follows: 

“Mr.  Harry:  I  asked  them  or  I  explained  what  was  in 
my  mind,  and  asked  them  for  their  cooperation  and  asked 
them  whether  or  not  they  would  he  willing  to  participate 
in  a  corporation  set-up,  if  it  is  ever  necessary  to  set  such  a 
corporation  up.  And  I  think  there  were  38  persons  called 
and  36  of  them — all  38  came  into  my  office  and  talked  to  me. 
Thirty-six  of  them  signified  that  they  would  be  willing  to  ♦ 
participate  in  the  formation  of  a  corporation  if  I  should 
ever  consider  it  necessary  in  order  to  have  this  station  on 
the  air  for  Fostoria.”  (T-163) 

“I  am  only  testifying  to  this  for  the  purpose  of  showing  * 
that  all  of  these  individuals  are  actively  interested  in  the 
establishment  of  a  radio  station  in  Fostoria  under  my 
sponsorship.”  (T-164) 

i 

2042  Commission  Counsel  asked  Mr.  Harry  the  follow¬ 
ing  questions: 

“Q.  I  think  it  is  highly  important  if  Mr.  Harry  has  in 
mind  the  possible  formation  of  a  corporation  to  operate 
this  station  in  the  event  that  a  grant  is  made  by  the  Com¬ 
mission.” 

To  this  Mr.  Harry  answered: 

“A.  I  don’t  mean  to  say  that.  I  mean — .  I  think  you 
are  losing  sight  of  what  I  want  to  introduce  this  for.  It 
is  not  to  say  that  there  will  be  a  corporation.  It  is  to  say 
that  they  would  be — that  they  not  only  are  anxious  to 
have  this  station,  but  that,  in  case  I  need  their  help,  they 


will  establish,  will  take  part  in  the  formation  of  a  corpora¬ 
tion  if  necessary  to  provide  financial  assistance.’’  (T-164) 

2.  From  the  foregoing  it  is  obviously  not  dear  whether 
Mr.  Harry  is  actually  making  this  application  in  his  own 
behalf  or  is  he  applying  in  the  role  of  a  promoter  and  en¬ 
deavoring  to  enlist  financial  support  to  carry  out  his  in¬ 
tentions,  whatever  they  may  be.  The  record,  as  above  in¬ 
dicated,  shows  the  clear  intention  of  Mr.  Harry  to  capital¬ 
ize  upon  what  grant  he  may  secure  from  the  Commission 
and  use  it  in  an  effort  to  secure  the  financial  ability  to  con¬ 
struct  the  proposed  station.  This  conclusion  is  substanti¬ 
ated  by  the  fact  that  since  the  close  of  this  record,  Laurence 
W.  Harry  has  assigned  his  interest  in  his  FM  grant  to  a 
corporation.  (T-163, 164,  Decision,  Footnote  2,  Page  4) 

XXVI  ! 

The  Commission  erred  in  finding  that  Laurence  W. 
Harry  is  financially  qualified  to  construct  and  operate  the 
proposed  station.  Such  a  conclusion  is  not  supported  by 
the  financial  evidence  contained  in  this  record.  (Conclu¬ 
sions,  Paragraph  5) 

1.  Laurence  W.  Harry  trading  as  Fostoria  Broadcasting 
Company  is  not  financially  qualified  to  construct  and  oper¬ 
ate  the  proposed  station.  An  analysis  of  the  financial  in¬ 
formation  submitted  by  this  applicant  shows  that  he  is  com¬ 
pletely  unable  to  carry  this  enterprise.  It  must  be  remem¬ 
bered  that  Mr.  Harry  not  only  proposes  to  construct  the 
station  here  requested  but  also  he  intends  to  construct  an 
FM  station  and,  in  addition  to  having  studios  in  Fostoria, 
he  intends  to  have  studios  at  Tiffin,  Ohio.  On  the  basis  of 
assets  shown  in  his  financial  statement,  the  liens  which  will 
be  imposed  upon  those  assets  in  order  to  establish  a  line  of 
credit  and  the  cost  of  construction  of  two  stations 
2043  and  additional  studios,  all  the  more  indicates  that  he 
is  not  in  a  financial  position  to  construct  and  operate 
the  proposed  station.  Mr.  Harry  is  obviously  uninformed 
when  he  states  that  his  proposed  station  will  be  self  sup- 
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porting  from  the  day  it  starts  operations.  Also  concerning 
finances,  Mr.  Harry  states  that  he  will  have  no  expenses, 
either  for  legal  or  engineering  fees.  The  record  will  show 
that  Mr.  Harry  is  represented  by  a  Washington  law  firm 
and  also  by  a  Washington  firm  of  consulting  radio  engi¬ 
neers.  No  provision  whatever  has  been  made  for  the  pay¬ 
ment  of  the  fees  necessary  for  the  professional  services 
being  furnished  nor  has  any  provision  whatever  been  made 
for  the  payment  of  the  many  other  incidental  expenses  at¬ 
tendant  to  the  construction  and  installation  of  a  new  broad¬ 
casting  station.  (T-135, 136, 137, 139) 

2.  At  the  hearing  in  Fostoria,  Laurence  W.  Harry  intro¬ 
duced  as  his  Exhibit  No.  8,  a  financial  statement  showing  a 
net  worth  of  $29,772.17.  Since  the  closing  of  the  record  in 
this  case,  Mr.  Harry  has  submitted  sworn  documents  to  the 
Commission  indicating  that  his  net  worth  as  of  June  30, 
1947,  has  dwindled  to  $6,000.00.  These  data  are  found  in 
Ms  application  requesting  consent  of  the  Commission  to 
assign  his  FM  construction  permit  to  the  Seneca  Radio 
(F.  C.  C-  File  No.  BAPH-38  and  referred  to  on  Page  4, 
Footnote  2  of  tMs  Decision).  Also,  in  the  application  for 
assignment  of  his  FM  construction  permit  and  Ms  Petition 
for  Exemption  from  the  Provisions  of  Proposed  Rules 
Concerning  the  Operation  of  Daytime  Stations  on  Clear 
Channels  he  admits  Ms  financial  inability  to  continue  Ms 
FM  operation  wMch,  in  View  of  Ms  depleted  financial  con¬ 
dition  is  an  admission  that  he  is  financially  unable  to  con¬ 
struct  and  operate  the  proposed  AM  Station  at  Fostoria. 

3.  The  Commission  has  repeatedly  held  in  its  past  deci¬ 
sions  that  an  application  should  be  denied  when  an  appli¬ 
cant  has  failed  to  make  a  proper  showing  of  financial  abil¬ 
ity  to  construct  and  operate  a  proposed  station.  Further, 
the  Commission  has  held  that  it  is  forced  to  rely  to  a  great 
extent  upon  the  representations  made  in  applications,  in 
statements  and  in  testimony  offered  at  hearings. 

4.  In  this  instance,  the  Commission  has  before  it  the 
application  of  Laurence  W.  Harry,  it  has  before  it  the 


financial  statements  of  Laurence  W.  Harry  and  it  j 
2044  has  before  it  the  testimony  of  Laurence  W.  Harry.  ' 

5.  An  examination  of  the  material  submitted  to 
the  Commission  by  Laurence  W.  Harry  by  the  methods  \ 
above  described,  Le.,  the  record  of  his  AM  application  and  j 
the  recent  data  contained  in  his  assignment  of  FM  con¬ 
struction  permit,  shows  beyond  the  shadow  of  doubt  that 
he  is  financially  unable  to  continue  his  FM  operation  and 
in  view  of  his  radically  changed  financial  position,  he  is  • 
absolutely  unable  to  construct  and  operate  the  proposed  j 
AM  station. 

6.  Therefore,  by  an  examination  of  the  financial  informa-  i 
tion  submitted  by  Laurence  W.  Harry,  one  of  two  conclu-  ! 
sions  must  be  reached  and  those  are,  (1)  he  is  either  finan-  ; 
cially  unable  to  construct  and  operate  the  proposed  AM  j 
station  or  (2)  the  financial  information  he  has  submitted 
to  the  Commission  is  not  what  it  purports  to  be. 

7.  From  the  record  of  this  case  and  the  financial  infor¬ 
mation  before  the  Commission  concerning  Laurence  W.  I 
Harry,  but  one  conclusion  can  be  reached  and  that  is  that 
he  is  not  financially  able  to  construct  and  operate  the  pro¬ 
posed  station.  Therefore,  the  Commission’s  findings  and  ! 
conclusions  in  this  respect  are  not  in  accordance  with  the  ; 
evidence  and  are  therefore  arbitrary  and  capricious. 

xxv n 

The  Commission  erred  in  finding  in  Paragraph  10,  Page 
6  of  this  Decision,  that  “applicant  has  also  established  a  j 
$15,000.00  line  of  credit  with  a  Fostoria  Bank  and  proposes 
to  finance  the  construction  and  operation  of  his  station  with  j 
the  money  borrowed  from  the  bank”. 

1.  The  record  of  this  case  shows  that  what  arrangements  i 
have  been  made  at  the  bank  are  made  by  Mr.  Harry  per-  j 
sonally  and  not  by  Mr.  Harry  trading  as  the  Fostoria  j 
Broadcasting  Company.  The  following  testimony  shows  i 
the  nature  of  this  proposed  line  of  credit.  Mr.  Fink  (the  j 
bank  witness)  was  asked  the  following  question: 
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“Q.  Mr.  Fink,  what  will  be  the  security  for  this  loan? 
A.  I  understand  the  personal  assets  of  Mr.  Harry.  (T.64) 
Q.  This  particular  line  of  credit  to  the  extent  of 
2045  $15,000.00  applies  to  Mr.  Harry  in  the  construction 
of  all  of  his  proposed  radio  interests? 

This  question  the  witness  could  not  answer.  ’  ’  (T-65) 

2.  It  can  be  seen  that  Mr.  Harry  personally  and  not  the 
Fostoria  Broadcasting  Company  (T-65)  would  be  extended 
credit  secured  by  “the  personal  assets  of  Mr.  Harry” 
(T-64)  and,  further,  the  bank  would  take  a  chattel  mort¬ 
gage  on  the  equipment  of  the  proposed  station  (T-67)  and 
the  loan  to  Mr.  Harry  is  not  a  line  of  credit  in  the  accepted 
business  sense.  It  will  be  a  loan  based  upon  what  security 
Mr.  Harry  may  be  able  to  give.  The  Commission’s  Find¬ 
ings  that  this  is  an  established  line  of  credit  to  the  extent 
of  $15,000.00  is  contrary  to  the  record,  not  supported  by 
the  evidence  and  therefore  arbitrary  and  capricious. 

xxvm 

The  Commission  erred  in  finding  that  “applicant  expects 
to  obtain  local  news  from  the  Fostoria  newspaper”.  (De¬ 
cision,  Paragraph  12,  Page  6)  This  finding  is  contrary 
to  the  substantial  evidence  contained  in  the  record  of  this 
case. 

1.  The  testimony  of  Mr.  Harry  himself  does  not  support 
such  a  finding.  (T-193)  The  testimony  in  the  record  con¬ 
cerning  Mr.  Harry  being  furnished  with  local  news  is  as 
follows : 

“Q.  Concerning  the  furnishing  of  news  to  the  applicant 
in  Fostoria,  do  you  of  your  own  knowledge,  know  if  such  a 
thing  is  possible? 

“Mr.  S.  A.  Horvitz :  I  know  that  Mr.  Hopkins  has  stated 
definitely  he  will  not  let  him  use  local  news  or  furnish  it  to 
him  or  even  publish  his  programs  in  his  newspaper.  Mr. 
Hopkins  told  me  that  himself. 

*  ‘  Mr.  Harry :  Please  identify  him. 


“Mr.  Horvitz:  Mr.  Hopkins  who  is  the  publisher  of  the 
paper.  His  name  is  Fred  M.  Hopkins.  He  is  the  publisher 
of  the  Review-Times  at  Fostoria  and  he  told  me  that  him¬ 
self  that  he  would  have  no  dealings  with  him  (Mr.  Harry). 
That  he  would  not  let  him  use  the  paper,  that  he  would  not 
publish  his  programs  in  the  paper  and  he  has  given 
2046  me  his  promise  (permission)  to  make  that  statement 
here  in  court.”  (T-227,  278) 

2.  Therefore,  the  Commission’s  findings  in  this  respect 
are  not  supported  by  the  evidence  as  contained  in  the  rec¬ 
ord  of  this  proceeding.  Furthermore,  Mr.  Harry’s  appli¬ 
cation  should  not  be  granted  because  he  has  failed  to  make 
proper  provisions  for  the  coverage  of  local  news  in  Fos¬ 
toria. 

XXIX 

The  Commission  erred  in  finding  as  follows: 

“While  the  record  indicates  confusion  in  Mr.  Harry’s 
mind  concerning  the  broadcasting  of  controversial  issues, 
it  appears  that  he  proposes  to  permit  the  broadcast  of  such 
issues  involving  matters  of  public  importance,  and  equal 
time  will  be  given  for  the  expression  of  various  points  of 
view  with  respect  to  such  issues.”  (Decision,  Paragraph 
12,  Page  6) 

1.  On  the  same  record,  the  Commission,  in  its  Proposed 
Decision  with  respect  to  Mr.  Harry’s  policies  concerning 
controversial  issues,  found  “Mr.  Harry  will  not  permit 
broadcasts  of  controversial  issues  over  the  station  during 
the  first  year  of  operation,  and  thereafter  will  determine 
in  each  case  whether  or  not  discussions  of  controversial 
issues  will  be  broadcast”.  (Proposed  Decision,  Paragraph 
11,  Page  5) 

2.  On  Pages  199  and  200  of  the  transcript,  Mr.  Harry’s 
testimony  concerning  controversial  issues  is  as  follows : 

“I  would  say  that  controversial  issues  will  be  something 
that  I  don’t  care  to  get  into  for  the  first  year  of  my  opera¬ 
tion.  After  that  time  I  would  reserve  the  right  to  deter- 


430 

mine  in  each  case  whether  or  not  I  should  permit  the  thing 
to  be  aired.”  (T-199,  200) 

3.  The  above  statement  by  Mr.  Harry  shows  a  complete 
lack  of  his  understanding  of  his  statutory  obligations  to 
operate  a  broadcast  station  in  the  public  interest.  The  ab¬ 
solute  statement  that  for  one  year  no  broadcasts  of  con¬ 
troversial  issues  concerning  matters  of  public  interest  in 
Fostoria  would  be  broadcast  is  an  expression  of  policy  in 
this  respect  absolutely  contrary  to  the  concept  of  public 
interest  set  forth  in  the  Communications  Act  of  1934,  as 
amended. 

4.  Even  in  this  Decision  as  above  cited,  the  Commission 
says  that  Mr.  Harry  is  confused  in  his  mind  on  this  point. 

Therefore,  if  Mr.  Harry  himself  does  not  know  what 
2047  he  is  going  to  do  about  controversial  issues,  how  can 
the  Commission  assume  that  his  policy  in  this  re¬ 
spect  will  be  in  the  public  interest? 

5.  From  the  foregoing  it  can  clearly  be  seen  that  the 
Commission’s  findings  concerning  Mr.  Harry’s  policies 
concerning  controversial  issues  are  contrary  to  the  record 
and,  therefore,  arbitrary  and  capricious.  (Conclusions, 
Paragraph  5,  Page  17) 

XXX 

The  Commission  erred  in  failing  to  find  that  Mr.  Harry 
intends  to  give  preferential  treatment  to  one  church  in  Fos¬ 
toria  in  the  matter  of  religious  broadcasts.  (Findings, 
Paragraph  12) 

L  Concerning  the  broadcasting  of  religious  programs, 
Mr.  Harry  does  not  intend  to  make  the  facilities  of  his  pro¬ 
posed  station  available  to  all  of  the  churches  of  Fostoria  on 
an  equal  basis  and,  according  to  his  testimony,  time  will 
be  made  available  to  only  one  church  in  Fostoria.  (T-196, 
197) 

2.  In  fact,  concerning  religious  programs  and  the  making 
of  time  available  to  churches  in  the  Fostoria  community, 
Mr.  Harry  states  as  follows : 
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“We  couldn’t  let  every  one  on  at  the  same  time.  And  we 
couldn’t  alternate  it.”  (T-198) 

3.  For  the  Commission  to  grant  a  station  to  an  applicant 
who  fails  to  realize  his  public  service  responsibility  regard¬ 
ing  the  rotation  of  religions  programs,  is  contrary  to  the 
precedent  set  by  the  past  decisions  of  the  Commission  in 
this  respect.  The  Commission’s  findings  in  this  Decision 
concerning  Mr.  Harry’s  policies  regarding  religions  broad¬ 
casts  are  not  in  accordance  with  the  record  and  are  there¬ 
fore  arbitrary  and  capricious.  (Conclusions,  Paragraph  5, 
Page  17) 

XXXI  i 

The  Commission  erred  in  failing  to  find  that  Mr.  Harry 
proposes  to  discourage  the  use  of  his  proposed  sta- 
2048  tion  for  political  broadcasts.  (Decision,  Paragraph 
12,  Page  6)  j 

1.  The  record  on  Pages  201  and  202  clearly  shows  that 
Mr.  Harry  will  discourage  the  broadcasting  of  political 
broadcasts  and  attempt  to  achieve  this  end  by  the  use  of 
increased  rates  for  such  broadcasts.  Such  a  policy  again 
demonstrates  Mr.  Harry’s  lack  of  understanding  of  the 
public  service  responsibility  of  a  broadcast  licensee. 

2.  The  Commission’s  failure  to  find  in  accordance  with 
the  record  showing  the  discriminatory  manner  in  which 
Mr.  Harry  will  handle  political  broadcasts  is  arbitrary  and 
capricious.  (Conclusions,  Paragraph  5,  Page  17) 

XXXII 

The  Commission  erred  in  finding  that  Mr.  Harry  pro¬ 
poses  a  program  service  designed  to  meet  the  needs  and 
desires  of  the  areas  and  populations  he  proposes  to  serve. 
Such  a  conclusion  is  contrary  to  the  evidence  as  contained 
in  the  record  of  this  proceeding.  (Decision,  Conclusion  No. 
5,  Page  17) 

1.  From  the  foregoing  four  errors  it  can  be  seen  that 
Mr.  Harry  has  failed  to  provide  for  the  coverage  of  local 
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news  in  Fostoria,  he  will  not  carry  broadcasts  of  contro¬ 
versial  issues,  religions  programs  and  political  broadcasts 
in  keeping  with  his  public  service  responsibility  as  a  broad¬ 
cast  licensee.  When  the  record  of  this  case  clearly  shows 
in  numerous  respects  that  the  program  policies  of  Mr. 
Harry’s  proposed  station  are  sadly  lacking  when  measured 
by  the  yardstick  of  good  broadcasting  and  the  public  ser¬ 
vice  requirements  of  a  licensee  as  indicated  by  past  de¬ 
cisions  of  the  Commission,  it  certainly  cannot  be  said  that 
Mr.  Harry’s  program  service  is  “designed  to  meet  the 
needs  and  desires  of  the  areas  and  populations  he  proposes 
to  serve”. 

2.  The  testimony  in  the  record  will  further  show  that 
Mr.  Harry,  in  addition  to  harboring  policies  not  in  keeping 
with  good  broadcasting,  is  opinionated  and  dogmatic  in 
his  attitude  to  such  an  extent  that  he  will  not  permit  any¬ 
one  who  may  know  more  about  broadcasting  to  advise  him. 
This  is  clear  from  his  own  statement  in  the  record,  as 
follows : 

2049  “I  don’t  intend  to  have  anyone  associated  with  me 
that  will  have  any  different  ideas  about  how  a  radio 
station  will  be  run  that  I  have.”  (T-148) 

3.  Therefore,  the  Commission’s  Conclusions  in  this  re¬ 
spect,  being  contrary  to  the  evidence,  are  erroneous,  arbi¬ 
trary  and  capricious. 

The  Commission  erred  in  failing  to  deny  the  application 
of  Laurence  W.  Harry,  trading  as  the  Fostoria  Broadcast¬ 
ing  Company.  (Conclusions,  Paragraph  11) 

1.  The  record  of  this  case  concerning  the  application  of 
Laurence  W.  Harry  trading  as  the  Fostoria  Broadcasting 
Company  will  show  that  there  are  serious  doubts  as  to  the 
legal  qualifications  of  this  applicant,  that  this  applicant  is 
not  financially  qualified,  that  this  applicant  has  not  pro¬ 
vided  for  local  news  coverage  and  that  Mr.  Harry,  in  his 
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own  clearly  stated  ignorance  of  the  elementary  principles 
of  good  broadcasting  concerning  controversial  issues,  po-  ! 
litical  broadcasts  and  religions  broadcasts,  therefore,  this 
application  should  be  denied.  i 

2.  The  failure  of  the  Commission  to  deny  the  applica¬ 
tion  of  Laurence  W.  Harry  for  the  reasons  hereinbefore  j 
set  forth  and  as  shown  by  the  record  of  this  case,  is  er-  i 
roneous,  arbitrary  and  capricious. 

■XXXIV  I 

The  Commission  erred  in  finding  that  Laurence  W. 
Harry  trading  as  the  Fostoria  Broadcasting  Company  “Is 
in  every  way  qualified  to  receive  a  grant  of  his  applica¬ 
tion”.  (Conclusions,  Paragraph  6,  Page  18)  Such  a  con-j 
elusion  is  not  supported  by  the  substantial  evidence  con¬ 
tained  in  the  record  of  this  case.  j 

1.  In  addition  to  the  previously  stated  reasons  as  to  why  j 
Mr.  Harry  is  not  qualified  to  receive  a  grant  of  his  applica¬ 
tion,  the  fact  that  he  has  failed  to  make  adequate  plans  for 
a  staff  to  operate  his  proposed  station  alone  is  sufficient  to 
disqualify  him. 

2.  The  record  will  show  that  Mr.  Harry  will  devote  at 

least  75%  of  his  time  for  the  first  year  of  the  sta- 
2050  tion’s  operation.  (T-174)  He  further  states  that  he; 

will  direct  and  establish  the  policies  of  the  proposed 
station  and  supervise  the  financial  arrangements.  He  will 
also  function  as  general  manager,  supervise  personnel  and 
direct  the  promotion  of  local  live  talent  programs  and  act 
as  chief  engineer.  (T-148,  174,  175  and  176)  It  must  also 
be  remembered  that,  in  addition  to  all  these  activities,  the 
record  will  show  that  Mr.  Harry  intends  to  practice  law  in 
Fostoria  and  represent  applicants  before  the  Federal  Com¬ 
munications  Commission. 

3.  From  Mr.  Harry’s  own  testimony  concerning  his  ac¬ 
tivities  in  the  operation  of  his  proposed  station,  it  is  appar¬ 
ent  that  his  station  will  be  operated  somewhat  like  a  “one 
man  band”  and  will  produce  the  same  type  of  result  as 
far  as  his  listeners  are  concerned. 
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4.  Mr.  Harry’s  obvious  failure  to  provide  for  the  ade¬ 
quate  staffing  of  his  proposed  station  is  another  one  of 
the  many  reasons  why  his  application  should  be  denied  and 
why  the  failure  of  the  Commission  to  deny  it  is  not  in 
accordance  with  the  evidence  as  contained  in  the  record. 
Hence  the  Decision  in  this  respect  is  erroneous,  arbitrary 
and  capricious. 

2051  Summary 

In  view  of  this  Decision  it  is  apparent  that  the  Commis¬ 
sion  has  not  weighed  the  evidence  in  this  record  objec¬ 
tively  and  thoroughly  in  finding  and  concluding  that  these 
applicants  have  operated  their  newspapers  with  a  con¬ 
sistent  objective  of  suppressing  competition  and  establish¬ 
ing  monopolies  in  the  field  of  local  advertising. 

Also,  it  is  obvious  from  this  Decision  that  the  Commis¬ 
sion  has  apparently  failed  to  give  the  proper  interpretation 
to  the  Exceptions  filed  to  the  Proposed  Decision  and  the 
Oral  Argument  on  these  Exceptions.  Since  the  Proposed 
Decision  was  released  in  this  matter  it  has  been  the  con¬ 
stant  objective  of  these  applicants  to  have  the  Commis¬ 
sion  disregard  matters  it  has  considered  which  are  not 
with  in  the  realm  of  its  jurisdiction  and  on  the  basis  of  the 
substantial  evidence  in  the  record  of  this  proceeding  grant 
the  applications  of  these  petitioners  because  of  their  out¬ 
standing  qualifications  to  serve  their  respective  communi¬ 
ties  in  the  public  interest. 

The  determination  of  monopolistic  practices  and  unfair 
methods  of  competition  by  law  is  invested  in  the  judiciary 
and  other  administrative  agencies  so  that  this  Commission 
in  considering  such  subjects  is  guilty  of  a  gross  and  uncon¬ 
stitutional  usurpation  of  authority  specifically  reserved  to 
other  tribunals.  In  effect,  therefore,  the  Commission  in 
entering  domains  foreign  to  its  jurisdiction  is  attempting 
to  prejudge  these  applicants  on  matters  about  which  it  has 
no  concern  and,  therefore,  on  which  it  is  unable  to  afford 
a  proper  tribunal  for  determination  thereon. 
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Consequently,  findings  of  the  Commission  with  regard  to 
matters  outside  the  scope  of  its  jurisdiction  are  void  and 
without  effect.  It,  therefore,  follows  that  the  conclusions 
are  illegal  in  their  inception  and  improper  in  their  utter¬ 
ance  that  if  the  Mansfield  Journal  Company  and  the  Lorain 
Journal  Company,  under  their  present  owners,  were  to  ac¬ 
quire  control  of  broadcast  facilities  in  the  respective  com¬ 
munities,  competition  in  the  dissemination  of  news  and  in¬ 
formation  would  be  suppressed,  and  pressure  would  be  ex¬ 
erted  on  advertisers  to  enter  into  exclusive  advertising 
contracts.  Such  alleged  conclusions  must  not  be  based 
upon  a  complete  consideration  of  the  evidence,  and  hence 
are  arbitrary  and  capricious. 

2052  Also,  it  is  calumnious,  and  damaging  to  the  good 
reputation  of  these  applicants  so  that  justice  and 
fairness  dictate  the  withdrawal  of  this  Decision  and  the 
issuance  of  an  Amended  Final  Decision  more  accurately 
reflecting  the  evidence  in  the  case. 

In  fact,  it  would  appear  that  the  conclusions  have  been 
made  to  conform  with  certain  objectives,  particularly  by 
reason  of  the  illegal  and  unconstitutional  attempt  of  the 
Commission  to  disqualify  these  applicants  in  the  absence 
of  any  legal  requirements  that  they  be  disqualified  as 
licensees.  To  the  contrary  these  applicants  meet  the  testjs 
of  existing  law  and  the  Commissions  Rules  and  Regula¬ 
tions  with  regard  to  legal,  financial  and  technical  qualifica¬ 
tions.  It  is  submitted  further  that  they  have  demonstrated 
their  fitness  and  ability  to  render  the  desired  service  to  the 
communities  involved  and  that  grants  to  these  two  appli¬ 
cants  would  serve  the  public  interest. 

Because  of  the  importance  of  the  questions  raised  by  the 
Commission’s  Decision  in  this  matter  as  it  affects  these 
applicants,  oral  argument  before  the  Commission,  en  banc, 
is  respectfully  requested  on  this  petition  before  the  Com¬ 
mission  takes  action  thereon. 

Wherefore,  the  premises  considered,  these  applicants 
respectfully  pray : 
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1.  That  the  Honorable  Commission  reconsider  the  facts 
as  shown  by  the  entire  record  of  this  proceeding. 

2.  Reconsider  its  action  of  July  14,  1948  (released  July 
15, 1948)  purporting  to  deny  the  applications  of  the  Mans¬ 
field  Journal  Company  and  the  Lorain  Journal  Company. 

3.  Set  aside  its  Decision  of  July  14,  1948. 

4.  Amend  and  correct  its  Decision  of  July  14,  1948  in 
order  that  the  Findings  of  Fact  and  Conclusions  thereof 
will  be  in  accordance  with  the  weight  of  substantial  evi¬ 
dence  as  contained  in  the  record  of  this  proceeding. 

5.  Adopt  the  Final  Decision  granting  the  applications  of 
the  Mansfield  Journal  Company  and  the  Lorain  Journal 
Company  because  to  do  so  would  be  in  the  public  interest. 

6.  Grant  oral  argument  before  the  Commission  on 
2053  this  petition  before  action  thereon. 

Respectfully  submitted, 

Mansfield  Journal  Company 
The  Lorain  Journal  Company 

Geo.  O.  Sutton 
William  Thomson 
John  H.  Midlen 
Their  Attorneys 

1038  National  Press  Building 
Washington  4,  D.  C. 


August  4, 1948 


By  William  Thomson 
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BEFORE  THE 

FEDERAL  COMMUNICATIONS  COMMISSION 
WASHINGTON  25,  D.  C. 

Docket  No.  7356 
File  No.  BP-4430 

In  re  Applications  of 

i 

Laurence  W.  Harry,  tr/as  Fostoria  Broadcasting 
Company,  Fostoria,  Ohio 

Docket  No.  7417  j 

File  No.  BP-4275  j 

Mansfield  Journal  Company 
Mansfield,  Ohio 

Docket  No.  7418  j 

File  No.  BP-4276 

The  Lorain  Journal  Company 
Lorain,  Ohio 

Docket  No.  7591 
File  No.  B2-PH-728 

i 

In  re  Application  of 

Mansfield  Journal  Company 
Mansfield,  Ohio 
For  FM  Construction  Permit 

i 

Memorandum  Opinion  and  Order 

By  the  Commission  :  Commissioner  Jones  not  participat¬ 
ing. 

1.  The  Commission  has  before  it  a  petition  filed  August 
4,  1948,  by  the  Mansfield  Journal  and  The  Lorain  Journal 
Company  for  reconsideration,  for  rehearing,  and  for  other 
appropriate  relief  directed  against  the  Commission’s  Deci¬ 
sion  of  July  14,  1948  (released  July  15,  1948)  in  the  above 
proceeding.  The  petitioners  request  that  the  Commission 
(1)  reconsider  its  Decision  denying  petitioners’  applica- 
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lions ;  (2)  set  aside  its  Decision;  (3)  amend  and  correct  its 
Decision  so  that  it  will  be  in  accordance  with  the  weight  of 
substantial  evidence  contained  in  the  record;  (4)  adopt  a 
final  Decision  granting  the  petitioners’  applications  or,  in 
the  alternative,  stay  the  effectiveness  of  the  Decision  and 
grant  a  rehearing  of  this  consolidated  matter;  and  (5)  per¬ 
mit  oral  argument  on  this  petition  prior  to  action  thereon. 

2.  The  petitioners  make  34  assignments  of  error.  Of 
these  alleged  errors,  24  are  in  substance  contained  in  vari¬ 
ous  exceptions  filed  by  petitioners  to  the  Proposed  Decision. 
They  were  presented  at  oral  argument  and  fully  considered 
by  the  Commission  in  reaching  its  Decision  and  were  not 
found  to  be  meritorious  or  to  govern  the  disposition  of  this 
proceeding.  We  have  again  reviewed  those  alleged  errors 
and  consider  them  to  be  without  merit.  Three  additional 
assignments  of  alleged  errors  (X,  XI,  and  XXV III)  are 
directed  to  matters  which  are  contained  in  the  Proposed 
Decision  and  Decision  and  were  not  saved  by  exceptions 
to  the  Proposed  Decision.  We  have  reviewed  these  allega¬ 
tions  of  error  and  find  them  to  be  without  merit. 

2057  3.  The  remaining  7  assignments  of  error  (XXV 

and  XXIX  to  XXXIV)  urged  by  petitioners  are  di¬ 
rected  to  the  action  of  the  Commission  with  respect  to  the 
application  of  Laurence  W.  Harry,  tr/as  the  Fostoria 
Broadcasting  Company.  In  these  alleged  errors  it  is  con¬ 
tended  that  the  Commission  erred;  (1)  in  finding  Laurence 
W.  Harry  legally,  technically,  and  financially  and  otherwise 
qualified  to  be  a  licensee  of  the  facilities  he  requests;  (2) 
in  finding  that  he  proposes  to  permit  the  broadcast  of  issues 
involving  matters  of  public  importance,  and  give  equal  time 
for  the  expression  of  various  points  of  view  with  respect  to 
such  issues;  (3)  in  failing  to  find  that  Mr.  Harry  intends  to 
give  preferential  treatment  to  one  church  in  Fostoria  in  the 
matter  of  religious  broadcasts;  (4)  in  failing  to  find  that 
Mr.  Harry  proposes  to  discourage  the  use  of  his  proposed 
station  for  political  broadcasts;  (5)  in  finding  that  Mr. 
Harry  proposes  a  program  service  designed  to  meet  the 
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needs  and  desires  of  the  areas  and  population  he  proposes 
to  serve;  (6)  in  failing  to  deny  the  application  of  Laurence 
W.  Harry ;  and  (7)  in  finding  that  Mr.  Harry  is  in  every  way 
qualified  to  receive  a  grant  of  his  application. 

4.  Upon  consideration  of  the  above  alleged  errors  going 
to  the  qualifications  of  Mr.  Harry  and  his  plans  for  station 
operation,  we  find  them  to  be  without  merit.  The  record 
fully  supports  the  findings  and  conclusions  about  which 
complaint  is  made  and  does  not  justify  those  which  it  is 
claimed  the  Commission  should  have  made.  These  matters 
were  before  the  Commission  at  the  time  of  oral  argument 
and  were  considered  by  the  Commission  in  arriving  at  its 
Decision  in  this  proceeding.  We  have  again  reviewed  these 
contentions  and  for  the  reasons  set  out  in  the  Decision,  con¬ 
sider  them  to  be  without  merit. 

5.  Since  the  matters  now  urged  by  petitioners  hace  been 
fully  presented  by  its  exceptions  to  the  Proposed  Decision 
and  by  oral  argument,  and  no  new  matters  of  substance  are 
presented,  petitioners’  request  for  oral  argument  on  this 
petition  is  without  merit. 

6.  For  the  foregoing  reasons  we  conclude  that  the  peti¬ 
tion  should  be  denied. 

7.  Accordingly,  It  Is  Ordered,  This  20th  day  of  October, 
1948,  that  the  foregoing  petition  of  the  Mansfield  Journal 
Company  and  The  Lorain  Journal  Company,  Be,  And  It  Is 
Hereby,  Denied. 

Federal  Communications  Commission 

T.  J.  Slowie, 
Secretary 


Released:  October  21,  1948 
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pts  from  Record  on  Appeal  No.  9817  in  United  States 
Court  of  Appeals  for  the  District  of  Columbia — Mans¬ 
field  Journal  Company  (FM). 


616  Prior  to  examining  Mr.  O’Hara,  I  should  like  to 
move,  Mr.  Examiner,  that  the  testimony  of  certain 

witnesses  taken  in  a  prior  proceeding  before  Your  Honor 
in  connection  with  an  AM  application  of  the  Mansfield 
Journal  Company  be  incorporated  in  this  record  by  ref¬ 
erence. 

I  have  the  pages  here  and  the  names  of  the  witnesses : 
Mr.  F.  V.  Scouten,  whose  testimony  appears  in  a  sepa¬ 
rate  record  on  page  464  to  469;  Robert  R.  Walsh,  whose 
cross  testimony  and  cross  examination  appear  on  469  and 
484;  Ray  V.  Morgan,  whose  testimony  appears  on  484  to 
497. 

This  includes  direct  and  cross  examination. 

Ralph  Snyder,  pages  497  to  503;  Aaron  J.  Goldsmith, 
pages  503  to  513;  Harry  L.  Morris,  pages  513  to  528;  R.  B. 
Gardner,  pages  528  to  540;  John  M.  O’Hara,  pages 

617  540  to  567,  but  his  testimony  today  will  not  be  predi¬ 
cated  upon  the  testimony  I  am  asking  to  be  incorpo¬ 
rated;  and  Mr.  S.  A.  Horvitz,  page  639  to  698. 


618  The  Presiding  Officer:  We  will  go  back  on  the 
record. 

In  order  to  clarify  the  record,  I  wish  to  make  this  state¬ 
ment  of  the  action  which  will  be  taken  upon  the  request 
of  Mr.  Wayland,  to  which  I  understand  all  other  counsel 
have  no  objection. 

There  will  be  incorporated  by  reference  in  the  record  in 
the  instant  case,  any  portion  of  the  testimony  in  the  hear¬ 
ing  held  upon  the  applications  of  Fostoria  Broadcasting 
Company,  Docket  No.  7356,  Mansfield  Journal  Company, 
Docket  No.  7417,  and  the  Lorain  Journal  Company,  Docket 
No.  7418,  relating  to  the  testimony  of  the  witnesses  whose 
names  were  read  by  Mr.  Wayland;  and  the  testimony  of 


any  of  the  officers  or  directors  of  the  Mansfield  Journal 
Company,  in  relation  thereto.  And  secondly,  any  testimony 
which  appears  in  the  transcript  relating  to  the  relationship 
between  the  Mansfield  Journal  Company  and  Richland,  Inc., 
the  licensee  of  Station  WMAN.  Included  in  the  lat- 
619  ter  will  be  all  of  the  testimony  of  Mr.  S.  A.  Horvitz, 
dealing  with  the  relationship  and  reasons  therefor. 
As  I  recall  Mr.  Horvitz’  testimony,  it  was  largely  predi¬ 
cated  upon  a  decision  of  the  Commission  in  the  matter  of 
the  application  of  Richland,  Inc.,  Station  WMAN,  for  re¬ 
newal  of  license  in  Docket  No.  6301,  File  No.  P2-R-103T. 

Since  this  is  a  decision  of  the  Commission,  official  notice 
will  be  taken  of  the  contents  of  that  decision. 

The  statement  which  I  have  just  made  relative  to  incor¬ 
poration  by  reference  and  official  notice;  is  that  satisfac¬ 
tory  to  counsel? 

Mr.  Sutton:  I  have  one  question  before  me.  I  assume 
when  you  say  “testimony”,  you  are  including  any  exhibits 
that  might  have  been  introduced  pertinent  to  such  testi¬ 
mony  and  connected  therewith? 

The  Presiding  Officer :  That  is  right.  Perhaps  instead  I 
of  “testimony”  I  should  have  used  the  word  “evidence”,  i 


770  S.  A.  Horvitz  was  called  as  a  witness  for  and  on 
behalf  of  Mansfield  Journal  Company,  and  being! 
first  duly  sworn,  was  examined  and  testified  as  follows : 


802  Q.  You  do  not  carry  the  log  of  the  local  station? 

A.  We  do  not,  and  we  have  not.  I  am  referring  to 
WMAN.  V  i 

Q.  That  is  the  one  I  am  referring  to.  A.  We  did  at  one 
time  carry  the  log  of  the  local  radio  station,  but  not  this 
particular  station. 

Q.  But  you  never  carried  the  log  of  Station  WMAN  ?  A. 
We  have  not 
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Q.  In  the  event  your  application  for  an  AM  station  is 
granted,  do  you  propose  to  print  the  logs  of  that  station 
in  your  paper?  A.  Not  unless  conditions  change,  and  by 
that,  I  mean  that  I  have  gone  into  a  lot  of  testimony — 

The  Presiding  Officer :  Wait  a  minute.  I  think  you  mis¬ 
understand  the  question. 

By  Mr.  Wayland: 

Q.  I  said  in  the  event  the  News- Journal’s  application  for 
an  AM  station  should  be  granted  and  you  were  assigned  a 
station,  would  you  print  the  logs  of  the  News-Journal  sta¬ 
tion  in  your  paper?  A.  We  certainly  would. 

The  Presiding  Officer:  The  same  thing  is  true  if  your 
application  for  an  FM  station  is  granted? 

The  Witness :  That  is  right.  Do  you  want  me  to 
803  answer  this  now,  Mr.  Wayland? 

Mr.  Wayland:  Fine. 

The  Witness :  We  carry  the  program  of  WTAM,  Cleve¬ 
land;  WLW,  Cincinnati;  WJR,  Detroit;  WHKC,  Columbus. 

By  Mr.  Wayland: 

Q.  Has  there  been  any  particular  policy  established  by 
the  station  with  reference  to  keeping  out  any  mention  of 
Station  WMAN  ?  A.  Yes,  there  has  been. 

Q.  And  that  is  the  policy  that  is  followed  today?  A. 
That  is  the  same  policy. 

Q.  You  do  not  submit  any  publicity  at  all  with  reference 
to  Station  WMAN  ?  A.  It  would  all  depend  upon  what  you 
would  consider  publicity.  If  it  was  real  news  about  the 
Kichland,  Inc.  station,  it  would  be  published  like  it  has  been 
in  the  past. 

Q.  Do  you  permit  any  ads  to  carry  the  call  letters  of 
WMAN  ?  A.  We  do  not. 

Q.  Will  the  paper  accept  any  paid  advertising  from 
WMAN?  A.  It  has  not. 

Q.  It  has  not  to  date?  A.  No,  sir. 
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The  Presiding  Officer:  Mr.  Way  land,  I  might  remind 
you  that  we  have  gone  over  much  of  this  testimony  and 
incorporated  it  by  reference  in  this  hearing.  I  think  it  will 
be  sufficient  if  I  might  ask  this  witness  whether  the 
804  policies  relating  to  —  the  policies  of  the  Mansfield 
Journal  relating  to  Station  WMAN  which  he  testi¬ 
fied  to  in  the  AM  hearing  are  the  same  today. 

The  Witness :  They  are  the  same  today. 

The  Presiding  Officer:  And  they  are — will  be  equally  1 
applicable  to  any  AM  station  if  it  is  granted! 

The  Witness:  That  will  depend  upon  the  Commission’s  i 
attitude  and  I  want  to  make  a  statement  in  that  regard. 
As  we  have  testified,  we  consider  WMAN  an  illegitimate 
station.  They  now  have  an  application  in  for  FM.  The  \ 
last  information  that  we  had  from  the  Commission,  which 
was  in  their  decision  which  is  a  part  of  the  file,  and  on 
which  we  based  our  opinion  of  WMAN,  as  far  as  we  know, 
it  has  not  changed. 

If  after  the  Commission  investigates  thoroughly  Rich-  j 
land,  Inc.,  and  then  grants  them  a  license  for  FM,  we  will 
give  their  action  serious  consideration,  with  a  view  of  de- 
termining  whether  or  not  they  are  legitimate,  and  we  should 
carry  their  radio  programs. 

The  Presiding  Officer:  And  their  advertising? 

The  Witness :  Or  their  advertising. 


848  Harry  L.  Morris  a  public  witness,  having  been  duly  i 
sworn,  was  examined  and  testified  as  follows: 


Direct  Examination 
By  Mr.  Koteen: 

Q.  Will  you  state  your  full  name  and  address  for  the 
record?  A.  Harry  L.  Morris,  645  Slane  Avenue,  Mansfield, 
Ohio. 
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Q.  Are  you  the  same  Mr.  Morris  who  testified  at  the  hear¬ 
ing  held  at  Mansfield  on  June  20th  involving  the  Mans¬ 
field  Journal  Company  and  Lawrence  Harry,  of 

849  Fostoria,  Ohio?  A.  Yes. 

Q.  Now,  I  understand,  Mr.  Morris,  that  you  have 
some  statements  which  you  wish  to  make  for  the  record  as 
a  public  witness,  and  that  they  are  not  repetitious  of  testi¬ 
mony  which  you  gave  in  the  hearing  on  June  20th;  is  that 
correct?  A.  That  is  right.  All  right,  sir. 

Q.  Have  you  talked  with  Mr.  Horvitz  subsequent  to  the 
hearing  in  connection  with  advertising  in  the  newspaper? 
A.  You  mean  before  the  hearing? 

Q.  No,  subsequent  to  the  hearing.  A.  Yes,  I  talked  to 
him  between  these  two  hearings. 

Q.  Which  one  did  you  talk  to?  A.  The  one  who  just  ap¬ 
peared — Mr.  S.  A.  Horvitz. 

Q.  You  talked  with  him  regarding  advertising  in  the 
newspaper?  A.  That  is  right 

Q.  How  did  you  happen  to  talk  with  him?  What  was 
the  occasion?  A.  As  he  stated,  he  had  a  representative,  or 
one  of  his  men  in  the  field  here,  and  he  came  in  the  store, 
and  spoke  to  me  about  advertising,  and  I  related  the  case, 
what  happened,  and  he  said  “Well,  I  think  something  could 
be  arranged.”  He  made  the  appointment  and  I  went  over 
to  see  Mr.  Horvitz. 

Q.  What  transpired?  A.  It  was  a  long  conversa- 

850  tion,  but  I  wouldn’t  go  into  that,  but  the  final  was 
this: 

Mr.  Sutton:  Just  a  minute.  If  you  are  going  to  ask  for 
a  conversation,  we  should  get  the  whole  conversation  into 
the  record. 

By  Mr.  Koteen : 

Q.  Give  us  briefly  as  possible,  not  word  for  word,  the  sum 
and  substance  of  it.  A.  I  said  to  Mr.  Horvitz:  “We  would 
like  to  get  back  into  the  newspaper,”  and  from  that  conver¬ 
sation  he  related  a  long  history  to  me,  his  success,  and  the 
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things  he  had  done,  and  why  he  was  so  successful  in  deal¬ 
ing  with  exclusive  people.  He  cited  that  to  me,  that  dealing 
exclusive  with  them  he  could  do  a  whole  lot  for  Rogers  and 
Company. 

Well,  I  told  him  we  were  doing  all  right  on  the  radio  and 
we  weren’t  interested  in  exclusive  advertising  in  the  news-  j 
paper,  and  he  made  the  statement  to  me — he  said — “Mor¬ 
ris” — he  said — “Now  if  you  want  to  come  in  the  news-  j 
paper,  you  come  in  now.  This  is  the  last  chance  you  will  j 
get.”  j 

So  I  said,  “Well,  I  don’t  know.  You  are  busy  now,  I 
doing  a  lot  of  business.  You  don’t  need  me  and  I  don’t  I 
need  you.  Possibly  after  the  first  year  we  can  get 
together.”  j 

He  said,  “Morris,  you  advertise  right  now  in  the  news¬ 
paper  because  this  is  the  last  chance  you  are  going  to  get.”  • 
I  left  the  office. 

Q.  When  he  told  you  that  this  was  the  last  chance  j 
851  you  had  to  advertise  in  the  newspaper,  did  he  mean  j 
exclusive  of  the  radio! 

Mr.  Sutton :  I  object  to  that  question  as  to  what  he  meant.  | 
Mr.  Koteen:  Did  he  state — 

The  Witness:  He  stated  previous  to  that  that  “We  are  j 
only  interested  in  you  as  an  exclusive  advertiser, — if  you  j 
want  to  come  along  in  the  newspaper  as  an  exclusive  adver¬ 
tiser,  you  can,  but  this  is  the  last  chance  you  will  get.” 

The  Presiding  Officer :  Did  you  understand  what  he , 
meant  when  he  used  the  word  “exclusive”? 

The  Witness :  Yes,  sir.  j 

The  Presiding  Officer :  What  was  your  understanding? 
The  Witness :  That  we  would  have  to  get  off  the  radio. ; 
The  Presiding  Officer :  Did  he  specifically  mention  radio 
in  his  conversation  with  you? 

The  Witness:  I  cannot  say. 


446 


By  Mr.  Koteen : 

i 

Q.  You  had  no  further  contact  with  Mr.  Horvitz?  A.  No, 
that  is  the  last. 


852  Q.  Was  the  question  of  finances  raised  at  the  time 
of  your  conversation?  A.  No. 

Q.  Nothing  was  said  about  your  credit,  about  the  credit 
of  Rogers  Jewelry  Company?  A.  No. 


882  Isadora  Horvitz  was  called  as  a  witness  for  and 
on  behalf  of  Mansfield  Journal  Company,  being  first 
duly  sworn,  was  examined  and  testified  as  follows : 


902  The  Presiding  Officer :  Who  was  interviewed  as  to 
Item  12? 

The  Witness:  The  gentleman  who  testified  here  for  the 
CIO  was  interviewed  by  a  representative  of  the  paper  and 
says  that  at  the  present  time  they  wouldn’t  want  to  desig¬ 
nate  anyone  to  serve  on  the  committee,  but  if  we  were 
granted  the  license,  they  would  consider  one  of  their  mem¬ 
bers  to  serve  on  the  committee. 


919  Stuart  A.  Falk  was  called  as  a  witness  for  and  on 
behalf  of  the  Government,  and  being  first  duly 
sworn,  was  examined  and  testified  as  follows : 

Direct  Examination 

By  Mr.  Koteen: 

Q.  Will  you  state  your  full  name  and  address  for  the 
record,  please,  sir?  A.  Stuart  A.  Falk. 

Q.  Where  do  you  reside?  A.  12850  Fairhill  Road,  Cleve¬ 
land,  Ohio. 

Q.  What  is  your  occupation,  Mr.  Falk?  A.  I  am  an  ex¬ 
ecutive  of  the  Philco  Corporation. 
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Q.  Are  you  engaged  in  business  in  any  way  in  Mansfield!  j 
A.  I  am  charged  with  the  responsibility  of  seeing  that  I 
Philco  sales  and  advertising  and  merchandising  activities 
are  properly  carried  through  in  Mansfield,  as  well  as  the  j 
eastern  part  of  the  United  States. 

Q.  Do  you  do  a  great  deal  of  advertising!  A.  We  do  a 
tremendous  amount  of  advertising. 

Q.  Have  you  been  advertising  in  the  city  of  Mansfield!! 
A.  Not  since  before  the  war.  We  advertised  extensively  in 
Mansfield  before  the  war. 

Q.  How  did  you  advertise  then!  A.  We  adver- 

920  tised  in  the  newspapers. 

Q.  Have  you  made  any  attempt  to  advertise  sub¬ 
sequent  to  the  war!  A.  Yes. 

Q.  When  was  that!  A.  Last  Wednesday. 

Q.  Will  you  explain  that,  please,  sir!  A.  Well,  we  came  j 
down  to  diseuss  an  advertising  program  for  Philco  with; 
the  Mansfield  paper,  and  were  advised  that  because  of  the 
shortage  of  news  space,  newsprint  rather,  they  couldn’t 
take  our  copy  at  the  present  time. 

Q.  Have  you  made  any  contact  with  the  radio  station  for 
radio  advertising!  A.  Yes.  j 

Q.  Do  you  contemplate  advertising  over  the  radio!  A. 
Yes,  we  do. 

Q.  Have  you  had  any  subsequent  conversations  with; 
Mansfield  Journal,  that  is,  subsequent  to  the  trip  that  you 
said  you  made  last  Wednesday?  A.  Yes. 

Q.  When  was  that?  A.  Today. 

The  Presiding  Officer:  With  whom? 

The  Witness.:  With  Mr.  Horvitz — I  believe  Mr.  S.  A. 
Horvitz. 

By  Mr.  Koteen: 

921  Q.  What  was  the  substance  of  that  conversation? 
A.  At  the  present  time  the  Mansfield  News-Journal 

couldn’t  take  any  Philco  advertising  because  of  the  short¬ 
age  of  news  space.  At  the  same  time,  I  find  that  the  rela- 
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tions  of  our  dealers,  whose  interests  it  is  my  job  to  pro¬ 
tect,  are  jeopardized  if  their  relations  with  the  newspapers 
are  jeopardized  with  their  advertisement  over  WMAN. 

Mr.  Sutton :  I  move  that  that  statement  be  stricken  as  a 
conclusion  and  the  facts  related  thereto. 

The  Presiding  Officer:  Suppose  you  give  us  the  facts 
upon  which  you  base  that  and  not  the  conclusion  itself. 

The  Witness :  Well,  to  clarify  the  point,  Philco  Corpora¬ 
tion  have  consummated  a  radio  program  with  ABC,  spon¬ 
soring  Bing  Crosby,  which  will  run  over  all  the  ABC  sta¬ 
tions  of  the  network  at  10  o’clock  every  Wednesday  night. 

A  particular  dealer,  who  was  anxious  to  participate  on 
the  program — 

The  Presiding  Officer:  In  Mansfield? 

The  Witness:  A  dealer  in  Mansfield  also  advertises  in 
the  Mansfield  News-Journal,  and  I  find  that  this  adver¬ 
tiser’s  position  with  the  newspaper  is  going  to  be 
jeopardized. 

Mr.  Sutton:  I  move  that  that  be  stricken — “be  jeopard¬ 
ized” — and  get  the  facts. 

By  Mr.  Koteen : 

Q.  Mr.  Falk,  where  did  you  get  your  information 
922  that  the  position  would  be  jeopardized?  A.  I  got 
that  information  from  Mr.  Horvitz,  and  I  got  that 
information  from  the  advertiser. 

Q.  What  did  Mr.  Horvitz  tell  you? 

Mr.  Sutton:  Just  a  minute;  you  are  asking  by  indirec¬ 
tion,  for  a  conclusion  and  I  move  that  that  answer  be 
stricken  because  it  calls  for  a  conclusion,  the  inference  “be 
jeopardized”. 

The  Presiding  Officer:  The  witness  gave  the  names  of 
two  individuals  as  the  source  of  his  opinion.  Now,  let’s 
get  the  facts.  Then  I  will  entertain  a  motion  to  strike  his 
whole  testimony  if  it  is  not  proper. 

Will  you  recite  for  us  that  portion  of  your  conversa¬ 
tion  with  Mr.  Horvitz  relating  to  this  subject? 
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The  Witness:  Well,  it  is  obvious  that  because  of  the 
shortage  of  newsprint,  that  all  newspapers  are  in  a  par¬ 
ticularly  delicate  position  today  when  it  comes  to  rationing 
advertising. 

Our  people — we  want  our  dealers  to  advertise  in  the 
newspapers  and  we  want  our  dealers  to  advertise  on  the 
radio. 

We  dislike  very  much  if  they  are  forced  to  advertise  with 
one  medium  at  the  complete  exclusion  of  another  medium ; 
that  is,  radio  vs.  newspaper,  or  newspaper  vs.  radio. 

In  order  to  assure  myself  that  our  advertiser,  or  let  me 
put  it  this  way:  the  projected  sponsor  of  the  Bing  Crosby 
program  would  not  suffer  when  he  came  to  space  in  his 
newspaper,  I  discussed  the  situation  with  Mr.  Hess 
923  and  Mr.  Horvitz;  is  that  correct,  Mr.  Horvitz:  you 
discussed  the  matter  with  me — 

The  Presiding  Officer :  What  did  you  say  to  Mr.  Horvitz 
and  Hess,  and  what  did  they  say  to  you? 

The  Witness:  Mr.  Hess  told  me,  and  Mr.  Horvitz  cor¬ 
roborated,  that  whatever  our  advertisers  decided  to  do  was 
their  own  business.  He  also  said — 

The  Presiding  Officer :  In  what  content  did  they  say  that 
— did  they  say  anything  before  or  after  that?  I  don’t 
know  what  you  mean  when  you  say  “they  said  whatever 
they  do  is  their  own  business”. 

Did  you  discuss  with  him  specifically  the  question  of  ad¬ 
vertising  both  on  the  radio  and  the  newspaper? 

The  Witness :  That  is  correct. 

The  Presiding  Officer:  And  what  question  did  you  pro¬ 
pound  to  him  and  what  answer  did  he  give  to  you  on  that 
subject? 

The  Witness:  I  specifically  asked  Mr.  Horvitz  whether 
or  not  the  sponsor  or  the  co-sponsor  of  the  Bing  Crosby 
show’s  position — 

The  Presiding  Officer:  That  would  mean  a  local  dealer 
of  Philco  radio? 
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The  "Witness :  That  is  correct,  would  be  jeopardized  with 
his  newspaper,  and  the  inference  that  I  got  was  that  it 
would  he. 

Mr.  Sutton:  I  object  to  any  inference;  we  are  trying  to 
get  a  conversation. 

The  Witness :  The  conclusion  I  arrived  at. 

924  The  Presiding  Officer :  We  don’t  want  conclusions ; 
what  did  they  say  to  you  specifically? 

The  Witness:  Mr.  Horvitz  told  me  specifically  that  the 
newspaper  would  take  care  of  its  friends  the  same  as  Philco 
would  take  care  of  its  friends. 

By  Mr.  Koteen: 

Q.  Did  at  any  time  Mr.  Horvitz  state  that  the  newspaper 
would  accept  the  advertisement  of  Philco,  Philco  adver¬ 
tisement  from  the  local  dealer,  if  the  dealer  was  not  adver¬ 
tising  on  the  radio?  A.  He  didn’t  say  that  specifically. 

Q.  Did  he  say  that  he  would  not  accept  it,  if  it  was?  A. 
Well — 

Q.  In  other  words,  I  don’t  know  whether  I  made  myself 
entirely  clear  to  you,  but  I  am  trying  to  ascertain  whether 
Mr.  Horvitz  made  any  direct  statement;  in  other  words,  I 
want  no  inferences  at  all  in  all  fairness  to  Mr.  Horvitz ;  I 
want  nothing  but  statements  from  him  or  that  you  under¬ 
stand  that  he  made  and  I  want  to  know  whether  he  made 
any  statement  one  way  or  the  other,  with  regard  to  radio 
and  newspaper  advertising.  A.  The  only  answer  I  can 
give  you,  sir,  is  that  Mr.  Horvitz  led  me  to  believe — 

Mr.  Sutton.:  That  is  objected  to;  * 4 led  me  to  believe”  is 
entirely  irresponsive  to  the  question.  If  we  have  a  con¬ 
versation,  let’s  get  it. 

925  The  Presiding  Officer:  Did  he  say  anything  spe¬ 
cific  to  you  in  regard  to  this  individual’s  advertising, 

both  on  the  radio  and  in  the  newspaper? 

And  if  he  did  say  so,  will  you  tell  ns  what  he  said? 

The  Witness:  Well,  I  would  say  that  Mr.  Horvitz  told 
me  that  he  could  not  accept  copy  from  any  radio  adver¬ 
tiser.  That  was  the  policy. 


451 

j 

Mr.  Horvitz:  I  did  not  say  that. 

The  Presiding  Officer:  Answer  the  questions  which  are; 
given  to  you  by  the  various  attorneys.  We  are  going  to 
try  to  keep  the  record  in  some  kind  of  state  where  it  can 
be  read  and  understood. 


By  Mr.  Koteen: 

Q.  Did  Mr.  Horvitz  state  that  at  any  later  date  space 
would  be  made  available  for  the  advertiser  of  Philco?  A. 
He  did  not. 

Mr.  Koteen :  That  is  all  the  questions  I  have. 

The  Presiding  Officer :  When  you  were  with  Mr.  Horvitz 
today  or  the  last  time  you  saw  him,  did  you  discuss  with 
him  newspaper  promotion,  other  than  advertising  of  the 
Bing  Crosby  program? 

The  Witness:  I  discussed  that  with  Mr.  Hess. 

The  Presiding  Officer:  And  what  was  the  nature  of  that 
conversation,  as  to  what  publicity  the  newspaper  might 
give  to  the  Bing  Crosby  program,  which  I  underr 
926  stood  is  carried  locally  by  WMAN  ?  j 

The  Witness :  I  guess  I  didn’t  understand  you ;  the 
advertising  I  had  reference  to  was  future  Philco  display 
copy.  We  had  no  understanding  concerning  the  publicity 
concerning  the  Crosby  show.  We  tried  to  place  an  ad  about 
the  Big  Crosby  show. 

The  Presiding  Officer:  And  that  was  refused? 

The  Witness:  That  is  correct. 

The  Presiding  Officer:  The  reason  that  was  refused  was 
lack  of  newsprint?  i 

The  Witness :  That  is  what  we  were  told. 

The  Presiding  Officer:  Cross  examination? 

Mr.  Mack:  I  have  none.  \ 

Mr.  Wayland :  I  have  none.  j 

Mr.  Thomson  :  I  have  no  questions.  j 

The  Presiding  Officer:  Witness  is  excused;  thank  ypu 
very  much. 

(Witness  excused) 


Sfc  X>i  it  .iW 
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Mr.  Sutton :  I  should  like  to  call  Mr.  S.  A.  Horvitz. 

Whereupon  S.  A.  Horvitz  was  recalled  to  the  stand,  and 
having  been  previously  duly  sworn,  was  examined  and  tes¬ 
tified  further  as  follows : 

Re-direct  Examination 

By  Mr.  Sutton: 

927  Q.  You  are  the  same  Mr.  S.  A.  Horvitz  who  has 
previously  been  sworn  and  testified  in  this  hearing? 

A.  Yes,  sir. 

Q.  Did  you  hear  the  testimony  of  the  previous  witness 
who  appeared  on  this  stand?  A.  Yes,  sir. 

Q.  Did  you  have  a  conversation  with  him  with  respect  to  ’ 
advertising  and  carrying  Philco  advertising?  A.  Yes,  sir. 

Q.  Will  you  recite,  as  nearly  as  you  can,  the  exact  words, 
what  took  place,  what  he  said  to  you  and  what  you  told 
him.  A.  I  told  him  that  he  was  in  there  to  see  us  about 
taking  on  a  campaign  of  Philco  advertising,  that  we  could 
not  take  on  that  campaign,  we  did  not  have  the  newsprint, 
our  newsprint  situation  was  desperate. 

I  told  him  if  in  the  future  the  newsprint  situation  eased 
up,  we  would  be  very  glad  to  discuss  the  matter  with  him. 
He  then  talked  to  me  about — then  spoke  to  me  about  this 
space. 

The  Presiding  Officer:  All  this  conversation  was  today? 
The  Witness:  Today,  while  during  recess,  just  a  few, 
minutes  during  the  recess  and  before  it.  He  then  told  me] 
he  had  been  with  Mr.  Bing,  when  Mr.  Bing  called  the  office 
around  1  o’clock  today. 

The  Presiding  Officer:  Who  is  Mr.  Bing? 

928  The  Witness :  Mr.  Bing  is  the  owner  of  the  Bing 
Furniture  Store,  who  lives  in  Cleveland,  and  they 

have  a  branch  store  here  in  Mansfield. 

He  said  that  they  wanted  to  make  a  tie-in  with  Mr.  Bing, 
whereby  Mr.  Bing  would  sponsor  the  Bing  Crosby  program 
here  in  Mansfield.  I  told  him  that  as  far  as  Mr.  Bing’s 
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affairs  were  concerned,  that  was  his  business ;  he  could  j 
spend  his  money  wherever  he  wanted  to,  that  we  consid¬ 
ered  Mr.  Bing  a  good  customer,  a  good  friend  of  ours,  and  j 
that  we  would  do  anything  in  the  world  we  could  for  Mr. 
Bing.  I  furthermore  told  him  that  we  could  npt  today 
spare  any  more  newsprint  for  anybody;  we  didn’t  care  who ! 
else  he  would  get  to  sponsor  the  program,  that  was  his 
business  and  not  our  business. 

i 

By  Mr.  Sutton: 

•  *  .  i 

i 

Q.  That  is  the  total  of  the  conversation  as  you  remember  j 
it?  A.  That  is  the  substance  of  the  conversation;  there 
may  be  some  few  things  I  missed. 

Q.  There  was  some  reference  to  a  conversation  last  Wed¬ 
nesday;  was  that  with  you?  A.  That  was  not  with  me. 


Testimony  for  Mansfield  Journal  Company. 
718  E.  E.  Allen 


Q.  Where  do  you  live?  A.  365  Park  Avenue,  West 

The  Presiding  Officer:  In  the  City  of  Mansfield? 

The  Witness :  That  is  right.  i 

By  Mr.  Thomson: 

Q.  And  what  is  your  profession?  A.  I’m  Director  of  the 
Veterans  Information  Center. 

Q.  How  long  have  you  lived  in  Mansfield?  A.  All  my  life. 

Q.  Were  you  bom  here?  A.  Yes,  sir,  that’s  right 

Q.  You,  then,  know  a  great  deal  about  the  corn- 
719  munity  and  what  goes  on  in  it?  A.  Yes,  sir. 

Q.  Are  you  aware  that  the  Mansfield  Journal  Com¬ 
pany  is  the  Applicant  for  a  broadcast  station  in  Mansfield? 
A.  Yes,  sir. 

Q.  Has  the  Applicant,  through  its  representatives,  talked 
or  discussed  with  you  possible  programs  and  co-operation 
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In  the  event  they  are  granted  a  station  in  Mansfield  !  A. 
Yes,  sir. 

Q.  Will  you  tell  us  briefly,  just  what  is  your  work  and 
the  purpose  of  the  organization  which  you  head  in  Mans¬ 
field!  A.  The  purpose  of  the  organization  is  to  help  the 
veterans  to  become  rehabilitated  to  his  civilian  life.  That 
means  the  procurement  of  homes,  employment,  and  all 
other  problems  that  the  veterans  find.  In  regard  to  legal 
aid,  buying  homes,  and  so  on;  in  fact,  everything  that  deals 
with  the  veteran.  That  is  our  work. 

Q.  Do  you  believe  that  you  could  assist  your  work 
through  the  facilities  of  the  proposed  station!  A.  I  do. 

Q.  Do  you  at  the  present  time  use  the  radio  as  a  means 
of  fostering  your  work!  A.  I  have  slightly;  not  on  a  full 
scale,  which  I  would  like  to. 

Q.  You,  then,  believe  that  if  another  station  were 
granted  a  license  to  operate  in  Mansfield,  it  would 
720  assist  you  in  carrying  out  the  purpose  of  your 
organization!  A.  Yes,  sir,  I  do. 

Q.  And  the  facilities  of  that  proposed  station  have  been 
offered  to  you!  A.  Yes,  sir. 

Q.  And  you  are  willing  to  co-operate  with  them!  A. 
Yes,  sir. 

Q.  Since  you  have  been  a  life-long  resident  of  the  com¬ 
munity  of  Mansfield,  can  you  tell  us  what  is  the  reputation 
of  the  Mansfield  Journal  in  this  community  as  to  its  public 
service  to  this  community!  A.  It’s  very  good.  It’s  of  the 
highest. 


733  •  By  The  Presiding  Officer : 

Q.  Have  you  had  any  discussions  with  anyone  with 
the  Mansfield  Journal  in  regard  to  the  employment  of  any 
veterans  in  connection  with  employment  with  the  proposed 
station!  A.  No,  sir. 

Q.  Can  you  tell  us  whether  there  are  any  veterans  in 
Mansfield  who  are  capable  of  working  for  a  broadcast  sta- 
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tion  either  as  an  engineer  or  as  an  announcer  or  per¬ 
former?  A.  I  could  say  I  probably  have  50  men  over  there 
who,  through  their  Army  experience,  that  is,  in  radio — of 
course,  I  would  have  to  look  that  up  in  my  file — who  have 
been  on  radio  stations;  and  there  is  one  man  over 
734  on  Fourth  Street;  he  has  his  own  radio  shop,  and  he 
runs  a  station  and  maintenance. 

The  Presiding  Officer:  Any  further  questions? 

Re-direct  Examination 
By  Mr.  Thomson: 

Q.  Mr.  Allen,  if  the  station  permit  is  granted  and  the 
officials  of  the  Mansfield  News-Journal  come  to  you  and 
show  you  what  employees  they  are  looking  for,  do  you  be¬ 
lieve  that  there  are  available  persons  in  the  community  to 
fill  various  jobs  at  the  broadcasting  station?  A.  Yes,  sir. 

Q.  Has  the  local  station  here  solicited  you,  have  they 
come  to  you  and  asked  you  to  put  your  programs  on  their 
station?  A.  No,  sir. 

Q.  Now,  in  your  discussions  with  representatives  of  the 
Mansfield  News-Journal,  do  you  understand  that  these  pro¬ 
grams  which  you  will  put  on  will  be  on  a  sustaining  basis, 
that  is,  there  will  be  free  time  on  the  air  for  you?  A.  Yes, 
sir. 

•  ••••••••• 

737  Rev.  Albert  L.  Linder 


A.  My  name  is  Albert  L.  Tinder,  68  Sherman  Avenue, 
Mansfield. 

Q.  What  is  your  profession,  Reverend?  A.  Minister  of 
the  Gospel. 

Q.  Of  what  church?  A.  Park  Avenue  Baptist  Church. 

Q.  How  long  have  you  lived  in  Mansfield?  A.  It’s  a  little 
over  five  and  a  half  years. 

738  Q.  Can  you  tell  us  approximately  how  many 
churches  there  are  in  Mansfield,  in  the  community 
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around  here,  all  creeds  and  faiths?  A.  I  wonld  say  about  40. 

Q.  About  40  churches,  roughly  speaking?  A.  Yes. 

The  Presiding  Officer :  Do  they  represent  all  the  princi¬ 
pal  denominations? 

The  Witness :  Yes. 

By  Mr.  Thomson: 

i  • 

Q.  How  many  members  are  there  in  your  church, 
roughly?  A.  Why,  710. 

Q.  Do  you  at  the  present  time  broadcast  a  Sunday  service 
over  the  air?  A.  No. 

The  Presiding  Officer:  The  answer  is,  no,  is  that  right? 

The  Witness:  Yes. 

By  Mr.  Thomson : 

Q.  Would  you  desire  to  broadcast  your  Sunday  sermon 
over  the  air?  A.  Why,  at  one  time  I  was  interested.  We 
had  another  idea  that  we  could  operate  on  the  basis  of  a 
weekly  bulletin  that  gets  into  the  homes,  and  the  cost  is 
less.  Consequently,  we  have  pursued  that  and  find  it  very 
satisfactory. 

739  Q.  You  mentioned  costs.  If  you  were  able  to  get 
the  air,  would  you  be  charged  for  that  time?  A.  Yes. 
If  I  were  broadcasting  my  own  service,  I  would  expect  to 
pay  for  it. 

Q.  Are  the  churches  which  broadcast  their  religious  pro¬ 
grams  over  this  local  station  charged  for  that  service?  A. 
So  far  as  I  know,  yes. 

Mr.  Koteen:  Just  a  minute,  I  would  like  to  get  further 
details  on  that.  What  do  you  mean,  as  far  as  you  know? 
How  do  you  know? 

The  Witness:  Well,  I  have  talked  to  representatives  of 
the  local  broadcasting  station  about  the  costs  of  broadcast¬ 
ing  and  the  like. 

Mr.  Koteen :  And  you  were  advised  that  there  would  be 
a  charge  for  a  religious  program,  religious  service? 
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The  Witness :  Yes. 

Mr.  Koteen:  All  right,  sir;  go  ahead. 

•  <  j 

By  Mr.  Thomson: 

i 

Q.  Are  the  present  Sunday  services  that  are  broadcast 
over  the  local  stations,  where  they  are  carried  by  the  local  j 
station  and  where  there  is  such,  of  your  own  personal 
knowledge  are  they  rotated  among  the  various  churches  of 
this  community  ?  A.  No,  they  are  independent  broadcasts. 
Some  of  the  churches,  like,  I  guess,  Grace  Gospel 

740  Tabernacle  and  other  churches,  independent 
churches  like  that,  carry  on  their  own  independent  \ 

programs. 

Q.  But  they  are  not  rotated  through  the  various 
churches  ?  A.  No,  not  on  any  cooperative  basis. 

Q.  Have  you  discussed  with  representatives  from  the 
Mansfield  News-Journal  any  matters  concerning  their  pro-  | 
posed  station  here  and  the  use  of  the  facilities  of  that  pro¬ 
posed  station  by  your  church  if  they  went  on  the  air?  A. 
Why,  Miss  Margaret  Miller  of  the  News-Journal  called  me  | 
the  other  day  and  asked  me  if  I  would  be  interested  and  the 
church  would  be  interested  in  broadcasting,  and  I  said  I 
thought  so.  .  j 

Q.  Do  you  understand  that  whatever  time  will  be  made 
available  will  be  on  a  sustaining  or  gratis  basis?  A.  Well, 

I  assumed  that  it  was  on  that,  on  a  gratis  basis. 

Q.  No  mention  of  prices  was  made?  A.  No,  there  was 
none. 

Q.  Having  been  here  over  five  years  and  having  been  with 
one  of  the  religious  organizations  of  this  community,  from  ; 
your  own  knowledge,  what  is  the  reputation  of  the  Mans¬ 
field  News-Journal  with  respect  to  the  public  service  activ¬ 
ities  of  this  community?  A.  Well,  I  think  it  is  very 

741  good.  I’ve  always  found  that  so.  That  is  my  own  j 
personal  opinion,  and  I  imagine  it  is  the  general  re¬ 
action.  I  like  the  paper,  and  I  compare  it  with  other  news¬ 
papers  in  other  cities. 

•  •  •  •  •  •  •  •  •  •: 


I 
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743  Rev.  Bernard  M.  Schneider 

> 

A.  My  name  is  Bernard  M.  Schneider;  548  Highland 
Avenue. 

Q.  What  is  your  profession,  sir?  A.  I’m  a  Minister  of 
the  Gospel,  sir. 

Q.  How  long  have  you  lived  in  Mansfield?  A.  I  have 
lived  here  over  two  years. 

Q.  Would  you  care  to  approximate  just  how  many 
churches  there  are  in  Mansfield,  religious  churches,  in  your 
opinion,  without  pinning  you  down  to  an  exact  number?  A. 
I  believe  there  are  53. 

The  Presiding  Officer :  Will  you  tell  us  with  what  church 
you  are  connected? 

The  Witness :  Pastor  of  the  Grace  Brethren. 

Q.  What  are  the  future  plans  of  your  church,  and 

744  have  you  purchased  land  in  the  city  here  toward  the 
consummation  of  those  future  plans?  A.  Yes,  sir, 

we  have  bought  property  here  on  Allen  Avenue,  and  I  am 
at  the  present  time  erecting  a  new  church  building,  seating 
about  465,  and  we  are  planning  to  put  on  a  wide-awake 
Gospel  campaign  as  soon  as  the  church  is  completed. 

Q.  Have  you  talked  to  and  have  you  had  conversations 
that  have  taken  place,  in  the  event  the  Mansfield  Journal 
Company  secures  a  radio  station  in  this  community,  that 
the  facilities  of  that  station  will  be  offered  to  you  and  your 
church  in  the  interest  of  your  religious  organization?  A. 
Yes,  sir,  I  have  spoken  with  Mr.  Hess  about  this  matter, 
and  he  mentioned  in  case  the  station  would  be  granted  them, 
that  we  would  receive  time  on  the  station  for  our  religious 
broadcasts. 

Q.  And  that  time,  as  you  understand  it,  is  to  be  on  a  sus¬ 
taining  or  free  basis;  is  that  correct?  A.  Yes,  sir.  Yes, 
sir. 

Q.  Of  your  own  personal  knowledge,  what  is  the  reputa¬ 
tion  of  the  Mansfield  Journal  Company  in  this  community 
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with  respect  to  its  public  service  activities?  A.  As  far  as 
I  know,  it  is  of  the  very  best. 


747  Lois  MacKellar 


Q.  Will  you  please  state  your  name  and  address  to  the 
Reporter?  A.  Lois  MacKellar,  67  West  First  Street. 

Q.  That  is  in  Mansfield?  A.  Yes. 

Q.  What  is  your  position,  Miss  MacKellar?  A.  Librar¬ 
ian. 

Q.  Of  what  A.  Mansfield  Library. 

748  Q.  How  long  have  you  lived  in  Mansfield?  A.  Fif¬ 
teen  years. 

Q.  Fifteen  years?  A.  Yes. 

Q.  Have  representatives  of  the  Mansfield  Journal  Com¬ 
pany  discussed  with  you  the  matter  of  the  proposed  station 
for  which  application  is  made,  in  cooperating  with  you  and 
the  library  in  its  facilities,  in  the  production  of  a  program 
concerning  the  library?  A.  Yes,  I  discussed  the  proposed 
station  in  that  connection  with  George  Sackett. 

Q.  Do  you  understand  that  if  such  station,  if  the  station 
goes  on  the  air  and  you  arrange  a  program  of  a  library 
nature,  that  it  will  be  on  a  sustaining,  that  is,  it  will  be  free 
to  you  on  the  air?  A.  I  understood  that  from  the  converse 
tion. 

Q.  You  have  lived  in  Mansfield,  I  understand,  for  about 
15  years;  what  do  you  know  as  to  the  reputation  of  the 
Mansfield  Journal  Company  as  an  organization  concerning 
its  public  service  activities  to  people  of  this  community? 
A.  I  should  say  it  is  good.  It  has  been  excellent  in  rela¬ 
tion  to  the  library  and  all  things  that  have  to  do  with  pro¬ 
moting  the  library  in  the  community.  That’s  the  thing  I 
would  know  best,  and  its  general  reputation  with  the  public, 
I  should  say  it  is  the  same. 
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752  W.  L.  Miller 


Q.  Will  you  give  the  Reporter  your  name  and  address, 
please.  A.  W.  L.  Miller,  490  Park  Avenue,  West. 

Q.  What  is  your  profession,  Mr.  Miller?  A.  Superin¬ 
tendent  of  Schools. 

Q.  Of  Mansfield?  A.  Mansfield. 

Q.  How  long  have  you  lived  in  Mansfield?  A.  Eleven 
years. 

Q.  Eleven  years.  Have  you  discussed  with  members  of 
the  Mansfield  Journal  Company  the  possibility  of  their  get¬ 
ting  a  radio  station  in  this  community,  and  if  so,  that  the 
facilities  of  the  proposed  station  would  be  available  to  you 
for  programs  of  an  educational  nature?  A.  I  have  dis¬ 
cussed  the  matter  with  Mr.  Graham  and  the  possibilities 
with  reference  to  our  school  program. 

Q.  And  do  you  understand  that  this  program  is  to  be  on 
a  sustaining,  that  is,  on  a  free  basis?  A.  That  is  right. 
That  is  right. 

Q.  Do  you  believe  that  there  is  existing  a  need  in 
753  the  Mansfield  community  for  additional  educational 
programs?  A.  I  think  that  there  will  be  with  the 
completion  of  our  contemplated  building  program,  which 
will  bring  about  eight  to  ten  new  elementary  buildings  in 
the  city,  with  recreational  and  social  facilities  in  each  build¬ 
ing.  None  of  our  buildings  at  the  present  time  have  ade¬ 
quate  facilities  for  any  type  of  broadcasting  in  the  build¬ 
ings.  The  new  buildings  will  have. 

Q.  At  the  time  of  which  you  spoke  of  these  schools,  that 
is,  elementary  and  high  school;  is  that  right?  A.  Ten  ele¬ 
mentary;  two  junior  high;  and  one  senior  high. 

Q.  In  the  school  system  do  you  believe  that  you  have  tal¬ 
ent,  potential  talent,  for  the  proposed  station  in  the  form 
of  musical  groups,  choral  groups,  instrumentalists,  and 
people  in  the  English  Departments  who  have  such  talent? 
A.  Very  much  so. 
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Q.  And  there  is  available  talent  here?  A.  That’s  right. 
Q.  And  there  would  be  greater  nse  of  that  talent  as  far 
as  the  school  system  is  concerned  if  a  second  station  would 
come  to  Mansfield?  A.  Most  certainly,  if  more  time  were 

available  on  either  or  both  stations;  certainly. 

Q.  What  do  you  understand  to  be  the  reputation  in 
754  the  Mansfield  Community  of  the  Mansfield  Journal 
Company  with  respect  to  its  public  service  activities 
and  its  policies?  A.  I  can  speak  only  directly  from  the 
schools’  viewpoint;  it  has  been  excellent,  and  I  think  like¬ 
wise  for  the  community. 


762  Rev*  Andrew  J.  Payne 

•  •  •  •  * 

Q.  Will  you  give  the  Reporter  your  full  name  and  ad¬ 
dress?  A.  Andrew  J.  Payne;  27  South  Willis  Avenue. 

Q.  Reverend  Payne,  of  what  church  are  you  the  Pastor? 

A.  Shiloh  Baptist  Church. 

Q.  What  is  that  address?  A.  130  East  Second  Street, 
Mansfield. 

Q.  How  long  have  you  lived  in  Mansfield?  A.  Five — five 
years  and  ten  months. 

Q.  Have  you  been  Pastor  of  the  church  for  that  period 
of  time?  A.  I  have. 

Q.  Approximately,  or  if  you  know  exactly,  how  many 
members  do  you  have  in  your  church?  A.  I  have  342  mem¬ 
bers. 

Q.  Have  you  recently  had  discussions  and  talks  with  rep¬ 
resentatives  of  the  Mansfield  News-Journal  concerning 
their  proposed  station,  new  station,  in  Mansfield,  if 
763  this  application  is  granted,  and  were  these  discus¬ 
sions  along  the  line  of  the  proposed  programs  for 
your  church  or  your  group  in  this  community?  A.  I  had 

discussions  with  Mr.  Graham. 

Q.  With  Mr.  Graham?  A.  With  Mr.  Graham. 

Q.  Do  you  understand  that  these  programs  were,  some  to 
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be  of  a  religious  nature  and  others  to  be  of  talent  from 
your  group?  A.  Yes,  I  read  the  program  over. 

Q.  You  have  seen  the  proposed  program?  A.  I  read 
them  over;  I  have  seen  the  program. 

Q.  Do  you  understand,  then,  that  the  program,  that  ac¬ 
cording  to  the  programs  and  the  time  which  it  is  proposed 
will  be  offered  to  you  and  your  group  will  be  on  a  sustain¬ 
ing  or  free  basis;  that  is,  you  will  not  have  to  pay  for  it? 
A.  Yes. 

Q.  From  your  knowledge,  what  is  the  reputation  of  the 
Mansfield  Journal  Company  in  this  community  with  respect 
to  its  public  service  activities  and  its  activities  of  that  na¬ 
ture  in  this  community?  A.  They’re  fair.  I  have  had  prob¬ 
lems  at  different  times,  and  I  have  gone  to  the  management 
of  the  News-Journal  and  all  of  them  have  been  fairly 
settled.  I  have  had  problems  with  my  people  in  the  com¬ 
munity. 

764  Q.  Have  you  had  occasion  some  time  in  the  past 
to  talk  to  Mr.  S.  A.  Horvitz  about  certain  problems 
of  your  group  in  this  community?  A.  Peculiarly  so. 

Q.  And  what  was  Mr.  Horvitz ’s  attitude  and  cooperation 
with  respect  to  your  problems?  A.  May  I  state  the  prob¬ 
lems? 

Q.  Yes,  if  you  wish.  A.  We  had  an  occasion  at  one  time 
when  in  the  News-Journal,  every  act  or  every  deed  by  a 
colored  person,  the  word  “Negro”  would  come  out  in  bold 
type,  and  I  went  to  Mr.  Graham  first  and  then  Mr.  Graham 
in  turn  got  in  touch  with  Mr.  Horvitz,  and  we  had  a  con¬ 
ference  together. 

And  from  that  time  until  now  we  haven’t  had  a  news¬ 
paper  story,  and  we  wouldn’t  know  whether  it  was  a  col¬ 
ored  person  from  the  news.  The  word  “Negro”  has  not 
been  used  in  the  news  of  the  paper. 

Q.  That  was  a  change  in  the  policy  of  that  paper  toward 
your  group?  A.  Yes. 

Q.  You  requested  that  change?  A.  Yes. 

Q.  And  they  cooperated?  A.  Yes;  because  that  hqd  in¬ 
cited  and  created  kind  of  a  nervous  set-up  on  both  sides. 
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And  I  went  to  Mr.  Graham,  and  Mr.  Graham,  he 
765  was  very  kindly,  and  was  disposed  toward  my  re¬ 
quest,  and  he  called  in  Mr.  Horvitz,  and  we  had  a 
conference,  and  it  was  settled. 


766  Dr.  William  Wild 


Q.  Will  you  please  state  your  full  name  and  address  for 
the  Reporter?  A.  William  Wild. 

Q.  Your  address,  sir?  A.  Now,  64  Lexington  Avenue, 
temporary,  address,  Mansfield. 

Q.  What  is  your  profession,  sir?  A.  Health  Commis¬ 
sioner,  Mansfield;  Health  Commissioner. 

Q.  Are  you  a  doctor?  A.  M.D. 

Q.  M.D.  How  long  have  you  been  in  the  community  of 
Mansfield  in  that  capacity  or  .  any  capacity  in  and  around 
Mansfield?  A.  As  Health  Commissioner  since  July  1, 1941 ; 
previous  to  that  from  November  1,  1940,  I  was  Assistant 
Health  Commissioner. 

Q.  Have  persons  from  the  Mansfield  Journal  Company 
discussed  with  you  their  proposed  station?  A.  Two  of 
them.  Two  of  them  have. 

Q.  And  in  the  discussions  have  they  indicated  that 
767  the  facilities  of  the  proposed  station  would  be  made 
available  to  you  in  the  assistance  of  programs,  that 
is,  in  assistance  of  the  work  you  do?  A.  They  have. 

Q.  Do  you  understand  that  these  programs  are  to  be  on 
a  sustaining,  that  is,  a  free  basis? 

The  Presiding  Officer:  Will  you  please  answer  the  ques¬ 
tion  so  that  the  Reporter  can  hear  it? 

A.  Yes,  I  do  understand  that. 

By  Mr.  Thomson: 

Q.  From  your  own  knowledge,  what  is  the  reputation  of 
the  Mansfield  Journal  Company  in  the  Mansfield  commun- 
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ity  with  respect  to  its  public  service  policy?  A.  Very  good. 
They  have  always  cooperated  with  us  very  welL 


769  Donald  E.  Kilpatrick 


Q.  Will  you  please  state  your  full  name  and  address  for 
the  Beporter,  please.  A.  Donald  E.  Kilpatrick;  140  Stur- 
gess  Avenue,  Mansfield,  Ohio. 

Q.  How  long  have  you  lived  in  Mansfield,  Mr.  Kilpat¬ 
rick?  A.  32  years. 

Q.  Will  you  state  your  connections  and  what  ac- 

770  tivities,  civic  activities,  in  the  community  interest 
you  are  interested  in,  in  the  Mansfield  community. 

A.  Just  recently  I  was  appointed  Chairman  of  the  Mans¬ 
field  Social  Security  Committee,  which  is  going  about  to 
try  and  erect  a  new  YMCA  Friendly  House,  to  make  the 
necessary  repairs  and  alterations  for  the  social  organiza¬ 
tions  in  Mansfield.  We  need  it. 

Q.  What  particular  organizations  do  you  belong  to  of  a 
civic  nature?  A.  The  Mansfield  Junior  Chamber  of  Com¬ 
merce. 

Q.  Are  you  just  a  member  or  an  officer  of  that  organiza¬ 
tion?  A.  Member  of  the  Board  of  Directors. 

Q.  Have  representatives  of  the  Mansfield  Journal  Com¬ 
pany,  who  are  the  applicants  for  a  new  station  in  this  city, 
discussed  with  you  the  carrying  of  certain  programs  of  a 
civic  nature  over  the  proposed  station?  A.  They  have  of¬ 
fered  their  cooperation  along  that  line,  yes. 

Q.  If  their  station  is  granted,  do  you  understand  that  the 
facilities  of  that  station  will  be  made  available  to  your 
civic  organizations  in  Mansfield?  A.  Yes. 

Q.  In  your  30  odd  years  of  living  in  Mansfield  and  from 
that  tenure  of  time,  will  you  tell  us  of  your  own 

771  knowledge  the  reputation  of  the  Mansfield  Journal 


Company  in  this  city  for  its  public  service  activi¬ 
ties?  A.  It  has  been  very  good,  very  cooperative. 


772  John  G.  Routzon 


Q.  Will  you  please  state  your  name  and  address  for  the 
Reporter,  sir?  A.  John  G.  Routzon;  18  Parkwood  Boule¬ 
vard,  Mansfield. 

Q.  How  long  have  you  lived  in  Mansfield,  Mr.  Routzon? 
A.  Seven  years. 

Q.  What  are  your  business  connections  in  the  City  of 
Mansfield?  A.  Manager  of  the  Chamber  of  Commerce. 

Q.  And  besides  that,  are  you  engaged  in  business  in  this 
city,  too?  A.  No,  that  is  my  full-time  duties. 

Q.  That  is  your  full-time  job.  What  is  the  title  of  your 
position?  A.  Manager.  i 

Q.  As  Manager  of  the  Chamber  of  Commerce,  you  are  in 
a  position  to  be  very  well  informed  concerning  Manfield, 
the  Mansfield  community?  A.  We  aim  to  be  well-informed, 
yes,  sir. 

773  Q.  Would  you  mind  briefly  describing  the  nature, 
the  kind  of  city  Mansfield  is,  its  people,  its  popular 
tion,  its  activities,  its  industries? 

In  so  many  words,  what  do  the  folks  here  do?  How  dp 
they  live,  and  how  many  are  there? 

Mr.  Koteen:  May  I  interrupt  you? 

Off  the  record? 

The  Presiding  Officer :  Off  the  record. 

(Discussion  had  off  the  record.) 

The  Presiding  Officer :  On  the  record. 

By  Mr.  Thomson : 

Q.  Go  ahead,  sir.  A.  Mansfield  is  a  very  well  balanced 
community  from  an  industrial  standpoint,  particularly. 
We  have  a  fine  diversity  of  industry.  There  are  approxi- 
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m&tely  14,000  industrial  employees  today  working  in  68 
different  industries. 

I  think  another  outstanding  advantage  which  Mansfield 
enjoys  is  its  location.  Most  communities  of  our  size  and 
smaller,  particularly  in  the  State  of  Ohio,  find  themselves 
pretty  much  in  the  back  yard  of  a  larger  center,  larger  city, 
but  here  in  Mansfield  we  find  ourselves  to  be  the  hub  of 
literally  North  Central  Ohio,  the  largest  city  to  the  north 
being  Cleveland,  the  largest  city  to  the  south,  Columbus,  . 
and  to  the  east  is  Akron  and  Canton,  and  to  the  west,  liter¬ 
ally  there  is  Lima  and  Toledo,  west  and  north. 

774  And  in  that  whole  intermediate  area  we  are  the  * 
largest  city. 

Q.  What  are  the  principal  industries  of  this  community? 
A.  Our  largest  industry  is  Westinghouse,  and  normally 
they  account  for  approximately  35  per  cent  of  our  indus¬ 
trial  employment. 

Then,  we  have  the  Mansfield  Tire  &  Rubber  Company  as 
our  second  largest  employer;  and  then  the  Ohio  Brass 
would  rank  third ;  the  Empire  Sheet,  the  Empire  Steel  Cor¬ 
poration  would  be  fourth;  and  Tappen  Stove  Company, 
fifth ;  and  then,  we  graduate  from  those  down  to  any  smaller 
plants. 

Q.  That  is  all  of  the  major  industries?  A.  That  is  right. 

Q.  Would  you  say  that  the  population,  the  people  who 
live  here,  the  workers  who  live  here,  are  more  or  less  estab¬ 
lished,  or  is  it  a  boom  community  as  a  result  of  the  war? 
A.  It’s — it  is  not  a  boom  community.  Going  into  the  war 
period,  we  took  a  survey  and  found  that  65  per  cent  of  the 
people  at  that  time  were  home  owners  or  were  buying 
homes. 

At  that  time  the  average  for  the  country  was  45  per  cent. 
At  the  present  time,  primarily  because  of  rent  freeze  and 
a  great  number  of  people  having  to  buy,  we  estimate  that 
there  are  70  or  more  per  cent  of  home  ownership  in  Mans¬ 
field.  I  think  possibly  the  average  for  the  country  is  around 
45  or  48  per  cent. 


775  Mr.  Koteen :  May  I  ask  further  an  explanation  on 
that  item,  in  regard  to  the  home  owners,  you  say  that 

is  from  a  survey  that  was  taken  by  the  Chamber  of  Com¬ 
merce? 

The  Witness :  That  is  right. 

Mr.  Koteen :  Was  it  compared  with  Department  of  Com¬ 
merce  figures? 

The  Witness:  We  accepted  the  United  States  Census 
figures,  the  1945  figures. 

Mr.  Koteen:  Was  any  census  taken  by  the  Commerce 
Department  with  regard  to  this  particular  area,  in  regard 
to  home  ownership? 

The  Witness :  No,  sir,  it  was  not. 

Mr.  Koteen :  I  see.  You  have  no  way  of  comparing  those 
particular  figures? 

The  Witness :  Not  from  a  Government  standpoint. 

Mr.  Koteen :  All  right,  go  ahead. 

By  Mr.  Thomson : 

Q.  Is  there  quite  an  agricultural  community  adjacent  to 
the  City  of  Mansfield?  A.  We  have  a  very  fertile  agricul¬ 
tural  area.  It  is  not,  however,  the  most  productive  land  in 
the  State  of  Ohio  because  of  hills.  It  is  suitable  more  for 
grazing,  and  most  of  our  county  is  quite  productive. 

Q.  But  there  is  quite  a  rural  population,  say,  within  15- 
mile  radius?  A.  Thats  right. 

776  Q.  What  do  you  estimate  to  be  the  present-day 
population  of  the  community  within,  say,  a  15  or  20- 

mile  radius  of  this  city,  including  the  city  and  the  smaller 
towns?  A.  That  would  include  the  entire  town,  would  it 
not? 

Q.  Yes.  A.  We  estimate  in  the  Chamber  that  our  trad¬ 
ing  territory  is  approximately  180,000  people. 

Mr.  Koteen:  Just  a  minute,  Mr.  Examiner,  I  do  think 
that  information  is  contained  in  the  Bureau  of  Census  fig¬ 
ures,  and  the  estimate  shouldn’t  go  in. 

The  Presiding  Officer:  I  think  we  will  rely  on  the  best 
evidence,  and  I  will  sustain  the  objection  to  the  question,  i. 


Mr.  Thomson:  If  Mr.  Koteen  wants  to  go  into  this  gen¬ 
tleman’s  basis  for  that  statement,  I  think  it  would  be  fair 
to  see  if  he  is  qualified  to  make  such  a  statement. 

Mr.  Koteen:  Well — 

Mr.  Thomson:  That  is  his  business,  as  I  understand  it. 
He  lives  in  this  trading  area,  and  that  is  his  business.  He 
knows  the  merchants,  and  he  knows  this  area. 

Mr.  Koteen:  I  have  no  doubt  of  that  at  all.  It  is  just 
a  question  in  my  mind.  After  all,  he  is  with  the  Chamber 
of  Commerce,  and  they  are  interested  in  making  the 

777  best  showing  possible.  I  do  not  doubt  for  one  mo¬ 
ment  that  Mr.  Routzon  is  sincere. 

The  Presiding  Officer :  We  have  official  Government  fig¬ 
ures,  and  they  are  the  best  evidence,  and  we  will  rely  on 
that. 

You  will  proceed. 

By  Mr.  Thomson: 

Q.  About  how  many  civic  organizations  would  you  say 
there  are  active  in  the  community  here?  I  mean,  like  the 
Chamber  of  Commerce,  Rotary,  Kiwanis,  Lions,  and  so 
forth;  just  in  round  figures,  how  many  civic  organizations 
do  you  have?  A.  They  would  perhaps  not  all  be  classified 
as  civic,  but  we  have  a  club  list  in  the  Chamber  of  Com¬ 
merce,  listing  slightly  over  200  organizations  in  the  city. 
Now,  that  embraces  civic  organizations,  patriotic  organiza¬ 
tions,  and  fraternal  organizations. 

Q.  Charitable  organizations?  A.  Charitable  organiza¬ 
tions;  garden  clubs;  P.T.A. ’s ;  and  study  groups. 

Q.  Would  you  say  there  is  quite  a  community  spirit  here 
in  Mansfield?  A.  Very  definitely. 

Q.  Have  you  discussed  with  members  of  the  Mansfield 
Journal  Company,  the  applicants  here,  in  the  event 

778  their  application  is  granted  and  a  second  radio  sta¬ 
tion  comes  to  Mansfield,  whether  or  not  the  proposed 

station  will  cooperate  with  the  Chamber  of  Commerce  and 
in  its  policies  toward  civic  organizations?  A.  Mr.  Graham 
discussed  that  with  me  several  days  ago. 
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Q.  You  understand  that  the  proposed  station  will  co¬ 
operate  and  make  time  available  to  civic  organizations  of  j 
this  community?  A.  That’s  right. 

Q.  And  that  the  time  made  so  available  is  to  be  on  a  sus- j 
taining  or  gratis  basis?  A.  Yes,  sir. 

Q.  What  do  you  of  your  own  knowledge  know  to  be  the  j 
reputation  of  the  Mansfield  News-Journal  in  its  public  | 
service  policies  in  this  community?  A.  Very  cooperative,  i 


783  Myrtle  Riff 


Q.  Will  you  please  state  your  name  and  address  for  the 

reporter?  A.  Myrtle  Riff.  I  have  to  give  you  a| 
784  temporary  address  due  to  the  housing  shortage. 

Skipper’s  Lodge,  Northwest  Mansfield. 

Mr.  Koteen:  Would  you  speak  just  a  little  louder,  if 
possible? 

The  Witness:  Yes. 

By  Mr.  Thomson : 

Q.  Do  you  live  in  Mansfield?  A.  Yes,  I  have,  since  the! 
3rd.  I 

Mr.  Koteen:  That  is,  this  year? 

The  Witness :  This  year. 

_  .  i 

By  Mr.  Thomson: 

Q.  Are  you  connected  with  youth  programs,  youth  move¬ 
ments,  in  Mansfield,  and  if  so,  in  what  capacity  and  with 
whom?  A.  Well,  I’m  Executive  Director  of  the  Girl  Scouts. 

Q.  Have  representatives  of  the  Mansfield  News-Journal 
discussed  with  you  their  proposed  station  in  Mansfield,  and 
that  time  would  be  made  available  to  you  and  the  organiza¬ 
tion  you  represent  over  the  proposed  station?  A.  Yes. 

Q.  Do  you  believe  that  by  broadcasting  over  the  pro¬ 
posed  station,  it  would  be  of  assistance  to  the  Girl  Scout: 
organization  here?  A.  Yes,  very  definitely. 


Q.  Can  you  actually  use  the  time?  A.  Yes. 

785  Mr.  Thomson:  I  believe  that  is  all  on  direct. 

Examination 

By  The  Presiding  Officer : 

Q.  How  much  time  do  you  think  you  would  use  during  a 
weekly  period?  A.  Well,  I  don’t  know,  hut  I  know  that 
we  have  a  lot  of  radio  material  available  at  the  present 
time,  and  it  hasn’t  been  used. 


788  Clarence  M.  Crafton 


Q.  Will  you  please  state  your  full  name  to  the  reporter? 
A.  Clarence  M.  Crafton;  better  known  as  Charlie  around 
town  here. 

Q.  Where  do  you  live,  sir?  A.  114  Park  Avenue,  West. 

Q.  Mansfield?  A.  Mansfield. 

Q.  How  long  have  you  lived  in  Mansfield?  A.  28  years. 

Q.  Are  you  engaged  in  business  in  Mansfield?  A.  I  am. 

Q.  Are  you  a  member  of  any  business  men’s  organiza¬ 
tions  in  Mansfield?  A.  Yes,  Chamber  of  Commerce. 

Q.  Name  them,  if  you  please.  A.  Well,  the  Chamber  of 
Commerce  is  the  only — and  the  Retail  Merchants  Associa¬ 
tion,  the  Business  Association. 

Q.  You  are  well  acquainted  with  the  business  men  of  the 
Mansfield  community?  A.  Very  well  acquainted. 
789  Q.  Can  you  tell  us  what  the  reputation  of  the 
Mansfield  News-Journal  as  an  organization  is  and 
its  policies  with  respect  to  the  public  service  of  this  com¬ 
munity  among  the  business  men  of  the  Mansfield  commu¬ 
nity?  A.  Generally  it’s  okay.  You  have  kicks  here  and 
there  as  you  do  in  every  organization.  Generally  speaking, 
they’re  doing  an  awful  good  job. 

•  ••••••••• 


Q.  Will  you  please  state  your  full  name  and  address  to 
the  reporter?  A.  C.  J.W.  LuttrelL 

Q.  Where  do  you  live,  Mr.  Luttrell?  A.  708  Mildred 
Avenue,  Lorain,  Ohio. 

Q.  What  is  your  profession,  sir?  A.  Superintendent  of 
City  Schools. 

Q.  Of  Lorain?  A.  Of  Lorain. 

Q.  Have  representatives  of  the  Lorain  Journal  Company,! 
the  applicant  in  this  proceeding  for  a  standard 
1056  broadcast  station  at  Lorain,  conferred  with  you  rela¬ 
tive  to  programs  of  an  educational  nature,  and  dis¬ 
cussed  with  you  that  the  facilities  of  the  proposed  station 
would  be  made  available  to  you  and  your  organization?  A. 
It  has  been  very  brief.  In  talking  about  this,  I  understand 
that  we  would  have  time  available  for  school  programs  if 
a  radio  station  were  to  be  placed  in  the  city  of  Lorain. 

Mr.  Koteen:  Would  you  mind  stating  on  what  you  base 
your  understanding? 

The  Witness :  Not  necessarily  on  anything  that  anyone 
from  the  Lorain  Journal  has  said,  because  I  have  talked 
about  that  with  other  people,  too. 

Mr.  Koteen:  Persons  associated  with  the  station?  If  I 
understood  you  correctly,  you  said  you  understand  you  will 
have  sustaining  time  on  the  station? 

The  Witness:  That’s  right. 

Mr.  Koteen:  I  am  trying  to  find  out  where  you  got  that 
information.  j 

The  Witness:  I  got  that  originally  several  months  ago 
from  somebody  in  Elyria,  and  also  I  can’t  tell  you  who  it 
was,  who  it  was  that  told  me.  I  don’t  remember  who  the 
person  was.  We  were  talking  about  a  radio  station.  But, 
I  understand  that  that  is  true  of  wherever  radio  stations 


472 


are  placed,  that  schools  and  organizations  in  the  city  do 
have  some  time. 

1057  The  Presiding  Officer :  Did  yon  have  any  conver¬ 
sation  with  any  representative  of  the  Lorain  Journal 

in  regard  to  this  subject! 

The  Witness:  A  telephone  conversation  that  they  were 
interested  in  a  radio  station. 

The  Presiding  Officer :  Did  they  make  any  specific  offer 
to  you  about  radio  time? 

The  Witness :  No  specific  reference  to  it.  Just  a  matter 
that  there  would  be  some  time  for  programs  of  that  type. 

The  Presiding  Officer:  Can  you  tell  us  with  whom  you 
spoke? 

The  Witness :  I  spoke  with  Mr.  Maloy. 

By  Mr.  Thomson : 

Q.  Will  you  tell  us  who  that  gentleman  is  ?  A.  Mr.  Maloy 
is  editor  of  the  Lorain  Journal. 

Mr.  Koteen:  He  can  testify  to  what  he  proposes  to  do 
in  case  he  is  permitted  to  broadcast,  and  later  the  applicant 
can  state  whether  it  will  be  on  a  sustaining  program. 

By  Mr.  Thomson: 

Q.  How  long  have  you  lived  in  Lorain?  A.  Almost  11 
years. 

Q.  Do  you,  from  your  position  as  superintendent  of 
schools,  feel  that  there  is  a  need  for  a  station  in  Lorain? 
A.  I  think  it  would  be  very  helpful  to  the  community. 

Mr.  Koteen:  I  would  like  to  strike  that  word 

1058  “need”  out  of  there,  because  I  don’t  think  he  is 
qualified  to  state  whether  there  is  a  need.  I  think 

he  can  state  whether  it  would  be  desirable  as  far  as  the 
school  was  concerned. 

The  Witness :  I  said  it  would  be  helpful. 

Mr.  Koteen:  But  the  question  was  “need.” 

Mr.  Thomson :  I  will  amend  the  question  to  that  extent. 
The  Presiding  Officer :  All  right. 


'  •  ?**  ‘  "7*;? 
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The  Witness:  It  would  be  a  definite  asset.  I  realize, 
too,  that  the  schools  would  have  quite  a  responsibility  in 
putting  on  a  program.  You  can’t  put  on  a  program  with¬ 
out  rehearsal  and  some  plan. 

By  Mr.  Thomson : 

Q.  Do  you  feel  that  in  your  schools  there  is  talent  suit¬ 
able  for  the  broadcast  of  programs,  such  as  choral  groups, 
individual  soloists,  and  instrumentalists?  A.  I  think  very 
definitely  so.  For  many  years  our  choir  has  gone  into 
Cleveland  and  given  programs  over  Stations  WHK  and 
WTAM.  We  have  put  on  programs  a  good  many  times  in 
the  City  of  Cleveland.  I  would  say  we  have  quite  a  wealth 
of  talent  in  the  schools  in  Lorain. 

Q.  Is  it  your  understanding,  then,  from  the  representa-  j 
tives  of  the  Lorain  Journal,  who  talked  to  you — 

Mr.  Koteen:  Just  a  minute.  Will  you  please  rephrase 
that.  That  is  a  leading  question. 

By  Mr.  Thomson : 

1059  Q.  Do  you  understand  that  time  will  be  made  1 
available  to  you  and  the  school  system  on  the  pro¬ 
posed  station?  A.  I  do. 

Q.  And  that  this  time  will  be  on  a  sustaining  basis,  no 
charge?  A.  That  is  my  understanding. 

Q.  What  is  the  reputation  in  the  Lorain  community  of  I 
the  Lorain  Journal  Company,  with  respect  to  its  policies 
as  carried  out  by  its  newspaper?  A.  Very  high  reputation,  j 
I  would  say.  In  my  dealings  with  the  Lorain  Journal,  and 
I  have  dealt  with  them  11  years,  almost,  I  would  place  them 
very  high. 

Mr.  Thomson :  I  believe  that  is  all. 

The  Presiding  Officer:  Cross  examine.  Mr.  Harry? 

Mr.  Harry:  No  questions. 

The  Presiding  Officer:  Mr.  Koteen? 

Mr.  Koteen:  I  don’t  believe  I  have  any  questions. 
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By  The  Presiding  Officer: 

Q.  Do  you  know  either  of  the  Messrs.  Horvitz?  A.  I 
just  met  him  just  a  minute  or  so  ago  for  the  first  time, 
when  I  walked  into  the  room  here. 

Q.  Do  you  know  what  the  reputation  in  the  community 
is  of  either  of  the  Messrs.  Horvitz,  who  are  the  owners  and 
publishers  of  the  Lorain  Journal?  A.  Good,  as  far  as  I 
know. 


1060  Carl  Deeds 


Q.  'Will  you  please  state  your  name  to  the  reporter?  A. 
Carl  Deeds. 

1061  Q.  And  where  do  you  live,  sir?  A.  I  live  at  Am¬ 
herst,  Ohio. 

Q.  What  is  your  occupation?  A.  Agricultural  extension 
agent  of  Lorain  County. 

Q.  In  your  capacity  as  the  agricultural  extension  agent 
of  Lorain  County,  are  you  familiar  with  the  needs  of  the 
persons  in  this  county  engaged  in  agricultural  pursuits? 
A.  I  am. 

Q.  Have  you  been  talked  to  by  representatives  of  the 
Lorain  Journal  Company  regarding  the  carrying  of  agri¬ 
cultural  programs  by  you  and  your  organization  over  the 
proposed  station  here  at  Lorain?  A.  I  have. 

Q.  Has  the  Lorain  Journal  Company  offered  you  time 
on  the  air  for  this  purpose?  A.  They  have. 

Q.  Do  you  have  in  mind  any  particular  types  of  pro¬ 
grams,  or  a  general  program  that  could  be  carried  and 
would  be  suitable  to  foster  your  work?  A.  Yes,  I  have 
several  in  mind  that  would  be  beneficial  to  the  rural  people 
in  Lorain  County.  First,  maybe  the  market  report;  sec¬ 
ond,  any  reports  from  specialists  with  regard  to  fruit  and 
spray  service ;  third,  educational  programs  put  on  by  rural 
youths,  as  well  as  adults,  and  young  farmer  groups. 
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We  could  disseminate  material  over  the  air  in  re- 
1062  gard  to  meetings  and  places  and  types  of  meetings ; 

also  any  material  that  may  be  of  value  to  farmers 
in  regard  to  acquiring  help,  which  is  certainly  needed  in 
this  county  at  present. 

That  is  all  I  can  think  of  at  the  present. 

Q.  How  long  have  you  yourself  lived  in  Lorain  County? 
A.  I  will  be  completing  the  10th  year  at  the  end  of  this 
month. 

Q.  From  your  own  knowledge,  what  is  the  reputation  of 
the  Lorain  Journal  Company  and  its  organization  with  re¬ 
spect  to  its  activities  in  Lorain  and  Lorain  County?  A 
You  mean  to  the  rural  people? 

Q.  All  people  or  rural  people?  A.  I  think  they  have  been 
more  than  fair  in  the  amount  of  space — 

Mr.  Koteen:  Just  a  minute.  Bather  than  what  you 
thought,  do  you  know  what  the  population  of  this  commu¬ 
nity  thinks? 

By  Mr.  Thomson : 

Q.  Their  reputation  in  the  community.  A.  You  are  ask¬ 
ing  me  my  opinion,  is  that  right? 

Mr.  Koteen :  I  am  not  asking  you  the  question. 

The  Presiding  Officer:  The  question  was  asked  you  as 
to  their  general  reputation  in  the  community. 

The  Witness:  Very  good. 


1064  Mrs.  Nellie  F.  Love 

•  •  •  •  •  •  •  *  • 

1065  Q.  Will  you  please  state  your  name  and  address? 
A.  Mrs.  Nellie  F.  Love,  1302  West  Erie,  Lorain. 

Q.  How  long  have  you  lived  in  the  city  of  Lorain?  A. 
Twenty-nine  years. 

Q.  What  connection  have  you  with  the  civic  or  public 
service  programs  of  the  city  of  Lorain?  A.  I  am  chairman 
of  the  Civics  Department  of  the  Federation  of  Women’s 
Clubs. 


•  .  f  -rr ;  -;7  ^>  •  *"  •  < '  ;VT-  Of  : •  -**  > 
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Q.  Has  a  representative  of  the  Lorain  Journal  Company- 
talked  to  yon  about  the  proposed  station  in  Lorain?  A. 
No.  Just  that  I  was  asked  to  come  to  this  meeting,  but  I 
have  been  reading  of  it  in  the  paper. 

Q.  Yon  know,  then,  that  there  is  an  application  for  a 
station?  A.  Yes. 

Q.  Did  Mrs.  Eddy  talk  with  yon  about  time  being  made 
available,  to  the  Civic  organizations  which  yon  represent, 
over  this  station?  A.  No. 

Q.  Will  yon  tell  me,  then,  what —  A.  Because  we  think 
it  is  a  good  thing  for  the  city  of  Lorain.  Our  women’s  clubs 
feel  that  anything  of  this  nature  is  progress,  and  it  is  some¬ 
thing  for  the  benefit  of  the  whole  community,  and  we  feel 
it  is  a  fine  thing. 

The  Presiding  Officer:  When  you  say  “it”  you 
1066  mean  the  establishment  of  a  radio  station  in  Lorain? 

The  Witness :  Yes,  sir. 

The  Presiding  Officer:  Has  the  women’s  clubs  taken  any 
formal  vote  or  passed  any  resolution  on  the  subject? 

The  Witness:  No,  but  they  told  me  to  come  here. 

The  Presiding  Officer:  And  who  is  that,  the  officers? 

The  Witness :  The  president,  Mr.  Noble  Saagers. 

The  Presiding  Officer:  Mrs.  Saagers  asked  you  to  ap¬ 
pear? 

The  Witness :  Yes.  She  is  the  president,  and  I  am  au¬ 
thorized  to  do  these  things  as  chairman  of  the  Civics  De¬ 
partment 

By  Mr.  Thomson : 

Q.  In  your  capacity  with  the  civic  organizations  of  this 
community,  in  the  event  this  applicant  is  granted  a  station 
here  and  the  applicant  offers  time  to  you  and  your  organi¬ 
zations,  will  you  be  able  to  use  that  time  to  foster  the  work 
and  aims  of  those  organizations?  A.  I  believe  so. 

Q.  Will  you  tell  us  of  your  own  knowledge  the  reputa¬ 
tion  of  the  Lorain  Journal  Company  in  this  Lorain  com- 
munityf  A.  I  think  it  has  been  very  fine. 

•  ••••••••> 
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1068  Mrs.  Norman  Arnold 


Q.  Will  yon  please  give  your  name  to  the  reporter!  A. 
Mrs.  Norman  Arnold,  1209  Ninth  Street,  Lorain. 

Q.  Mrs.  Arnold,  how  long  have  yon  lived  in  Lorain!  A. 
Thirty  years. 

Q.  What  connection  do  yon  have  with  the  civic  or  pnblic  i 
service  organizations  of  the  city  of  Lorain  or  the  Lorain  \ 
community!  A.  Well,  today  I  am  representing  the  Girl 
Scount  Council,  and  I  am  a  member  of  the  Public  Relations  j 
Committee  of  that  organization. 

Q.  Have  yon  had  conversations  with  representatives  of  j 
the  Lorain  Journal  Company  relative  to  the  estab-  j 

1069  lishment  of  a  radio  station  here  in  Lorain!  A.  No, 
not  until  this  afternoon  when  I  was  asked  to  come 

here  and  attend  the  meeting;  but  no  instructions,  or  any¬ 
thing  like  that,  if  that  is  what  you  mean.  I 

Q.  If  the  Lorain  Journal  were  granted  a  radio  station  in 
Lorain,  do  you  believe  that  the  organizations  which  you 
represent  would  be  interested  in  putting  a  program  on  the 
air  if  that  station  offered  the  time,  made  the  time  available 
to  you  on  a  free  or  sustaining  basis!  A.  That  is  the  only  ! 
way  we  could  have  a  program,  because  we  are  solely  sup-  \ 
ported  by  the  community  fund. 

Q.  Through  such  a  program,  do  you  believe  you  could 
assist  the  work  of  your  organization!  A.  Oh,  definitely. 

Q.  You  say  you  are  under  the  Community  Fund.  Are 
your  organizations  in  the  nature  of  charitable  organiza¬ 
tions!  A.  No,  we  are  not  charitable.  I  think  we  are  a  pub¬ 
lic  service  organization,  educational  and  also  recreational. 

Q.  And  these  programs  would  be  directed  toward  educa¬ 
tional  and  recreational  types  of  endeavor!  A.  That’s  right* 
to  interest  women  and  girls  in  the  Girl  Scout  organization. 

Q.  Do  you  know  of  your  own  knowledge  the  reputation 
of  the  Lorain  Journal  Company  and  its  organization  here 
in  Lorain!.  If  you  do,  will  you  tell  us  what  that  rep- 

1070  utation  is!  A.  I  believe  I  can.  I  at  one  time  worked 
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for  the  opposition  paper,  but  I  think  through  these 
years  the  Journal  has  proved  it  is  worthy. 


1072  Belvo  Z.  Stambaugh 


Q.  Will  you  please  give  your  name  and  address  to  the 
reporter?  A.  Belvo  Z.  Stambaugh. 

Q.  What  is  your  connection  with  the  church,  Reverend, 
and  with  what  church?  A.  I  am  rector  of  the  Church  of 
the  Redeemer,  Episcopal  Church. 

Q.  Are  you  also  connected  with  any  church  organization 
of  this  community?  A.  I  have  just  recently  been  elected 
president  of  the  Ministerial  Association. 

Q.  Approximately  how  many  churches  of  all  creeds  are 
there  in  Lorain  and  in  the  adjacent  community?  Just  in 
round  numbers.  A.  Fifty  or  more. 

Mr.  Koteen:  Do  you  know  that,  Reverend? 

The  Witness :  That  is  pretty  much  of  a  guess.  I 
1073  don’t  think  I  have  ever  taken  the  time  to  count 
them  up. 

By  Mr.  Thomson : 

Q.  Were  you  approached  and  were  discussions  had  with 
you  concerning  the  proposed  station  by  the  Lorain  Journal 
Company?  A.  No.  The  Lorain  Journal  Company  simply 
asked  me  to  come  today,  but  there  has  been  no  discussion 
about  it. 

Q.  Do  you  know  if  anyone  in  your  organization  or  your 
church  or  the  church  organization  had  any  discussion  with 
members  of  the  Lorain  Journal  Company  organization  rela¬ 
tive  to  this?  A.  I  haven’t  heard  of  any. 

Q.  From  your  position  in  the  community,  and  with  re¬ 
spect  to  your  religious  programs,  do  you  feel  that  there  is 
a  need  for  a  station  in  Lorain?  A.  Decidedly. 

Q.  If  the  applicant  obtains  a  station  here  and  offered  you 
sustaining,  that  is,  free  time  on  the  air,  for  the  purpose  of 


broadcasting  Sunday  religious  programs,  would  you  be  in¬ 
terested  in  such  a  program?  A.  Very  much  so. 

Q.  For  your  own  church?  A.  Well,  both  for  my  own  and 
the  other  churches  involved,  particularly  in  the  ministerial 
association. 

Qi  Do  you  believe  that  your  church  and  the  other 
1074  churches  would  be  interested  in  participating  in  a 
daily  devotional  program?  A.  At  certain  seasons 
of  the  year,  yes,  and  it  might  be  that  we  could  sustain  it 
through  all  the  year,  except  possibly  in  the  summer. 

Q.  Then  if  the  proposed  station  is  made  available  at  this 
time  to  you  for  those  types  of  programs,  you  and  the  other 
churches,  you  believe,  would  be  interested  in  them?  A. 
Yes. 

Q.  How  long  have  you  lived  in  Lorain?  A.  Two  and  a 
half  years. 

Q.  Do  you  of  your  own  knowledge  know  the  reputation 
of  the  Lorain  Journal  Company  and  its  organization  in  this 
community?  A.  I  should  say  it  is  very  good.  Of  course, 
there  is  opposition  to  any  paper,  and  for  various  reasons, 
mostly  political,  I  think. 

Mr.  Koteen :  We  would  rather  you  not  state  that 
By  Mr.  Thomson: 

Q.  What  is  the  general  reputation?  A.  It  is  very  good. 


Q.  Will  you  please  state  your  name  to  the  reporter?  A. 
Edward  M.  Wickens,  1023  West  Erie  Avenue,  Lorain,  Ohio. 
Q.  You  live  in  Lorain,  Mr.  Wickens?  A.  Yes,  sir. 

Q.  Where  were  you  born?  A.  Lorain,  Ohio. 

Q.  What  is  your  present  professional  connection  in  the 
city  of  Lorain?  A.  I  am  director  of  the  Veterans  Informa¬ 
tion  Center. 
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Q.  Will  yon  briefly  tell  ns  the  function  of  that  organiza¬ 
tion  in  the  Lorain  community?  A.  The  organization 

1077  is  set  up  by  a  servicemen’s  committee.  That  is  a  rep-* 
resentation  of  labor,  industry,  business,  vocational 

guidance,  and  social  and  service  organizations  in  the  city 
of  Lorain,  who  are  represented  on  our  committee,  and  what 
we  do  is  to  give  information  and  service  to  the  veterans  in 
the  city  and  in  the  community. 

Q.  Have  you  discussed  with  members  of  the  Lorain  Jour¬ 
nal  Company  the  proposition  of  their  establishing  a  broad¬ 
casting  station  here  and  the  offering  of  time  to  you  and 
your  organizations  if  they  get  such  a  station?  A.  The  time, 
of  course,  would  have  to  be  time  that  is  donated. 

Mr.  Koteen :  That  is  not  responsive. 

The  Presiding  Officer:  Did  you  have  any  conversations 
with  any  representatives  of  the  Lorain  Journal? 

The  Witness :  Just  Mr.  Maloy  when  he  called  me. 

By  Mr.  Thomson: 

i 

Q.  Then  you  did  talk  with  Mr.  Maloy  of  the  Lorain  Jour¬ 
nal?  A.  Yes,  sir. 

Q.  With  regard  to  the  time,  if  time  were  offered  to  you 
for  the  use  of  your  organization  on  a  free  basis,  would  you 
be  able  to  use  it?  A.  Yes,  sir. 

Q.  Would  programs  used  in  that  manner  by  your  organi¬ 
zation  and  the  organizations  of  which  it  is  corn- 

1078  posed,  be  of  assistance  to  the  general  movemeht 
which  your  organization  tries  to  carry  out?  A.  Yes, 

sir,  it  would.  I  believe  an  example  of  that  can  be  carried 
out  by  the  American  Advertising  Council,  which  runs  a  pro¬ 
gram  over  the  major  networks  this  month,  between  the  10th 
and  the  16th  of  the  month,  on  the  assets  of  a  veteran  to  his 
training  and  placement  in  civilian  life,  and  the  only  way 
you  can  get  that  is  over  the  air. 

Q.  If  you  were  to  put  on  such  a  program  on  the  proposed 
station,  it  would  be  a  general  program  of  assistance  to  vet¬ 
erans?  A.  Yes,  sir. 


Q.  Do  you  know  the  reputation  of  the  Lorain  Journal  ! 
Company  in  the  community  of  Lorain?  A.  I  believe  it  is 
honorable,  sir.  I  haven’t  heard  anything  otherwise,  or  ex¬ 
perienced  it. 


1080  Q.  In  your  capacity  as  manager  of  the  Veterans’ 
Information  Center,  could  you  tell  us  whether  there 
are  veterans  in  this  community  who  would  be  available  for' 
positions  with  any  station  here  as  radio  operators  or  engi¬ 
neers,  as  actors,  performers,  or  announcers,  or  in  any  other  i 
capacity?  A.  Yes,  sir. 

Q.  There  are  such  people?  A.  Yes,  sir. 

Q.  Has  anyone  from  the  Lorain  Journal  spoken  to  you 
about  the  possibility  of  employing  such  people?  A.  No, 
sir. 

Q.  Do  you  know  either  of  the  Messrs.  Horvitz?  A.  Yes, 
sir. 

Q.  How  long  have  you  known  them?  A.  I  have  known 
them  since  I  have  been  in  town  here.  Of  course,  I  have  been 
away  in  recent  years.  I  have  known  them  through  family 
connections. 

Q.  What  is  their  general  reputation  in  the  community  as 
individuals?  A.  Very  good.  j 


1081  Ward  A.  Riley 

Q.  Will  you  state  your  name  and  address  to  the  reporter' 
please?  A.  Ward  A.  Riley,  2447  East  Erie. 

Q.  Is  that  Lorain?  A.  Lorain,  yes. 

Q.  You  are  a  permanent  resident  of  Lorain?  A.  Yes,  sir. 

Q.  What  is  your  professional  connection  in  the  city  of 
Lorain?  A.  Well,  I  am  manager  of  the  United  States  Em¬ 
ployment  Service,  Executive  Director  of  the  Lorain  Post 
War  Planning  Committee,  and  Chairman  of  the  Emergency 
Housing  Committee,  and  a  member  of  the  Veterans’  Service 
Committee. 
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Q.  Do  you  know  of  the  application  of  the  Lorain  Journal 
Company  to  establish  a  standard  broadcast  station  in  the 
city  of  Lorain?  A.  Yes,  sir. 

1082  Q.  Have  representatives  of  the  Lorain  Journal 
Company  talked  with  you  regarding  that  applica¬ 
tion?  A.  Yes,  sir. 

Q.  And  they  discussed  with  you  the  possibility  of  carry¬ 
ing  programs  over  their  proposed  station  on  a  sustaining 
or  free  basis  to  foster  the  purpose  of  the  organizations  of 
which  you  are  representative?  A.  Yes,  sir. 

Q.  Do  you  have  in  mind  any  particular  types  of  programs 
which  you  think  may  be  broadcast  in  connection  with  your 
work  with  the  United  States  Employment  Service?  A.  It 
is  the  policy  of  the  United  States  Employment  Service  to 
request  time,  radio  time  in  any  city  where  we  have  an 
office  located.  We  do  get  assistance  from  our  central  office 
in  preparing  programs  and  naturally,  they  cover  the  field 
of  employment  and  labor  supply.  » 

Q.  Have  these  representatives  of  the  Lorain  Journal 
Company  discussed  with  you  the  possibility  of  obtaining 
personnel  for  the  purpose  of  staffing  their  proposed  station 
through  your  organization?  A.  Yes.  I  have  a  request  for 
employment  in  the  office  from  the  Lorain  Journal  Company 
requesting  us  to  make  a  survey  of  our  active  field,  giving 
preference  to  veterans  of  World  War  II,  and  in  turn,  to  put 
the  applicants  in  touch  with  the  Lorain  Journal  Company. 

Q.  How  long  have  you  lived  in  Lorain,  Mr.  Riley? 

1083  A.  Four  years. 

Q.  In  your  work  as  you  described  it  here,  are  you 
familiar  with  the  activities  of  the  city  of  Lorain  and  the 
Lorain  community?  A.  I  feel  so,  yes. 

Q.  Could  you  briefly  describe  to  us  in  general  the  main 
industries  and  activities  of  the  city  of  Lorain  and  its  gen¬ 
eral  nature?  A.  Well,  Lorain  is  a  city  of  a  heavy  type  in¬ 
dustry.  They  manufacture  steel,  which  requires  a  lot  of 
labor  and  a  minimum  number  of  women.  We  also  manu¬ 
facture  cranes  here.  That  is  a  heavy  type  industry.  Ship 
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building  is  a  heavy  type  industry.  And  then  we  have  a 
foundry  located  here. 

Q.  Are  there  any  other  types  of  industries  here,  such  as 
clothing  manufacturers?  A.  Yes.  I  just  mentioned  the 
major  employers.  We  have  a  stove  manufacturing  com¬ 
pany  and  a  garment  factory  here,  and  a  screwmachine 
products  company. 

Q.  Would  you  say  that  the  business  activities  of  this  city 
are  more  or  less  established,  or  is  this  a  boom  community 
as  a  result  of  the  war?  A.  Lorain  is  experiencing  at  the 
present  time  the  greatest  industrial  expansion  program  in 
the  history  of  this  area,  and  I  feel  that  Lorain’s  in- 
1084  dustrial  potentialities  are  very  great.  I  am  very 
much  in  favor  of  a  radio  station,  as  it  would  be 
another  medium  of  acquainting  outside  employers  with  the 
things  we  have  to  offer  here.  Another  object  is  that  it  would 
attract  new  industries  here,  and  the  type  of  industries  that 
could  employ  more  of  the  white  collar  workers,  women,  and 
disabled  workers. 

Mr.  Koteen :  Mr.  Riley,  on  what  do  you  base  your  state¬ 
ment  that  it  is  the  greatest  expansion  that  has  ever  taken 
place  in  this  area?  ! 

The  Witness :  Fruehauf  Trailer  Company  is  located  here; 
General  Motors,  National  Tube  have  about  $83,000,000  in 
an  expansion  program.  A  survey  recently  conducted  by 
our  office  reveals  that  approximately  16,000  new  industrial 
openings  will  be  created  in  this  area  in  the  next  12  to  14 
months. 

By  Mr.  Thomson:  I 

Q.  Based  on  your  knowledge  of  this  community,  are  you 
in  a  position  to  estimate  the  present  day  population  of 
Lorain  and  the  Lorain  community?  A.  Yes.  The  city  of 
Lorain  approximately  is  about  51,000,  and  the  county 
around  139,000. 

The  Presiding  Officer:  What  is  the  source  of  that  infor¬ 
mation? 
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The  Witness :  It  is  the  source  of  a  survey  conducted  by 
our  office  in  cooperation  with  the  OPA  on  books  issued  some 
12  to  14  months  ago.  And  the  local  Chamber  of 
1085  Commerce  recently  conducted  a  survey,  and  they 
came  up  with  that  figure.  I  don’t  know  the  source 
of  their  information. 

By  Mr.  Thomson : 

Q.  What  do  you  know  to  be  the  reputation  of  the  Lorain 
Journal  Company  in  its  activities  in  the  city  of  Lorain  and 
the  Lorain  community?  A.  Very  good. 


1086  Thomas  Fetzer 


Q.  Will  you  give  your  name  and  address  to  the  reporter, 
please?  A.  Thomas  Fetzer,  828  South  Central  Drive. 

Q.  Do  you  live  in  Lorain,  sir?  A.  Yes. 

Q.  What  is  your  official  connection  with  the  civic  or  pub¬ 
lic  service  welfare  organizations  of  the  city  of  Lorain?  A. 
I  am  the  Executive  Director  of  the  Lorain  Community 
Chest;  Executive  Secretary  of  the  Lorain  United  War 
Chest;  Executive  Secretary  of  the  Lorain  Council  of  So¬ 
cial  Agencies ;  and  Secretary  of  the  Lorain  Town  Meeting. 

Q.  Do  you  believe  that  if  a  radio  station  were  to  come  to 
Lorain  it  would  be  of  benefit  to  the  organization  with  which 
you  are  connected,  if  programs  could  be  carried  over 
1087  that  station?  A  Very  definitely. 

Q.  And  I  assume  from  the  names  of  the  organiza¬ 
tions  which  you  mention,  a  great  deal  of  the  charity  work 
is  carried  on  through  one  of  those  organizations?  A. 
That’s  right 

Q.  Have  you  had  conversations  with  persons  connected 
with  the  Lorain  Journal  relative  to  the  carrying  of  pro¬ 
grams  for  the  organizations  of  which  you  are  a  representa¬ 
tive?  A.  Yes. 
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Q.  Have  they  offered,  in  the  event  they  are  granted  a  sta-  | 
tion  in  Lorain,  have  they  offered  you  for  the  organizations 
which  you  represent  time  on  a  sustaining,  that  is,  a  free 
basis  for  these  potential  programs?  A.  We  have  talked 
informally  about  it,  yes. 

Q.  What  is  the  nature  of  the  last  organization  you  men¬ 
tioned  that  you  are  a  member  of,  the  Town  Meeting?  A. 
The  Lorain  Town  Meeting  is  a  voluntary,  non-profit  organi-  1 
zation,  primarily  interested  in  adult  education. 

Q.  How  does  it  carry  out  its  particular  purpose?  A.  The  j 
Town  Meeting  programs  are  carried  out  generally  in  round  i 
table  fashion,  discussing  very  pertinent  civic  and  national  j 
issues. 

Q.  This  is  a  forum-type  of  meeting?  A.  Yes. 

Q.  Do  you  think  that  this  type  of  meeting  is  suit-  i 

1088  able  to  be  carried  over  the  air?  A.  Very  much  so. 

Q.  Do  you  believe  that  it  would  be  of  interest  to 
the  people  of  Lorain  and  the  Lorain  community?  A.  Yes. 

Q.  Do  you  know  who  organized  this  Town  Meeting?  And 
in  the  organization  of  it  has  the  Lorain  Journal  assisted  in  ! 
that  movement?  A.  The  Lorain  Town  Meeting  was  or¬ 
ganized  by  a  group  of  approximately  35  organizations  in  j 
the  town,  including  the  Lorain  Journal.  It  has  been  financed : 
through  these  organizations. 

Q.  Has  the  Lorain  Journal  Company,  as  a  newspaper,  ; 
been  of  assistance  to  these  organizations  with  which  you  are 
connected?  A.  Yes.  Both  the  community  chest  and  the 
council  are  social  agencies  are  highly  dependent  these  days 
upon  a  broad  understanding  of  welfare  programs.  And 
we  have  had  very  good  coverage  of  our  news.  We  have  had 
fine  feature  stories  about  individual  agencies  both  during 
the  year,  and  at  campaign  time.  We  have  had  help  with; 
editorials  and  with  contacting  advertisers. 

Q.  I  believe  you  did  state  that  if  the  Lorain  Journal  gets; 
the  proposed  station,  they  will  offer  time  to  you  on  a  sus¬ 
taining  basis  to  carry  out  the  purposes  of  these  civic 

1089  organizations?  A.  That  is  my  understanding. 
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<j.  Of  your  own  knowledge,  what  is  the  reputation 
of  the  Lorain  Journal  Company  in  the  Lorain  community? 
A.  Very  fine. 

Mr.  Thomson:  I  believe  that  is  all. 

The  Presiding  Officer:  Mr.  Harry. 

Mr.  Harry:  No  questions. 

The  Presiding  Officer :  Mr.  Koteen. 

Cross  Examination 
ByMr.Koteen : 

Q.  Mr.  Fetzer,  have  you  ever  had  any  programs  for  radio 
broadcast?  A.  No,  I  haven’t,  but  I  have  the  source  of  get¬ 
ting  assistance  for  the  preparation  of  programs  for  com¬ 
munity  chests  and  the  council  of  social  agencies. 

Q.  What  source  is  that?  A.  The  Community  Chest  and 
the  Council  of  Social  Agencies  are  incorporated  in  New 
York  City. 

Q.  Do  they  prepare  material  for  radio  broadcasts  in  vari¬ 
ous  cities  throughout  the  country?  A.  They  prepare  a 
transcription  series,  and  furnish  suggested  scripts.  They 
furnish  all  kinds  of  help  that  we  can  work  up  locally. 

Q.  Would  you  have  the  same  attitude  toward 
1090  broadcasting  over  a  radio  station  in  Lorain,  regard¬ 
less  of  who  the  licensee  may  be?  A.  Yes. 

Mr.  Koteen:  That  is  alL 

By  the  Presiding  Officer : 

Q.  Do  you  know  whether  there  are  any  other  applica¬ 
tions  for  radio  stations  pending  here  in  Lorain?  A.  I  have 
read  informally  in  the  paper  that  other  people  in  town  are 
interested  in  an  application  for  a  radio  station. 

Q.  Have  any  of  these  other  people  made  offers  to  you 
of  sustaining  time  for  the  presentation  of  your  programs? 
A.  No. 

Q.  Do  you  know  either  of  the  Messrs.  Horvitz?  A.  No, 
I  don’t  know  them  personally.  We  have  known  their  very 
practical  interest  in  our  community  chest. 
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John  Pincnra 


1091  Q.  Will  you  give  your  name  and  address  to  the  i 
reporter,  please?  A.  John  Pincura,  1509  West  Erie 

Avenue. 

Q.  Do  you  live  in  Lorain,  sir?  A.  Yes,  sir. 

Q.  How  long  have  you  lived  here?  A.  I  have  lived  here  : 
for  41  years. 

Q.  What  is  your  present  connection  in  the  community  i 
here  in  your  profession,  sir?  A.  I  am  an  attomey-at-law 
and  at  the  present  time  I  am  the  city  solicitor  of  the  City 
of  Lorain,  legal  counsel  for  the  Board  of  Education,  and 
I  have  held  this  same  position  now  for  12  years. 

Q.  Will  you  tell  us  what  you  know  to  be  the  reputation 
of  the  Lorain  Journal  Company  in  Lorain  and  the  Lorain  I 
community?  A.  Very  good,  excellent. 

Q.  Now,  do  you  know  of  your  own  knowledge  what  part 
the  Lorain  Journal  Company  has  played  in  the  controversy ; 
over  utility  rates  for  the  Lorain  community?  A.  Yes,  I  do.  j 

Q.  Will  you  tell  us  briefly  what  that  situation  is?  A. 
The  controversy,  of  course,  between  the  city  ofj 

1092  Lorain  and  the  local  utilities  has  been  a  running  con¬ 
troversy  for  a  good  many  years.  In  fact,  for  ap-i 

proximately  25  years,  with  respect  to  the  Oil  Fuel  &  Gas 
Company,  and  as  far  as  the  Ohio  Public  Service  Company, 
which  are  producers  and  sellers  of  electrical  current,  for 
approximately  15  years,  of  my  own  knowledge.  The  Jour¬ 
nal,  of  course,  has  very  instrumental  in  guarding  against 
rates,  which  we  will  call  excessive,  and  has  supported  the 
city  of  Lorain  considerably  in  its  publicity  and  advising  the 
general  public  of  what  the  issues  were  with  respect  to  util¬ 
ity  rights. 

As  a  result  thereof,  the  community  at  large  has  benefitted 
immeasurably  by  these  particular  battles  that  we  have  had 
with  the  utilities.  j 

Q.  Then,  in  the  stand  taken  by  the  Lorain  Journal  Com¬ 
pany  with  respect  to  utility  rates,  the  Journal,  then,  has 
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been  of  assistance  to  the  people  of  this  community?  A. 
Very  much  so,  yes,  sir. 

Mr.  Thomson:  I  believe  that  is  alL 

The  Presiding  Officer:  Mr.  Harry. 

Mr.  Harry:  No  questions. 

The  Presiding  Officer :  Mr.  Koteen. 

Cross  Examination 
By  Mr.  Koteen : 

Q.  Mr.  Pincura,  how  long  have  you  known  the 
1098  Messrs.  Horvitz?  A.  You  mean  individually  or  the 
corporation? 

Well,  the  paper  itself,  as  long  as  it  has  been  here. 

Q.  I  was  talking  about  the  individuals  who  operate  the 
paper.  Do  you  know  them  A.  The  individuals  I  have  met. 
I  have  met  both  Horvitzes  twice  personally,  and  I  had  a 
general  social  visit,  and  that  is  really  the  extent  of  my  ac¬ 
quaintance  with  both  Horvitzes. 

Q.  You  know  nothing  about  them,  other  than  the  few  pre¬ 
vious  conversations  you  have  had  with  them  ?  Do  you  know 
anything  about  their  general  reputation  in  the  community? 
A.  Only  by  hearsay,  and  from  what  I  have  heard,  their  rep¬ 
utation  is  good. 

1094  Q.  Did  I  understand  you  to  say  that  you  were 
counsel  for  the  School  Board  A.  Yes,  sir. 

Q.  Do  you  feel  that  the  services  of  the  radio  station,  if 
there  should  be  one  granted  to  the  City  of  Lorain,  would  be 
of  any  service  to  the  School  Board  and  to  the  public  at 
large?  A.  Yes,  I  do,  definitely. 

Q.  In  what  manner?  A.  Well,  from  some  of  the  testi¬ 
mony  I  have  heard,  some  phases  have  been  pointed  out.  For 
general  civic  affairs  and  general  civic  knowledge,  I  think  a 
considerable  amount  of  information  can  be  imparted  by 
way  of  the  air ;  your  general  civic  groups,  the  town  meeting, 
town  hall  meetings,  they  could  be  on  the  air  for  the  general 
public,  which  would  be  very  beneficial  A  considerable 
amount  of  educational  work  could  be  put  in  there.  For  in- 
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stance,  I  am  also  chairman  of  the  National  Foundation  for  \ 
Infantile  Paralysis  for  Lorain  County.  We  could  very  well 
use  the  media  of  the  air  to  give  out  some  information  by 
way  of  preventative  measures,  et  cetera. 

I  think  now  that  the  city  and  the  School  Board  of  the 
City  of  Lorain  might  avail  itself  by  imparting  some  general  ; 
information  to  the  general  public.  I  say  I  think  those  could 
be  brought  into  being  and  passed  through  the  radio  station. 


1283  Robert  E.  Smedley 


1284  Q.  Where  do  you  live?  A.  Huntington,  West  Vir-  ; 
ginia.  i 

Q.  Your  occupation?  A.  Labor  representative  for  the 
United  Construction  Workers,  affiliated  with  the  United 
Mine  Workers  of  America. 

Q.  Mr.  Smedley,  did  you  formerly  live  in  Lorain,  Ohio? 
A.  Yes,  for  27  years. 

Q.  While  you  were  residing  in  Lorain,  in  what  connec¬ 
tion  did  you  officiate  with  regard  to  labor  organizations? 
A.  In  the  beginning  I  acted  as  spokesman  for  the  CIO 
Steel  Workers  in  the  very  beginning  of  the  campaign  to 
organize  the  steel  plants. 

I  was  elected  secretary  of  Local  1127,  being  a  charter 
member.  i 

Later  I  was  elected  chairman  of  the  Grievance  Commit¬ 
tee  for  Local  1104. 

The  Presiding  Officer :  I  wonder  if  you  could  tell  us  the 
years  when  all  this  happened,  so  we  can  pin  it  down  to  $, 
more  definite  time. 

The  Witness :  1936,  that  was  when  I  acted  as  spokesman 
for  the  union. 

The  Presiding  Officer:  That  is  local  1126? 

The  Witness:  Well,  I  acted  as  spokesman  for  three 
locals,  which  have  since  been  consolidated  into  one  local. 

The  Presiding  Officer :  I  see.  j 
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The  Witness :  The  three  locals  were  1104, 1127  and  1124, 
I  believe. 

1285  They  were  later  consolidated  into  Local  1104. 

By  Mr.  Thomson: 

Q.  Now —  A.  I  was  elected  of  Local  1127,  at  the  begin¬ 
ning. 

The  Presiding  Officer:  That  was  in — 

The  Witness :  1936.  I  was  charter  member. 

In  1937  I  was  elected  to  the  Grievance  Committee  and 
later  became  chairman  of  that  committee,  I  believe  in  1938. 

In  1939 1  was  elected  president  of  the  Lorain  County  In¬ 
dustrial  Union  Council,  which  took  in  all  of  the  CIO  locals 
in  Lorain  County. 

I  was  also  vice  president  of  the  Labor  Non-Partisan 
League  in  1938. 

I  was  chairman  of  the  Good  Welfare  Committee  for  Local 
1104. 

I  believe  that  was  established  in  1938,  and  I  believe  we 
still  have  it,  though  I  am  not  sure.  The  Good  Welfare  Com¬ 
mittee  was  established  in  1938  and  I  was  elected  chairman 
of  it  in  1938. 

The  Presiding  Officer:  Mr.  Smedley,  when  did  you  leave 
Lorain! 

The  Witness :  1944,  in  July,  1944. 

By  Mr.  Thomson: 

Q.  Were  you  actively  connected  with  the  union  in  vari¬ 
ous  capacities  until  the  time  you  left,  in  1944!  A. 

1286  I  left  Local  1104  and  severed  my  connections  with 
the  CIO  in  October,  1942. 

I  stayed  in  Lorain,  as  a  representative  for  my  present 
union,  the  United  Construction  Workers,  until  July,  1944. 

Q.  How  long  have  you  known  Mr.  Frank  Meloy,  the  ed¬ 
itor  of  the  Lorain  Journal!  A.  Approximately  15  years. 

Q.  How  did  you  come  to  hear  about  this  hearing!  A. 
I  have  subscribed  to  the  Lorain  Journal  since  leaving 


Lorain,  and  I  kept  my  subscription  going  in  California, 
Arizona  and  West  Virginia.  I  usually  get  it  about  two 
days  late.  It  was  through  my  copy  of  the  Journal  that  I 
saw  I  was  quoted  in  the  Journal  by  the  Union  representa¬ 
tives  of  the  CIO  Local  1104  as  stating — that  is,  as  having 
told  the  members  of  Local  1104  that  the  only  way  we  could 
get  anything  printed  in  the  Lorain  Journal  was  through 
paying  for  it. 

That  statement  was  not  true ;  also  the  entire  story  of  the 
Union  that  the  Journal  had  been  unfair  to  us  was  untrue,  i 
Q.  Now,  before  we  get  into  that  tell  us  how  many  years 
have  you  had  dealings  with  the  Lorain  Journal  while  you  j 
were  a  union  representative?  A.  About  8  years,  from  1936 ! 
to  1944.  | 

Q.  Now,  as  a  union  representative  and  on  the  basis  of  I 
your  dealings  with  the  Lorain  Journal  over  these  eight 
years,  what  did  you  find  to  be  the  Lorain  Journal’s  atti-i 
tude  toward  Labor?  A.  They  were  very  fair,  more 
1287  fair  than  some  of  our  representatives  in  the  CIO 
Steel  Workers  Union. 

Q.  Now,  has  it  been  your  experience  to  deal  with  other 
newspapers  regarding  labor  matters?  A.  Yes,  I  have  dealt 
directly  with  two  or  three  other  “papers  and  have  read  the 
editorial  sections  of  numerous  papers  in  various  parts  of 
the  United  States. 

Q.  Now,  how  do  you  consider  the  attitude  of  the  Lorain 
Journal,  compared  with  other  papers  that  you  have  dealt 
with  regarding  labor?  A.  Frankly  speaking,  I  found  none 
as  fair  as  the  Lorain  Journal.  j 

Q.  With  regard  to  the  editor  of  the  paper,  Mr.  Meloy, 
did  you  ever  experience  difficulty  in  approaching  him  on 
labor  matters?  A.  I  was  always  able  to  contact  Mr.  Meloy 
usually  by  merely  walking  into  his  office.  If  he  was  busy, 
he  would  usually  tell  me  when  I  could  see  him.  Very  sel¬ 
dom  he  was  too  busy  to  talk  to  me,  and  if  he  was,  he  was 
very  nice  and  asked  that  I  come  back  in  maybe,  fifteen 
minutes  or  a  half  hour.  I  never  had  any  trouble  in  talking 
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Q.  Well,  now,  will  yon  tell  ns  in  what  capacity  yon  were 
serving  for  the  union,  and  in  that  capacity  what  you  had 
to  do  with  the  publishing  of  a  series  of  articles  known 

1288  as  the  “CIO  Column”  which  appeared  in  the  Lorain 
Journal. 

>  Mr.  Koteen:  What  column  is  this! 

Mr.  Thomson :  The  *  ‘  CIO  Column  *  ’  which  was  published 
in  the  Lorain  Journal. 

Mr.  Koteen:  Was  this  something  that  came  up  in  the 
earlier  hearing  T 
Mr.  Thomson:  Yes. 

The  Presiding  Officer :  As  I  recall  this  was  paid  adver¬ 
tising. 

Mr.  Thomson:  Yes. 

The  Presiding  Officer:  That  the  Union  placed  in  the 
Lorain  Journal. 

Mr.  Thomson:  That  is  right. 

The  Witness:  Shortly  after  the  Good  Welfare  Commit¬ 
tee  was  established,  we  started  meeting  once  each  week, 
regularly. 

We  were  established  to  make  suggestions  for  the  guid¬ 
ance  of  the  union,  in  obtaining  more  members. 

Of  course  that  was  always  our  aim.  However,  we  did 
attempt  to  improve  our  relations  with  the  public.  We  did 
aim  to  have  better  relations  with  the  public. 

We  discussed,  at  one  of  the  meetings  of  the  Good  Wel¬ 
fare  Committee,  newspaper  publicity  and  the  matter  of 
having  a  column  of  our  own. 

The  boys  felt  that  if  we  gave  the  newspaper  a  story  about 
the  company,  they,  as  any  newspaper  would  do,  natu- 

1289  rally,  would  call  the  company  and  get  their  side  of 
the  story,  and  by  writing  a  column  of  our  own  and 

paying  for  it,  we  would  not  annoy  them  by  having  the 
company’s  answer  appear  in  our  column. 

First,  it  was  suggested  that  we  talk  to  the  editor  and 
see  if  he  would  agree  to  our  having  a  column  of  our  own 
which  we  would  pay  for. 


493 


On  approaching  Mr.  Meloy,  the  editor,  he  was  at  once 
agreeable  to  the  suggestion  and  offered  to  give  us  the  same 
rate  that  churches  have. 

Now,  before  you  go  into  this  further,  whose  idea  was  it 
that  this  column  should  be  paid  for?  Was  this  suggested 
by  you  or  by  the  paper?  A-  That  was  suggested  by  the 
Good  Welfare  Committee  and  myself,  to  the  paper,  that  is,  j 
to  Mr.  Meloy.  It  was  suggested  that  we  have  a  column, 
which  we  would  pay  for,  to  print  what  we  like  in  our  own  j 
words. 

Q.  Now,  in  the  printing  of  this  column,  did  you  ever  ex¬ 
perience  the  situation  where  the  text  of  the  column  was  ! 
changed  by  the  editor?  A.  Never  at  any  time  did  Mr. 
Meloy  suggest  that  we  omit  anything  from  the  column  or! 
change  it  in  any  manner,  even  columns  that  Mr.  Donovan, 
William  Donovan — the  Regional  Director  of  Cleveland,  ob¬ 
jected  to,  and  also  Michael  Melia,  the  CIO  organizer. 

Mike  was  vice  president  of  the  Local  Union  at  the 
1290  time.  He  objected  to  a  column  and  suggested  that 
the  column  was  not  fair  to  the  National  Tube  Com¬ 
pany  management,  and  tried  to  have  the  local  union  set  up 
a  board  of  censors. 

Of  course,  I  immediately  offered  objection  and  stated 
there  would  be  no  Board  of  Censors  placed  over  anything 
that  I  wrote.  The  members  of  the  Union  backed  me  up 
unanimously  and  gave  me  authority  to  write  anything  that 
I  cared  to  write  on  that. 

However,  Mr.  Meloy  at  no  time  objected  to  anything 
that  was  said. 

For  instance,  in  one  column  that  I  wrote,  I  used  the  name 
of  Irwin  S.  Olds,  the  Chairman  of  the  Board  of  Directors 
of  the  United  States  Steel  Corporation,  who  had  been  on 
a  visit. 

The  Column  is  more  or  less  and  is  intended  to  be  sarcas¬ 
tic.  The  company  had  been  painting  the  plant  up  with 
aluminum  paint,  and  also  all  the  machinery,  and  the  column 
dealt  with  that.  We  suggested  that  Mr.  Olds  could  have 
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included  in  his  tour  of  inspection  a  visit  at  our  union,  with 
our  CIO  boys. 

We  stated  that  we  could  not  guarantee  to  redecorate  our 
hall  with  aluminum  paint,  or  even  have  the  janitor  hide  his 
mop  and  scrub  bucket  on  the  roof. 

That  was  a  column  the  company  objected  to,  and  Mr. 
Melia  wanted  to  place  a  Board  of  Censors  over  the  column 
at  the  time,  although  I  had  shown  Mr.  Meloy  the  Column : 
and  discussed  it  with  him,  before  it  was  printed  and  he* 
said  he  could  see  nothing  wrong  with  it. 

1291  Q.  Did  Mr.  Meloy  at  various  times,  or  other  per¬ 
sons  connected  with  the  paper,  assist  you  in  the 

preparation  of  this  material,  from  the  standpoint  of  gram¬ 
matical  construction  and  matters  like  that?  A.  I  asked 
Mr.  Meloy,  due  to  the  fact  that  I  had  never  had  any  ex¬ 
perience  as  a  writer,  to  read  the  column  each  time  I  sub¬ 
mitted  it  before  he  printed  it,  with  a  view  to  correcting  any, 
misspelled  words  or  incorrectly  used  English  and  he  agreed 
to  do  that. 

On  at  least  two  occasions  I  had  left  out  entire  sentences, 
which  spoiled  the  spot,  and  he  called  me,  that  is,  telephoned 
me  at  home  and  asked  me  what  I  meant  and  gave  me  a 
chance  to  correct  them. 

Q.  Now,  was  there  an  occasion  ever  where  the  paper 
was  asked  not  to  print  certain  matters?  A.  Yes.  . 

Q.  Will  you  tell  us  how  that  came  about?  A.  Well,  in 
the  beginning  we  had  a  mixture  of  people  who  wanted  to  be 
leaders,  would-be  leaders,  people  who  drank  too  much  and 
a  certain  number  of  radicals. 

They  had  a  habit  of  going  to  Mr.  Meloy  and  due  to  the 
fact  that  he  was  trying  to  be  friendly  with  the  union  and 
accepting  stories,  trying  to  print  what  the  boys  wanted, 
sometimes  he  got  statements  in  the  paper  that  were  not 
true,  or  jumbled  up. 

1292  These  boys  would  drink  too  much,  and  when  they 
were  drinking  they  wanted  to  get  their  names  in  the 


paper.  They  would  go  to  the  newspaper  and  tell  them 
some  story. 

As  a  result,  the  executive  committee  at  one  time  held  a 
meeting  and  it  was  decided  to  ask  Mr.  Meloy  not  to  accept 
stories  from  one  Thomas  Pycraft 

Tommie  had  become  mixed  up  with  alcohol  and  Com¬ 
munism  to  the  point  that  he  did  not  know  just  where  he 
was.  He  was  all  mixed  up.  He  would  get  drunk  and  call 
the  newspaper  over  the  phone  and  give  stories..  He  had  a 
habit  of  getting  on  the  teelphone  and  calling  most  everyone 
he  knew,  staying  in  the  telephone  booths  for  hours.  So, 
we  were  obliged  to  ask  Mr.  Meloy  not  to  accept  stories  from 
him. 

There  were  one  or  two  other  hoys  who  drank  too  much 
and  gave  stories  to  the  paper,  and  we  asked  him  not  to 
accept  stories  from  them.  j 

Q.  I  believe  you  stated  earlier  in  your  testimony  that  you 
had  been  in  California,  Arizona  and  now  were  in  West  Vir¬ 
ginia?  A.  Yes. 

Q.  And  had  occasion  to  observe  aditorial  policies  of 
various  newspapers?  A.  Bight. 

Q.  In  your  opinion,  regarding  labor  matters,  what  do 
you  think  of  the  editorial  policy  of  the  Lorain  Journal? 

A.  I  do  not  believe  you  will  find  any  newspaper  more 
1293  fair  toward  labor  than  them ;  not  only  towards  labor; 

but  they  have  fought  for  lower  rates  from  the  utili¬ 
ties,  such  as  the  Ohio  Fuel  Gas  and  the  Ohio  Public  Service 
Company.  j 

They  have  been  fair  in  their  editorials,  even  at  least  on 
one  occasion  to  a  radical  group,  the  socialist  leader  party. 

One  of  their  leaders  died,  Mrs.  Annie  Storck.  While 
they  stated  that  most  people  believed  she  was  working  for 
a  lost  cause,  at  least  they  gave  her  credit  for  her  sincerity. 
I  knew  Mrs.  Storck  and  I  knew  she  was  sincere,  and  I  felt 
it  was  a  very  nice  editorial,  something  you  would  not  find 
in  the  average  newspaper. 
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Another  time  one  of  our  union  members,  just  an  ordinary 
worker  in  the  open  hearth  department,  died.  I  called  Mr. 
Meloy  and  asked  him  to  print  an  editorial  His  name  was 
Patrick  Gannon.  He  did.  He  printed  a  nice  editorial. 

Later  he  thanked  me  for  telling  him  about  Patrick  Gan¬ 
non,  telling  me  that  he  had  received  more  compliments  on 
that  editorial  than  on  any  he  had  printed  in  the  last  year 
or  two,  I  believe  he  said. 

Q.  You  have  spoken  of  the  editorial  policy  of  the  paper. 
Do  you  consider  that  the  news  policy  of  the  paper  is  also 
fair  to  labor?  A.  Yes.  Of  course,  in  the  beginning  many 
members  of  our  union,  didn’t  understand  that  when  you 
called  the  paper  and  gave  a  story  to  them  about  a 
1294  company,  that  naturally  the  paper  was  going  to  call 
the  company  and  get  their  side  of  it  They  felt  that 
they  should  print  our  side  and  not  print  the  company’s  side. 

Because  they  invariably  called  the  company  and  printed 
both  sides  of  the  case,  the  Union  did  not  like  that. 

That  was,  of  course,  why  we  started  the  column. 

Mr.  Koteen:  That  was  because  of  what? 

The  Witness :  That  was  why  we  started  the  CIO  column 
in  the  paper. 

Mr.  Koteen:  Oh. 

By  Mr.  Thomson: 

Q.  Now,  Mr.  Smedley,  as  a  union  man  for  years  and  as 
a  representative  of  labor,  what  is  your  own  personal  con¬ 
sidered  opinion  of  the  Lorain  Journal  and  the  members  of 
the  staff  whom  you  have  met,  in  their  attitude  toward 
labor?  A.  I  would  say  that  it  is  my  considered  opinion 
that  the  Lorain  Journal  is  fair  and  in  the  past  leaned  over 
backwards  to  be  fair  to  organized  labor. 

Mr.  Thomson :  That  is  all  on  direct. 

The  Presiding  Officer.  Cross-examination.  Any  ques¬ 
tions,  Mr.  Porter? 

Mr.  Porter:  No. 

The  Presiding  Officer:  Mr.  Koteen? 
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Cross  Examination 

1295  By  Mr.  Koteen :  j 

i 

Q.  Mr.  Smedley,  are  you  a  member  of  any  union  at  the 
present  time?  A.  I  am  a  member  of  Local  No.  1  of  the 
United  Construction  Workers. 

Q.  That  is  a  CIO  Union?  A.  No,  that  is  affiliated  with  j 
the  United  Mine  Workers.  ! 

Q.  United  Mine  Workers?  A.  Yes. 

The  Presiding  Officer:  That  is  an  A.  F.  of  L.  affiliate, 
is  it  not 

The  Witness:  What  is  that?  j 

The  Presiding  Officer:  That  is  an  A.  F.  of  L.  affiliate, 
is  it?  | 

i 

The  Witness:  The  United  Mine  Workers  are  affiliated  j 
with  the  A.  F.  of  L.  at  the  present  time. 

i 

By  Mr.  Koteen: 

Q.  They  are  now  affiliated  with  the  American  Federation  j 
of  Labor,  is  that  right?  A.  That  is  right 

Q.  I  believe  you  said  you  left  the  CIO  in  1942?  A.  That 
is  right 

Q.  When  you  say  “left”  you  left  the  organization  or  the 

City  of  Lorain?  A.  I  severed  connections  with  them. 

1296  Q.  You  severed  connections  with  the  CIO?  A. 

That  is  right 

Q.  Judging  from  the  statements  which  you  have  just 
made,  you  seem  to  have  had  some  disagreement  with  some 
of  the  members  of  the  organization  there  in  Lorain,  is  that 
correct?  A.  Well,  at  times,  as  to  the  benefits  of  a  union, 

I  had  disagreements.  I  believe  most  all  of  the  boys  at 
times  disagreed  on  matters  of  policy. 

There  is  certainly  nothing  personal  towards  my  feeling 
toward  any  of  the  boys. 

Q.  Just  what  inspired  you  to  leave  the  CIO?  Was  it  a 
question  of  disagreement,  or  a  change  in  your  opinion  as  to 
policies?  A.  I  decided  that  John  L.  Lewis  was  the  best 
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labor  leader  and  when  they  withdrew  from  the  CIO  I  was 
offered  a  position  as  a  representative  for  the  United  Con¬ 
struction  Workers  rather,  District  50  at  that  time  of  the 
United  Mine  Workers  and  I  accepted  it. 

As  to  being  in  disagreement  with  the  members  of  Local 
1104,  I  am  in  possession  of  a  watch  which  they  presented 
me  at  the  time  I  left  They  even  called  me  back  to  the 
meeting,  after  I  left,  and  presented  me  with  a  watch  for 
my  past  services.  I  think  so  much  of  my  watch  I  have 
never  started  it.  I  want  to  keep  it  new  always. 

1297  Q.  When  yon  severed  yonr  connections  with  the 
CIO  in  1942  did  yon  at  the  same  time  leave  the  City 

of  Lorain?  A.  No;  I  stayed  in  Lorain  until  July,  1944. 

Q.  Until  July,  1944?  A.  Eight. 

Q.  Yon  have  not  been  back  since?  A.  I  was  back  Easter 
time  for — 

Q.  I  mean  for  any  lengthy  stay?  A.  No. 

Q.  Do  yon  know  what  the  editorial  policies,  that  is,  of* 
vonr  own  knowledge,  I  should  say,  the  present  editorial 
policies  of  the  Lorain  Journal  are?  A.  Yes.  I  have  re¬ 
ceived  the  paper  ever  since  leaving  Lorain. 

Q.  Yon  constantly  and  regularly  receive  the  paper?  A. 
That  is  right. 

Q.  When  yon  read  the  Lorain  Journal  in  recent  weeks 
and  noted  what  yon  had  been  quoted  as  having  said,  what 
was  your  first  act  thereafter  in  that  connection?  A.  I 
threw  the  paper  down  and  went  to  the  telephone  and  called 
Mr.  Meloy  and  told  him  I  thought  it  was  a  lousy  shame — 
I  believe  that  is  the  way  I  told  him — that  the  boys  had 
taken  that  attitude  after  he  had  been  as  fair  as  he  had 
been. 

The  Presiding  Officer:  I  am  afraid  I  can’t  hear  you. 

Mr.  Koteen :  Yes ;  I  would  like  for  you  to  speak  a  little 
louder.  The  air  conditioning  here  is  bad. 

1298  The  Presiding  Officer :  Would  the  reporter  please 
read  back  the  answer  he  gave? 


(The  answer  is  read.) 

By  Mr.  Koteen: 

Q.  Were  yon  then  requested  to  come  to  this  particular 
hearing  to  testify?  A.  I  received  a  call  Saturday. 

Q.  This  past  Saturday?  A.  Just  last  Saturday. 

Q.  I  mean,  there  was  no  conversation  held  between  you 
and  the  representatives  of  the  Lorain  Journal  from  that 
time  until  this  past  Saturday?  A.  No. 

Q.  Then  you  received  a  call  this  past  Saturday?  A. 
That  is  right. 

Q.  From  whom?  A.  From  Mr.  Meloy. 

Q.  From  Mr.  Meloy?  A.  Yes.  j 

Q.  And  what  was  the  nature  of  that  call?  A.  He  asked 
me  if  I  could  come  to  Washington — he  said  “at  your  con¬ 
venience” — And  testify  as  to  how  I  found  the  Journal  and 
their  editorial  policy  towards  labor.  j 

I  told  him  I  could  make  it  Monday  or  Tuesday.  He  told 
me  whatever  day  I  could  make  it,  to  let  him  know, 
1299  and  I  did. 

I  told  him  I  could  make  it  today. 

Q.  Have  you  discussed  with  any  of  the  representatives 
of  the  Lorain  Journal,  owners  or  operators,  the  nature  of 
the  testimony  which  you  would  give  at  the  hearing  today* 
or  when  you  would  reach  Washington?  A.  No. 

Q.  Other  than  the  attorney  for  the  Applicant,  of  course, 
you  have  talked  with  no  one  about  the  hearing  at  all?  A. 
No.  The  only  one  I  talked  to  was  the  counsel  here  this 
morning.  j 

Q.  Yes.  I  take  it  that  your  transportation  and  the  costs 
of  your  coming  to  Washington  are  being  borne  by  the  Lo¬ 
rain  Journal,  are  they  not?  A.  I  take  it  that  way,  myself. 
There  is  one  further  thing  I  would  like  to  add — 

The  Presiding  Officer.  Suppose  we  let  the  questions  be 
asked  of  you,  and  then  if  you  have  anything — 
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By  Mr.  Koteen: 

Q.  Mr.  Smedley,  you  represented  the  CIO  Steelworkers 
in  Lorain,  Ohio,  for  quite  a  number  of  years,  and  as  re¬ 
cently  as  1942, 1  believe  you  stated.  Are  you  in  a  position 
to  advise  the  Commission  as  to  what  per  cent  of  the  popu¬ 
lation  of  Lorain  is  represented  by  the  Steelworkers  and 
their  families,  approximately?  A.  Well — 

1300  Q.  I  mean,  if  you  can  only  guess,  why  I  would  not 
want  that  A.  I  can  tell  you  approximately  these 

number  of  members.  I  would  not  know  what  percentage 
of  the  population  of  Lorain — well,  I  could  tell  you  approxi¬ 
mately  the  percentage  they  have. 

All  right,  sir.  I  would  say  approximately  20  per  cent 

Q.  How  many  Steelworkers  were  there  in  1942,  when  you 
were  representing  them?  A.  7,000 — now,  pardon  me — that 
is,  7,000  that  were  members  of  the  Union,  although  we  had 
sole  bargaining  rights  and  represented  10,000. 

Q.  You  represented  10,000?  A.  That  is  right,  through  a 
Labor  Board  Election,  we  had  sole  bargaining  rights  and 
represented  10,000. 

Q.  I  have  forgotten  what  the  testimony  was  as  to  the 
population  of  Lorain.  Do  you  have  an  approximate  idea? 
A  I  understand-^ 

The  Presiding  Officer.  Mr.  Koteen,  may  I  make  a  sug¬ 
gestion  to  you? 

In  view  of  the  fact  that  this  witness  has  left  Lorain  some 
four  years  ago— 

Mr.  Koteen :  He  only  left  it  less  than  a  year  and  a  half — 

The  Presiding  Officer:  He  severed  his  official  connection 
with  the  Union  some  four  years  ago,  and  we  have; 

1301  testimony  in  the  record  from  present  officials  of  the 
Union  as  to  their  estimate  of  the  total  population. 

Mr.  Koteen:  Unless  you  have  any  particular  objection, 
Mr.  Examiner,  I  just  wanted  to  see  what  this  gentleman, 
who  has  some  different  views  with  some  members  of  the 
union,  that  is,  as  to  the  Lorain  Journal,  thinks  to  be  the 
fact 


I  would  like,  to  get  Ms  opinion  as  to  what  he  knew  to  be 
the  fact  or  thinks  to  be  the  fact  in  1942,  at  least. 

By  Mr.  Koteen: 

Q.  Would  you  know  what  the  approximate  population  j 
of  Lorain  is!  A.  In  the  neighborhood  of  50,000. 

Q.  And  you  represented  approximately  10,000  steelwork-  j 
ers  and  other  union  members  in  1942!  A.  Bight. 

The  Presiding  Officer.  Let  us  get  one  thing  straight 
Your  questions  up  to  now  have  dealt  with  the  Steelwork-  j 
ers.  In  Lorain  are  there  other  CIO  unions! 

The  Witness:  Yes.  That  was  the  thing  that  I — 

Mr.  Koteen :  He  just  asked  the  question. 

The  Presiding  Officer.  I  thought  Ms  answer  related  to 
both  Steelworkers  and  other  workers,  and  that  is  why  I 
wanted  to  get  it  straight. 

Mr.  Koteen:  You  thought  it  had,  or  had  not! 

1302  The  Presiding  Officer.  I  thought  it  had. 

Mr.  Koteen:  I  asked  Mm  whether  he  represented 
10,000  steelworkers  and  other  union  members.  j 

The  Witness :  I  would  say  at  the  time  the  7,000  just  in¬ 
cluded  steelworkers  and  the  10,000  that  we  represented 
covered  the  National  Tube  Company.  Now,  we  had  the 
Thew  Shovel  Company,  the  National  Stove  Company  and 
Bobinson  Dry  Cleaning — 

By  Mr.  Koteen: 

Q.  Well,  approximately  ten  thousand!  A.  Approxi¬ 
mately.  There  would  be  approximately  8,500  members, 
and  we  represented  approximately  11,000  people  in  1942.  ! 

The  Presiding  Officer.  Now,  when  you  give  these  figures, 
are  you  still  referring  to  the  steelworkers,  or  to  the — 

The  Witness:  No,  those  last  figures  are  for  the  entire 

city.  j 

The  Presiding  Officer.  In  the  entire  city,  all  CIO  unions 
that  would  be  affiliated  with  the  Industrial  Union  Council! 
The  Witness :  That  is  right. 


502 


By  Mr.  Koteen: 

Q.  Are  you  in  a  position  to  know  whether  the  member¬ 
ship  has  increased  or  decreased  since  you  left  Lorain?  A. 
According  to  the  Lorain  Journal,  they  have  increased.  I 
believe  they  have  9,000  members  at  the  National 

1303  Tube  Company. 

Mr.  Koteen.  That  is  alL  . 

The  Presiding  Officer.  You  have  no  further  questions? 

Mr.  Koteen :  That  is  alL 

The  Presiding  Officer :  I  have  a  few  questions  I  would 
like  to  ask  you.  You  say  that  you  first  heard  about  this 
hearing  and  the  testimony  of  the  CIO  representatives 
through  reading  the  Lorain  Journal,  is  that  correct? 

The  Witness :  That  is  correct. 

The  Presiding  Officer.  Now,  within  a  few  days  after  the 
hearing  in  Lorain  ended,  you  wrote  me  a  letter  at  the  Hotel 
Hollanden  in  Cleveland,  did  you  not? 

The  Witness :  Yes. 

The  Presiding  Officer.  How  did  you  know  that  I  was 
staying  at  the  Hotel  Hollanden? 

If  your  knowledge  of  the  hearing  was  derived  from  read¬ 
ing  the  Lorain  Journal? 

The  Witness :  When  I  called  Mr.  Meloy  on  the  phone  I 
asked  him  who  the  examiner  was  and  where  I  could  mail 
a  letter  to  him.  He  told  me  Jack  Blume,  Hotel  Hollanden. 

The  Presiding  Officer:  I  would  like  now  to  get  your 
reaction  on  one  other  incident — 

Mr.  Koteen:  Before  we  leave  that  point,  I  would  like 
to  find  out  just  where  the  witness  was  at  the  time. 

1304  By  Mr.  Koteen.: 

Q.  Was  this  in  Huntington?  A.  Yes. 

Q.  How  soon  does  the  paper  get  to  you  there  from  Lo¬ 
rain?  A.  Two  days  as  a  rule;  sometimes  three,  depending 
on  the  mailman. 

Q.  The  hearing,  I  believe,  in  which  the  labor,  leaders  tes¬ 
tified,  was  on  Friday — is  that  correct? 


By  Mr.  Koteen: 

Q.  The  News  came  out  on  Saturday.  You  would  have 
received  that  approximately  when?  A.  Monday. 

The  Presiding  Officer:  When  did  you  write  your  letter 
to  me? 

The  Witness :  The  day  after  I  received  the  paper. 

The  Presiding  Officer :  That  would  be  Tuesday. 

The  Witness:  I  believe  it  was  Wednesday  that  I  wrote! 
the  letter.  If  the  paper  came  out  on  Saturday,  I  must  have 
received  it  Monday,  although  it  is  possible  I  received  it 
Tuesday. 

May  I  refresh  my  recollection  here?  I  have  a  copy  of 
my  letter. 

The  Presiding  Officer:  What  is  the  date  on  which  that 
letter  was  written? 

1305  The  Witness:  June  25,  1946. 

Mr.  Koteen.:  Mr.  Examiner,  I  have  a  calendar 
here  before  me  now. 

In  order  to  keep  the  record  straight,  I  referred  to  the 
testimony  of  the  labor  leaders  in  Lorain,  Ohio,  as  being  oh 
Friday.  I  think  the  record  should  show  that  that  was  Fri¬ 
day,  June  2L  ! 

The  Presiding  Officer:  And  what  day  was  the  25th? 

Mr.  Koteen :  The  25th  was  Wednesday — wait  a  minute. 
That  was  a  Tuesday. 

The  Presiding  Officer :  Now,  when  we  were  in  Lorain,  we 
heard  some  testimony  about  a  strike  of  the  Newspapers 
Guild  of  the  CIO  conducted  against  the  Lorain  Journal, 
during  which  a  picket  line  was  thrown  in  front  of  the 
Lorain  Journal  and  Heywood  Brown  was  one  of  the  people 
who  picketed. 

Do  you  know  anything  about  that? 

The  Witness:  My  sympathy  at  the  time  was  with  the 
strikers,  although  I  know  very  little  about  it. 
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The  Presiding  Officer:  Was  that  at  the  time  when  yon 
were  president  of  the  Industrial  Union  Council? 

The  Witness :  .  It  seems  to  me  that  was  before  the  or¬ 
ganization  campaign  in  Lorain  started,  that  is,  the  organ¬ 
ization  campaign  of  the  steelworkers.  I  am  not  sure  just 
what  year  that  was.  It  seems  to  me  that  the  early  part  of 
1936  before  our  campaign  had  started.  I  am  not  sure 
about  that. 

1306  The  Presiding  Officer:  You  recall  the  incidence, 
though? 

The  Witness:  Yes. 

The  Presiding  Officer:  Do  you  recall  that  Heywood 
Brown  was  on  the  picket  line? 

The  Witness:  What  was  that? 

The  Presiding  Officer:  Do  you  recall  that  Heywood 
Brown  who  was  then  president  of  the  Newspaper  Guild,  as 
I  recall  the  testimony,  was  on  the  picket  line  in  front  of 
the  Lorain  Journal? 

The  Witness :  Yes,  I  think  that  was  one  of  the  reasons 
my  sympathies  were  with  the  strikers.  I  know  I  canceled 
my  newspaper  at  the  time. 

The  Presiding  Officer:  Did  that  incident  in  any  way 
affect  your  attitude  towards  the  Lorain  Journal,  as  a 
friend  of  Labor? 

The  Witness :  At  that  time  I  thought  the  Lorain  Journal 
was  unfair. 

Now,  I  did  not  know  anything  about  the  strike,  except 
that  I  was  always  in  favor  of  the  people  who  were  on  strike. 
That  was  my  sole  knowledge  of  my  strike. 

I  have  heard  various  stories.  The  fact  that  Heywood 
Brown  favored  the  strikers  also  made  me  feel  that  the 
Journal  was  unfair  at  the  time. 

It  was  later,  through  dealing  with  the  Journal  and  its 
editor,  Mr.  Meloy,  that  I  could  not  see  how  they  could  have 
been  unfair.  They  were  always  fair  with  our  organization 
after  it  had  gotten  started. 


1307  The  Presiding  Officer:  You  are  now  an  official  of 
an  A.  F.  of  L.  union,  is  that  correct! 

The  Witness :  I  am  with  the  United  Construction  Work¬ 
ers,  which  is  affiliated  directly  with  the  United  Mine  Work¬ 
ers  of  America,  which  in  turn  is  affiliated  with  the  A.  F. 
ofL. 

The  Presiding  Officer:  Now,  would  you  say  that  your 
testimony  and  your  views  expressed  today  are  in  any  way 
influenced  by  the  fact  that  you  are  affiliated  with  a  union 
which  is  a  rival  labor  organization  to  the  C.  L  O.? 

The  Witness :  It  has  no  bearing  whatsoever.  My  record 
will  show  that  I  take  sides  with  the  C.  L  0.  any  time  that 
they  are  having  difficulty  with  an  employer. 

I  am  in  favor  of  any  union.  I  am  friendly  towards  any 
bona  fide  union,  except  a  company  union. 

By  Mr.  Koteen: 

Q.  As  I  understand  it,  you  favor  the  union  when  it  has 
trouble  with  the  employer,  regardless  of  the  facts  at  issue! 
A.  I  could  not  knock  the  CIO  Steelworkers  Union,  especi¬ 
ally  Local  1104  at  Lorain,  I  could  not  be  unfriendly  towards 
them,  because  I  put  in  too  many  hours  of  hard  work,  hoping 
to  build  that  union,  and  I  would  be  only  knocking  my  own 
handiwork  when  I  would  say  anything  against  it. 

I  am  proud  when  I  read  that  they  gained  new  members. 
I  am  proud  when  anything  is  said  about  local  1104.  I  feel 
that  any  good  things  that  I  said  about  it  are  some- 

1308  how  part  of  my  own  doings. 

Q.  That  is  not  responsive  to  my  question,  but  I 
think  I  will  let  it  go — 

The  Presiding  Officer:  Are  there  any  further  questions 
of  this  witness! 

Mr.  Thomson:  I  have  one  question. 

Redirect  Examination 
By  Mr.  Thomson: 

Q.  After  you  had  read  the  article  in  the  newspaper,  and 
in  your  telephone  conversation,  that  is  the  first  telephone 
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conversation,  when  Mr.  Meloy  talked  with  you,  did  you  ex¬ 
press  a  willingness  to  make  a  statement,  or  a  desire  to 
make  a  statement  to  straighten  out  the  statement  that  had 
been  accredited  to  you  in  the  newspaper?  A.  I  did.  I  told 
Mr.  Meloy  that  if  there  was  anything  I  could  do  to  help 
straighten  out  the  matter,  he  could  feel  free  to  call  upon  ; 
me. 

Mr.  Thomson :  Off  the  record. 

(Discussion  off  the  record.) 

The  Presiding  Officer :  Do  you  have  anything  further  to 
add? 

The  'Witness:  Only  this;  I  would  like  to  make  it  clear  i 
that  I  have  nothing  personal  against  any  members  of  the 
CIO,  with  the  exception  of  the  one  man,  Mr.  Melia. 
1309  I  intervened  for  Mr.  Melia  at  one  time  with  the 
Immigration  Department  in  Cleveland.  He  had 
come  into  the  country  illegally — : 

The  Presiding  Officer :  Just  a  moment.  I  wonder  if  all 
this  is  necessary,  in  view  of  the  fact  that  Mr.  Melia  is  not 
here  to  defend  himself,  or  has  no  one  representing  him 
here.  I  think  perhaps  it  would  be  best  not  to  go  into  that. 

The  Witness:  This  is  a  matter  of  record  with  the  Im¬ 
migration  Department. 

The  Presiding  Officer:  That  may  very  well  be.  How¬ 
ever,  I  feel  in  fairness  to  Mr.  Melia,  that  he  should  be  at 
least  apprised  of  the  situation  and  given  an  opportunity  to 
present  his  side  of  the  case. 

Will  the  reporter  strike  from  the  record  the  reference 
to  Mr.  Melia  and  the  discussion  which  followed? 

Let  us  go  off  the  record. 

(Discussion  off  the  record.) 

The  Witness :  The  only  thing  I  wanted  to  say — you  can 
put  it  on  the  record  or  off,  it  does  not  make  any  difference 
to  me — I  have  nothing  against  him,  except  after  getting 
the  legal  entries  straightened  up,  he  refused  to  go  ahead 
and  obtain  his  citizenship  papers. 


It  kind  of  made  me  look  bad  and  the  man  in  the  Immigra¬ 
tion  Department,  Mr.  James  Hetherman  was  very  mad. 

I  have  no  respect  for  anybody  who  does  not  want  to  be¬ 
come  a  citizen  of  the  United  States  while  making  his 

1310  living  here. 

By  Mr.  Koteen: 

Q.  Do  yon  know  whether  he  is  a  citizen  at  present?  A. 
On  leaving  Lorain,  in  1944,  he  was  not  a  citizen. 

Q.  Yon  know  that  of  yonr  own  knowledge?  A.  I  do  not 
know  whether  he  has  become  a  citizen  since  or  not. 

Q.  Do  yon  know  whether  he  had  applied  for  citizenship 
at  the  time  yon  left  Lorain?  A.  No.  He  was  told  to  bnt 
refused.  He  was  pnt  ahead  of  2,500  people  in  Lorain 
County,  and  refused  then  to  fill  his  papers  out  and  go  ahead 
and  apply.  It  made  the  Immigration  Department,  at  least 
the  one  man  who  was  handling  it,  pretty  mad,  and  it  made 
me  look  bad.  i 

I  have  nothing  personal  against  Mike. 

As  far  as  Tommy  Pycraft  was  concerned,  what  I  said 
about  his  being  mixed  up  with  Communism  and  alcohol,  Ij 
tried  to  get  the  Alcoholic  Anonymous  to  take  him  and 
straighten  him  out  and  interceded  with  them  to  try  to  get 
them  to  get  him  straightened  out. 

Tommy  at  one  time  had  a  good  start  toward  being  a 
darned  good  American  citizen,  being  a  likable  fellow  and 
well  educated. 

The  Presiding  Officer :  I  do  not  know  what  the  relevancy 
of  that  testimony  is. 

The  Witness:  I  have  nothing  against  Tommy- 

1311  The  Presiding  Officer:  Except  if  you  have  any¬ 
thing  that  will  bear  specifically  upon  this  applica¬ 
tion  which  we  are  hearing. 

The  Witness :  The  only  thing  I  was  bringing  out  about 
Tommy  was  that  he  drank  and  we  were  forced  to  asked  the 
Editor  not  to  accept  stories  from  him. 

The  Presiding  Officer:  Anything  further? 

Mr.  Thomson:  Nothing. 
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Appeal  from  Order  of  the  Federal  Communications 

Commission. 

“  i 

i 

BRIEF  FOR  APPELLANT. 


JURISDICTIONAL  STATEMENT. 

This  Appeal  is  taken  from  a  Decision  (July  14,  1948, 
App.  151)  of  the  Federal  Communications  Commission  (1) 
denying  the  application  of  this  appellant  and  (2)  retaining 
in  a  hearing  status  and  placing  in  the  pending  file  the  mu¬ 
tually  exclusive  application  of  Laurence  W.  Harry,  trading  j 
as  Fostoria  Broadcasting  Company  and  the  Commission’s  \ 
Memorandum  Opinion  and  Order  adopted  October  20, 1948 
(App.  437)  denying  appellant’s  properly  and  timely  filed 
Petition  For  Reconsideration  For  Rehearing  And  Other 
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Appropriate  Relief  (App.  361)  in  opposition  to  the  Com¬ 
mission’s  Decision  of  July  14, 1948.  Notice  of  Appeal  (App. 
198)  was  filed  with  this  Honorable  Court  on  November  10, 
1948  pursuant  to  the  statutory  provisions  of  Section  402 
(b)  of  the  Communications  Act  of  1934,  as  amended.  (48 
Stat  1064;  47  TJ.  S.  C.) 

STATEMENT  OF  CASE. 

Appellant  herein,  the  Mansfield  Journal  Company,  filed 
its  application  with  the  Federal  Communications  Commis¬ 
sion  on  October  31,  1945  requesting  a  construction  permit 
for  a  new  standard  AM  Broadcasting  Station  to  be  erected 
at  Mansfield,  Ohio  (FCC  Docket  No.  7417 ;  R.  95-196)  to  be 
operated  on  the  1510  kilocycle  frequency  with  a  power  of 
250  watts,  daytime  hours  of  operation.  The  Commission  con¬ 
solidated  this  appellant’s  application  for  hearing  with  the 
applications  of  The  Lorain  Journal  Company  of  Lorain, 
Ohio  (FCC  Docket  No.  7418;  R.  1-93)  and  Laurence  W. 
Harry,  trading  as  Fostoria  Broadcasting  Company  of  Fos¬ 
toria,  Ohio,  (FCC  Docket  No.  7356 ;  R.  238-311).  The  Lorain 
Journal  Company  application  was  filed  with  the  Commission 
on  October  31,  1945  requesting  a  construction  permit  to 
build  a  new  standard  AM  Broadcasting  Station  operating 
on  the  1140  kilocycle  frequency  with  a  power  of  250  watts, 
daytime  hours  of  operation  at  Lorain,  Ohio  (FCC  Docket 
No.  7418).  Laurence  W.  Harry,  trading  as  the  Fostoria 
Broadcasting  Company,  on  January  17,  1946  filed  with  the 
Commission  an  application  requesting  a  construction  per¬ 
mit  for  a  new  standard  AM  Broadcasting  Station  to  be 
operated  on  the  1150  kilocycle  frequency  with  a  power  of  1 
kilowatt  daytime  hours  of  operation,  at  Fostoria,  Ohio,  and 
on  May  31,  1946  this  application  was  amended  to  specify 
the  frequency  of  1510  kilocycles,  250  watts  power,  daytime 
hours  of  operation.  By  this  amendment  the  application  of 
Laurence  W.  Harry  became  directly  conflicting  with  the  pre¬ 
viously  filed  application  of  the  Mansfield  Journal  Company, 
appellant  herein,  because  of  the  mutually  prohibitive  elec¬ 
trical  interference  which  would  result  by  the  simultaneous 
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operation  of  the  two  stations  on  the  same  frequency,  located  ! 
in  cities  approximately  52  air  line  miles  apart  The  consoli¬ 
dated  hearing  involving  these  AM  applications  was  held  be-  ; 
fore  an  Examiner  of  the  Commission  in  June  of  1946. 

The  Mansfield  Journal  Company,  appellant  herein,  and 
The  Lorain  Journal  Company  are  under  common  owner¬ 
ship  but  they  are  distinct  and  separate  corporate  entities  ! 
publishing  different  newspapers  in  the  cities  of  Mansfield 
and  Lorain,  Ohio.  There  is  no  connection,  one  with  the  i 
other,  in  their  day  to  day  operations.  The  two  papers  have  | 
separate  editors,  separate  editorial  staffs,  separate  operat¬ 
ing  staffs,  separate  physical  assets,  are  published  in  dif-  j 
ferent  cities  over  fifty  airline  miles  apart,  and  circulate  in 
distinctly  separate  areas. 

On  January  10,  1948  the  Commission  issued  a  proposed  j 
decision  in  the  matter  of  these  AM  applications  which  also 
contained  findings  of  fact  and  conclusions  with  respect  to! 
this  appellant’s  application  for  a  new  high  frequency  FM 
Broadcasting  Station  at  Mansfield,  Ohio  (FCC  Docket  No. 
7591,  9817  R.  198).  None  of  these  AM  applicants  was  a 
party  to  the  proceeding  involving  this  appellant7 s  FM  ap¬ 
plication.  This  appellant’s  FM  application  was  heard  in  a 
separate  and  distinctly  different  consolidated  proceeding 
with  the  FM  applications  of  Richland,  Inc.  (FCC  Docket 
No.  7590)  and  Unity  Corporation,  Inc.  (FCC  Docket  No. 
7589).  Each  FM  applicant  requesting  a  construction  permit 
for  a  new  Class  B  FM  station  at  Mansfield,  Ohio.  None  of 
these  FM  applicants  were  in  any  way  parties  to  the  pro¬ 
ceeding  involving  any  of  the  above  AM  applications .  The 
Mansfield  Journal  Company  as  an  FM  applicant  has 
appealed  the  denial  of  its  FM  application  by  the  Commis¬ 
sion  in  the  Decision  of  July  14, 1948  and  the  Commission’s 
Action  of  January  10,  1948  in  a  separate  appeal  entitled 
“Mansfield  Journal  Company  (FM),  Appellant  v.  Federal 
Communications  Commission,  Appellee,  No.  10049  in  this 
Honorable  Court. 

The  January  10, 1948  Proposed  Decision  of  the  Commis¬ 
sion  proposing  to  deny  this  appellant’s  AM  application  was 
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erroneous  because  it  illegally  attempted  to  disqualify  this 
appellant  upon  grounds  over  which  the  Commission  has  no 
jurisdiction.  On  February  3, 1948  this  appellant  filed  with 
the  Commission,  Exceptions  to  the  Proposed  Decision  of 
January  10, 1948  (App.  83).  These  Exceptions  recited  with 
particularity  the  errors  committed  by  the  Commission  in 
the  issuance  of  this  Proposed  Decision.  The  Commission’s 
attempt  to  illegally  disqualify  this  appellant  in  this  Pro¬ 
posed  Decision  entails  illegal  acts,  among  others,  such  as : 
(1)  erroneously  injecting  into  this  proceeding  such  matters 
as  the  question  of  newspaper  ownership  of  radio  stations. 
Insertion  of  this  question  at  this  juncture  of  the  proceeding 
raised  new  issues  upon  which  this  appellant  had  no  proper 
notice  or  opportunity  to  be  heard  thereon  thereby  appellant 
is  deprived  of  its  right  to  a  full  and  fair  hearing;  (2)  illeg¬ 
ally  attempting  to  extend  its  authority  into  such  fields  as, 
“control  over  the  media  of  mass  communication,”  “the 
avenues  of  communicating  facts  and  opinion,”  “exclusive 
advertising  contracts,”  the  determination  of  what  consti¬ 
tutes  “legitimate  news”  as  printed  by  a  newspaper  and 
the  conduct  and  operation  of  the  newspaper  business; 
(3)  unlawfully  attempting  to  penalize  this  appellant  for 
exercising  and  for  proposing  to  continue  to  exercise  its 
right  of  freedom  of  speech  and  freedom  of  the  press,  thus, 
abridging  the  appellant’s  rights  under  the  First  Amend¬ 
ment  of  the  Constitution  of  the  United  States;  (4)  by  il¬ 
legally  imputing  motives  and  acts  to  this  appellant, 
such  as,  this  appellant  did  “suppress  competition  in  the 
dissemination  of  news  and  information”  and  appellant  did 
“achieve  an  advertising  monopoly,”  that  appellant  did  “de¬ 
sire  to  stifle  fair  competition”  and  “established  monopo¬ 
lies”  and  “harassed”  and  “coerced”  merchants.  Such 
findings  and  conclusions  thereon  are  a  gross  usurpation  of 
authority  which  is  vested  in  other  tribunals  by  the  Sherman 
Anti-Trust  Act  and  the  Clayton  Act.  The  Federal  Com¬ 
munications  Act  of  1934 ,  as  amended ,  does  not  give  the  Fed¬ 
eral  Communications  Commission  jurisdiction  over  such 
matters. 
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The  Commission  erroneously  ignored  the  Exceptions  to 
the  Proposed  Decision  of  January  10, 1948  filed  by  this  ap¬ 
pellant  and  on  May  4,  1948  held  Oral  Argument  without 
correcting  the  errors  in  the  Proposed  Decision.  The  errors 
which  were  set  forth  in  the  Exceptions  to  the  Proposed  De¬ 
cision  were  again  recited  to  the  Commission  at  this  Oral  i 
Argument.  Again  the  Commission  erroneously  ignored  j 
these  errors  and  issued  its  illegal  Final  Decision  of  July 
14,  1948  (App.  151)  purporting  to  deny  this  appellant’s 
application. 

The  Commission’s  Final  Decision  of  July  14,  1948  com¬ 
mits  additional  errors  in  law  by  the  change  of  its  decision  I 
with  respect  to  the  AM  application  of  Lawrence  W.  Harry, 
trading  as  the  Fostoria  Broadcasting  Company.  In  the 
Proposed  Decision  of  January  10,  1948  the  Commission 
found  and  held  that  it  was  unable  to  conclude  that  the  pub¬ 
lic  interest  would  be  served  by  the  granting  of  the  applica¬ 
tion  of  Laurence  W.  Harry  and  that  his  application  should 
be  denied.  In  the  Final  Decision  of  July  14, 1948  the  Com¬ 
mission  upon  identically  the  same  evidence  and  without 
prior  notice  to  this  appellant  found  the  Mr.  Harry,  “is  in  j 
every  way  qualified  to  receive  the  grant  of  his  application,” 
therefore,  his  application  is  not  denied  but  “retained  on  the 
hearing  docket  and  placed  in  the  pending  file.”  The  Com¬ 
mission,  in  its  Final  Decision  stated  the  Harry  application 
was  placed  in  the  pending  file  because  the  frequency,  1510  j 
kilocycles,  is  one  of  those  frequencies  presently  involved  in 
a  proceeding  before  the  Commission  concerning  daytime 
skyway  interference ;  nevertheless,  this  treatment  is  an  ab¬ 
solute  reversal  of  the  action  taken  on  the  Harry  applies 
tion  on  January  10,  1948  in  the  Proposed  Decision  which' 
deprives  this  appellant  of  its  right  to  file  exceptions  to  the 
findings  and  conclusions  with  respect  to  the  Harry  applica¬ 
tion  and  to  have  Oral  Argument  thereon. 

In  this  case,  which  involves  this  appellant  and  Laurence! 
W.  Harry  as  adversary  parties,  because  of  the  critical 
question  of  mutual  exclusivity  arising  from  their  respec¬ 
tive  applications  seeking  a  single  facility,  this  appellant 
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has  been  illegally  deprived  of  its  right  to  a  final  determina¬ 
tion  by  the  Commission  of  the  proceeding  to  which  it  is  a 
party.  The  Commission’s  Proposed  Decision  (January  10, 
1948)  looked  to  a  final  determination  bnt  its  Final  Decision 
(July  14, 1948)  illegally  revised  the  findings  and  conclusions 
of  the  Proposed  Decision.  The  present  status  of  this  con¬ 
solidated  proceeding  before  the  Commission  is  that  appel¬ 
lant’s  application  has  been  erroneously  denied  and  the 
Harry  application  is  neither  granted  nor  denied  but  “placed 
in  the  pending  file.”  Such  a  Janus  like  procedure  which 
completely  side-steps  the  issues  on  which  this  hearing  was 
held  as  well  as  the  critical  question  of  mutual  exclusivity 
and  leaves  the  entire  matter  undecided  is  illegal  per  se  and 
deprives  this  appellant  of  the  procedural  rights  to  which  it 
is  entitled. 

A  Petition  For  Reconsideration,  For  Rehearing  and 
Other  Appropriate  Relief  was  filed  with  the  Commission  on 
August  4,  1948  (App.  361)  in  opposition  to  the  Commis¬ 
sion’s  Final  Decision  of  July  14,  1948.  This  Petition  For 
Rehearing  repeated,  among  others,  the  errors  recited  in  the 
Exceptions  to  the  Proposed  Decision  and  pointed  out  to  the 
Commission  the  erroneous  and  unlawful  aspects  of  this  De¬ 
cision,  requesting  Oral  Argument  on  this  petition.  Never¬ 
theless,  the  Commission  erroneously  elected  to  ignore  and 
failed  to  correct  the  errors  recited  in  this  Petition  and  on 
October  20,  1948  by  its  Memorandum  Opinion  and  Order 
(App.  437)  erroneously  denied  this  Petition  without  per¬ 
mitting  this  appellant  argument  thereon. 

This  appellant’s  interests  are  adversely  affected  and  it 
is  aggrieved  by  the  illegal  actions  of  the  Commission  as 
hereinafter  more  fully  set  forth  and  having  exhausted  all 
administrative  remedies,  its  Notice  of  Appeal  was  filed  with 
this  Honorable  Court  on  November  10, 1948.  (App.  198) 

STATUTES  AND  REGULATIONS  INVOLVED. 

The  statute  involved  in  this  Appeal  is  the  Communica¬ 
tions  Act  of  1934,  as  amended  (48  Stat  1064;  47  U.S.C.) 
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and  the  pertinent  excerpts  concerned  are  set  forth  in  the 

Supplement  to  this  Brief,  Pages  51  to  53.  Also  involved 

in  this  Appeal  are  the  Rules  and  Regulations  of  the  Federal 

Communications  Commission,  pertinent  excerpts  of  which 

are  found  on  pages  53  through  56  of  the  Supplement  hereto. 

STATEMENT  OF  POINTS. 

1.  The  Commission’s  Final  Decision  of  July  14,  1948  is  il¬ 
legal  because  it  deprives  this  appellant  of  its  right  to  due 
process  of  law  and  equal  protection  thereof. 

2.  The  Decision  of  July  14,  1948  is  illegal  because  it  is  an 
arbitrary  abuse  of  the  licensing  authority  conferred  upon 
the  Commission  by  the  Communications  Act  of  1934,  as  ; 
amended. 

! 

3.  The  Commission’s  Decision  abridges  this  appellant’s  con-  1 
stitutional  guarantee  of  freedom  of  speech  and  freedom 
of  the  press  by  attempting  to  penalize  this  appellant  for 
having  exercised  and  for  proposing  to  continue  to  exer¬ 
cise  these  rights  in  accordance  with  the  first  amendment  j 
to  the  Constitution  of  the  United  States. 

4.  The  Commission  has  illegally  imputed  to  this  appellant  i 
the  guilt  of  unlawful  and  criminal  acts. 

5.  The  Commission’s  findings  and  conclusions  are  discrimi¬ 
natory,  arbitrary  and  capricious  in  that  they  (1)  are  con¬ 
trary  to  substantial  evidence,  and  (2)  ignore  substantial  j 
evidence  contained  in  the  record  of  this  case. 

6.  The  Commission  erred  in  its  Decision  of  July  14, 1948  by 
finding  and  concluding,  in  a  manner  directly  contrary  to 
the  findings  and  conclusions  contained  in  its  Proposed 
Decision  of  January  10, 1948,  thereby  depriving  this  ap¬ 
pellant  of  its  right  (1)  to  proper  and  timely  notice 
thereof  (2)  to  file  exceptions  thereto  and  (3)  to  have  oral 
argument  thereon. 
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7.  The  Commission’s  Decision  is  erroneous  because  it  de¬ 
prives  this  appellant  of  its  right  to  a  final  action  with 
respect  to  this  consolidated  adversary  proceeding. 

8.  As  a  result  of  the  Commission’s  erroneous  decision  of 
•  July  14, 1948,  this  appellant  is  aggrieved  and  its  interests 

have  been  adversely  affected. 

SUMMARY  OF  ARGUMENT. 

The  Commission’s  Decision  of  July  14, 1948  is  erroneous 
because  it  contains  findings  of  fact  and  conclusions  upon 
matters  on  which  this  appellant  has  had  no  opportunity  to 
be  heard  and  also  matters  over  which  the  Commission  has 
absolutely  no  jurisdiction,  such  as,  (1)  the  question  of  news¬ 
paper  ownership  of  radio  stations,  (2)  control  over  the  me¬ 
dia  of  mass  communication,  (3)  “the  avenues  of  communi¬ 
cating  fact  and  opinion”,  (4)  “exclusive  advertising  con¬ 
tracts”,  and  (5)  the  conduct  and  operation  of  the  news¬ 
paper  business.  The  Commission’s  findings  on  those  mat¬ 
ters  over  which  it  has  no  jurisdiction  are  an  arbitrary  and 
illegal  abuse  of  the  licensing  authority  conferred  upon  it  by 
the  Communications  Act  of  1934. 

This  Decision  of  the  Commission  is  typically  illustrative 
of  the  Commission’s  discriminatory  policy  toward  news¬ 
paper  publishers  who  apply  for  radio  licenses.  In  this  par¬ 
ticular  case  the  Commission’s  arbitrary  policy  in  this  re¬ 
spect  violates  three  of  the  fundamental  rights  guaranteed 
by  the  Constitution  of  the  United  States,  they  are,  (1)  the 
right  of  freedom  of  speech,  (2)  the  right  of  freedom  of  the 
press  and  (3)  right  to  a  trial  by  an  impartial  jury  before 
being  stamped  with  the  guilt  of  a  criminal  act. 

The  Commission  in  this  Decision  goes  so  far  as  to  assume 
jurisdiction  over  what  it  considers  to  be  “legitimate  news” 
for  the  people  of  Mansfield,  Ohio.  Further  the  Commission 
penalizes  this  appellant  for  not  publishing  what  the  Com¬ 
mission  considers  it  should  have  published  in  its  newspaper. 

The  Commission  has  failed  in  its  duty  to  decide  this  case 
in  accordance  with  the  evidence  as  contained  in  the  record 
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and  illegally  concluded  that  this  appellant  is  guilty  of  sup¬ 
pressing  competition  and  establishing  monopolies  in  the  I 
field  of  local  advertising.  The  determination  of  monopolist 
tic  practices  and  unfair  methods  of  competition,  by  law,  is 
invested  in  the  judiciary  and  other  administrative  agencies, 
so  when  this  Commission  considers  such  subjects  it  is  guilty 
of  a  gross  usurpation  of  authority  specifically  reserved  forj 
other  tribunals.  Therefore,  the  findings  and  conclusions  of 
the  Commission  in  this  Decision  upon  such  matters  are  out¬ 
side  the  scope  of  its  jurisdiction  and  are  void  and  without 
effect.  Furthermore,  the  conclusions  in  this  respect  are  not 
in  accordance  with  the  evidence,  and  hence,  are  arbitrary 
and  capricious.  ! 

In  fact,  it  would  appear  that  the  Commission’s  findings 
and  conclusions  have  been  made  to  conform  with  certain 
preconceived  objectives,  particularly  by  reason  of  the  ille¬ 
gal  and  unconstitutional  attempt  of  the  Commission  to  dis¬ 
qualify  this  appellant  as  a  radio  licensee  in  the  absence  of 
any  legal  requirements  that  it  be  disqualified.  To  the  con¬ 
trary  this  appellant  has  met  the  tests  required  by  law  and 
the  Rules  and  Regulations  of  the  Federal  Communications 
Commission  with  regard  to  legal,  financial,  technical,  and 
other  qualifications.  Also,  as  the  record  will  show,  this  Ap¬ 
pellant  has  demonstrated  its  outstanding  fitness  and  abil¬ 
ity  to  render  a  radio  service  to  the  Mansfield  community, 
and  that  the  grant  of  its  application  would  serve  the  public 
interest,  convenience,  and  necessity. 

A  flagrant  procedural  error  on  the  part  of  the  Commis¬ 
sion  which  deprives  this  appellant  of  its  right  to  a  full  and 
fair  hearing  can  be  seen  from  the  manner  in  which  the  Com¬ 
mission  treats  the  application  of  Laurence  W.  Harry,  trad¬ 
ing  as  Fostoria  Broadcasting  Company.  The  Harry  appli¬ 
cation  is  in  direct  conflict  with  this  appellant’s  application 
because  only  one  of  the  two  may  be  granted.  In  the  Com¬ 
mission’s  Proposed  Decision  (January  10,  1948)  it  con¬ 
cludes  as  follows : 

.  .  we  believe  that  the  application  of  Laurence  W. 

Harry  tr/as  Fostoria  Broadcasting  Company  should 
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be  denied.”  (Proposed  Decision,  Page  17,  Paragraph 
5;  App.  72) 

In  its  Final  Decision  ( July  14, 1948)  the  Commission’s  con¬ 
clusions  with  respect  to  the  Harry  application  are,  in  part, 
as  follows : 

“.  .  .  we  conclude  that  he  is  legally,  technically,  finan¬ 
cially,  and  otherwise  qualified  to  be  a  licensee  of  the 
facilities  he  requests.”  (Decision,  Page  17,  Paragraph 
5;  App.  175) 

Thus,  this  appellant  has  been  denied  its  right  to  oral  ar¬ 
gument  upon  the  final  findings  and  conclusions  of  the  Com¬ 
mission  with  respect  to  the  mutually  exclusive  adversary 
application  of  Laurence  W.  Harry  as  contained  in  the 
Final  Decision  of  July  14, 1948.  Furthermore,  the  findings 
of  fact  and  the  conclusions  upon  the  Harry  application  in 
the  Final  Decision  are  contrary  to  the  substantial  evidence 
in  the  record  of  this  case. 

This  appellant  respectfully  submits  that  for  the  forego¬ 
ing  reasons,  and  others  recited  herein,  the  Commission’s 
Decision  of  July  14,  1948  denying  the  application  of  this 
appellant  represent  an  arbitrary  and  capricious  misappli¬ 
cation  of  statutory  authority  under  which  the  Commission 
operates  and,  therefore,  it  should  be  set  aside. 

ARGUMENT. 

Point  No.  1. 

The  Commission’s  Final  Decision  of  July  14, 1948,  is  Illegal 
Because  it  Deprives  this  Appellant  of  its  Right  to  Due 
Process  of  Law  and  Equal  Protection  Thereof. 

The  Commission’s  Decision  of  July  14,  1948  purporting 
to  deny  this  appellant’s  application,  is  predicated  upon  find¬ 
ings  and  conclusions  concerning  matters  of  which  this  ap¬ 
pellant  was  not  afforded  proper  notice  of  and  opportunity 
to  be  heard  thereon. 

Conclusion  No.  2  of  the  Commission’s  Decision  is  as  fol¬ 
lows: 
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“2.  Two  of  the  applicants  herein,  Mansfield  Journal  ! 
Company  and  the  Lorain  Journal  Company,  are  under  ; 
common  control  and  publish  the  only  daily  newspapers 
in  Mansfield  and  Lorain,  Ohio,  respectively.  The  sub¬ 
ject  of  newspaper  ownership  of  radio  stations  was 
thoroughly  examined  by  the  Commission  during  the  pe¬ 
riod  from  1941  to  1944.  The  Commission  concluded,; 
as  a  result  of  this  study,  that  diversification  of  control 
of  the  media  of  mass  communication  and  the  avoidance 
of  monopoly  of  the  avenues  of  communicating  fact  and 
opinion,  were  desirable.  The  Commission  did  not  adopt 
a  general  rule  with  respect  to  newspaper  ownership  of! 
radio  stations  but  stated  that  in  processing  individual 
applications  for  licenses  it  would  inquire  into  such 
*  public  interest’  questions  to  the  end  of  preventing  con¬ 
centration  of  control  of  the  media  of  mass  communica¬ 
tion.  Accordingly,  in  the  instant  case,  the  qualifications 
of  these  newspaper  applicants  must  be  examined  in 
light  of  these  criteria.”  (Decision,  Conclusion  No.  2, 
Page  15,  App.  171-172). 

The  above  Conclusion  raises  the  issues  of  newspaper 
ownership  of  radio  stations.  The  issues  of  this  hearing 
contained  no  such  issue  nor  was  any  testimony  taken  on  this 
question.  This  appellant  has  been  afforded  no  opportunity 
to  be  heard  upon  the  question  of  newspaper  ownership  of 
radio  stations  and  there  is  no  evidential  support  in  this 
record  for  such  a  conclusion.  Also,  this  appellant  has  been 
afforded  no  notice  that  its  qualifications  would  be  examined 
in  the  light  of  a  Commission  study  conducted  some  four  to 
seven  years  ago. 

Again,  in  Conclusion  No.  2  of  the  Commission’s  Decision 
of  July  14, 1948,  the  Commission  concludes  as  follows : 

“The  Commission  concluded,  as  a  result  of  this  study, 
that  diversification  of  control  of  the  media  of  mass 
communication  and  the  avoidance  of  monopoly  of  the 
avenues  of  communicating  fact  and  opinion,  were  de¬ 
sirable”.  (App.  171-172). 

Nowhere  in  the  issues  contained  in  the  Commission’s 
Orders  of  Designation  (App.  228-231)  is  there  any  indica- 
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tion  that  the  Commission  was  going  to  examine  the  quali¬ 
fications  of  this  appellant  under  the  theory  that  it  had  jur¬ 
isdiction  over  “the  media  of  mass  communication”  and 
“the  avenues  of  communicating  fact  and  opinion”.  This 
appellant  states  categorically  that  the  Commission  has  no 
jurisdiction  over  such  matters  and  that  the  broadest  inter¬ 
pretation  of  the  Communications  Act  can  in  no  way  be  con¬ 
strued  that  the  Commission  is  so  authorized. 

The  findings  and  conclusions  of  the  Commission’s  Deci¬ 
sion  contain  matters  which  apply  exclusively  to  the  conduct 
and  the  operation  of  the  newspaper  business.  These  find¬ 
ings  and  conclusions  deal  with  such  matters  as  (1)  what 
should  or  should  not  be  printed  in  the  paper  (App.  161), 

(2)  the  competitive  situation  existing  between  newspapers 
in  Mansfield,  Ohio,  as  far  back  as  1930  and  1932  (App.  161), 

(3)  the  advertising  rates  of  the  Mansfield  Journal  (App. 
163),  and  (4)  to  whom  the  Mansfield  Journal  should  sell 
advertising.  It  is  this  appellant’s  contention  that  the  Com¬ 
mission  has  no  jurisdiction  over  the  conduct  and  operation 
of  a  newspaper  and  here  again  this  appellant  was  given  no 
notice  that  such  matters  were  to  be  considered  by  the  Com¬ 
mission. 

This  appellant  was  afforded  no  notice  and  no  opportunity 
to  be  heard  with  respect  to  the  findings  and  conclusions  of 
the  Commission  concerning  alleged  acts  of  monopoly  and 
unfair  methods  of  competition.  (App.  172, 173,  174). 

The  Commission’s  Orders  of  Designation  of  Hearing 
(App.  228-231)  contain  no  issues  concerning  any  of  the 
above  matters  upon  which  the  Commission  found  and  con¬ 
cluded.  Such  a  lack  of  notice  before  decision  is  reversible 
error.  Parties,  such  as  the  appellant  herein,  when  brought 
into  proceedings  before  administrative  agencies  such  as  the 
Federal  Communications  Commission,  are  entitled,  as  a 
matter  of  right  and  that  Commission  is  required,  as  a  pro¬ 
cedural  duty,  to  advise  the  parties  in  hearing  before  it,  what 
it  proposes  with  respect  to  those  parties  and  on  what  mat¬ 
ters  the  hearing  will  be  held  before  that  Commission  issues 
its  final  order.  The  right  to  a  full  hearing,  which  is  essen- 
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tial  to  the  legal  validity  of  an  administrative  order,  em¬ 
braces  not  only  the  right  to  present  evidence  bnt  a  reason¬ 
able  opportunity  to  know  the  claims  of  the  opposing  party 
and  to  meet  them.  No  such  opportunity  has  been  afforded 
this  appellant .  Therefore,  this  appellant  has  been  denied 
its  right  to  due  process  of  law  and  equal  protection  thereof 
(Morgan  et  al .  v.  U.  8.,  304  U.  S.  1;  Carter  v.  Kubler,  320 
U.  S.  243). 

Point  No.  2. 

The  Decision  of  July  14,  1948,  is  Illegal  Because  it  is  an 
Arbitrary  Abuse  of  the  Licensing  Authority  Conferred 
Upon  the  Commission  by  the  Communications  Act  of 
1934,  as  Amended.  , 

The  Communications  Act  of  1934,  as  amended,  and  the 
Decisions  of  the  Courts  interpreting  same,  clearly  define 
the  jurisdiction  of  the  Commission.  Nowhere  in  the  Com¬ 
munications  Act,  or  in  the  Courts  Decisions  can  it  be  found 
that  the  Commission  may  arbitrarily  extend  its  licensing 
power  into  fields  of  endeavor  not  contemplated  by  the  Act. 

In  the  instant  case  the  Commission  has  attempted  to  ex¬ 
tend  its  “public  interest”  licensing  authority  as  it  applies 
to  radio  facilities  into  such  broad  fields  as  “control  over 
the  media  of  mass  communication”  and  “the  avenues  of 
communicating  fact  and  opinion”.  The  Commission  also 
attempts  to  broaden  its  “public  interest”  licensing  author¬ 
ity  and  apply  it  to  the  conduct  and  operation  of  the  news¬ 
paper  business  including  such  particulars  as  “exclusive 
advertising  contracts”.  A  further  attempted  expansion  of 
the  licensing  authority  of  the  Commission  is  seen  from  the 
fact  that  the  Commission,  by  finding  and  concluding,  it  im¬ 
putes  to  this  appellant  the  guilt  of  having  suppressed  com¬ 
petition  and  established  monopolies  in  the  field  of  news¬ 
paper  advertising  (Conclusions  2,  3  and  4;  App.  171-174). 

The  Courts  have  long  recognized  that  the  chief  purpose 
of  Congress  in  enacting  the  Radio  Act  of  1927,  the  fore- 
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runner  of  the  radio  sections  of  the  Communications  Act  of 
1934,  was  to  eliminate  destructive  interference  between  ra¬ 
dio  stations  which  had  evolved  under  the  obsolete  provisions 
of  the  Radio  Act  of  1912.  The  Supreme  Court  stated  in 
Federal  Communications  Commission  v.  Saunders  Broth¬ 
ers  Radio  Station: 

“The  genesis  of  the  Communications  Act  and  the  neces¬ 
sity  for  the  adoption  of  some  such  regulatory  measure 
is  a  matter  of  history.  The  number  of  available  radio 
frequencies  is  limited.  .  .  Unless  Congress  had  exer¬ 
cised  its  power  over  interstate  commerce  to  bring  about 
allocation  of  available  frequencies  and  to  regulate  the 
employment  of  transmission  equipment  the  result 
would  have  been  an  impairment  of  the  effective  use  of 
these  facilities  by  anyone.  The  fundamental  purpose 
of  Congress  in  respect  of  broadcasting  was  the  alloca¬ 
tion  and  regulation  of  the  use  of  radio  frequencies  by 
prohibiting  such  use  except  under  license (309  U.  S. 
470, 106  F.  2nd  321).  (emphasis  supplied). 

In  the  Pottsvdle  Case  the  Supreme  Court  delineated  the 
Commission’s  licensing  authority  in  the  following  manner: 

“In  granting  or  withholding  permits  for  the  construc¬ 
tion  of  stations,  and  in  granting,  denying  modifying  or 
revoking  licenses  for  the  operation  of  stations,  ‘public 
convenience,  interest,  or  necessity’  was  the  touchstone 
for  the  exercise  of  the  Commission’s  authority.  While 
this  criterion  is  as  concrete  as  the  complicated  factors 
for  judgment  in  such  a  field  of  delegated  authority  per¬ 
mit,  it  serves  as  a  supple  instrument  for  the  exercise  of 
discretion  by  the  expert  body  which  Congress  has 
charged  to  carry  out  its  legislative  policy.  Necessar¬ 
ily,  therefore,  the  subordinate  questions  of  procedure 
in  ascertaining  the  public  interest,  when  the  Commis¬ 
sion’s  licensing  authority  is  invoked — the  scope  of  the 
inquiry,  whether  applications  should  be  heard  contem¬ 
poraneously  or  successively,  whether  parties  should  be 
allowed  to  intervene  in  one  another’s  proceedings,  and 
similar  questions — were  explicitly  and  by  implication 
left  to  the  Commission’s  own  devising,  so  long ,  of 
course,  as  it  observes  the  basic  requirements  designed 
for  the  protection  of  private  as  well  as  public  interest. 
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Ibid.,  Title  I,  §  4(j),  47  U.  S.  C.  A.  §  154(j) _ The 

Communications  Act  is  not  designed  primarily  as  a  new 
code  for  the  adjustment  of  conflicting  private  rights 
through  adjudication.  Bather  it  expresses  a  desire  on 
the  part  of  Congress  to  maintain,  through  appropriate 
administrative  control,  a  grip  on  the  dynamic  aspects 
of  radio  transmission .”  (FCC  v.  Pottsville  B/cg  Co., 
309  U.  S.  134;  60  S.  Ct.  437).  (emphasis  supplied). 

The  standard  of  “public  convenience,  interest,  or  neces¬ 
sity”  in  the  Communications  Act  was  not  intended  to  confer 
upon  the  Commission  jurisdiction  of  undefined  scope.  Un¬ 
der  these  criteria  the  Supreme  Court  of  the  United  States 
has  held: 

“In  granting  licenses  the  commission  is  required  to  act 
‘as  public  convenience,  interest  or  necessity  requires’. 
This  criterion  is  not  to  be  interpreted  as  setting  up  a 
standard  so  indefinite  as  to  confer  an  unlimited  power. 
Compare  New  York  Central  Securities  Corp.  v.  United 
States,  287  U.  S.  12,  24,  53  S.  Ct.  45,  77  L.  Ed.  138.  The 
requirement  is  to  be  interpreted  by  its  context,  by  the 
nature  of  radio  transmission  and  reception,  by  the 
scope,  character,  and  quality  of  services,  and,  where  an 
equitable  adjustment  between  states  is  in  view,  by  the 
relative  advantages  in  service  which  will  be  enjoyed  by 
the  public  through  the  distribution  of  facilities.  In 
making  such  an  adjustment  the  equities  of  existing  sta- 
tions  undoubtedly  demand  consideration.  They  are  not 
to  be  the  victims  of  official  favoritism.  But  the  weight 
of  the  evidence  as  to  these  equities  and  all  other  perti-  I 
nent  facts  is  for  the  determination  of  the  Commission 
in  exercising  its  authority  to  make  a  1  fair  and  equit-  ' 
able  allocation7. yy  (emphasis  supplied)  (Fed.  Badio 
Commission  v.  Nelson  Bros.  Bond  &  Mortgage  Co.,  289 
U.  S.  266;  53  S.  Ct  627,  636). 

As  it  can  be  seen  from  the  foregoing,  Congress  did  not, 
in  the  Communications  Act,  give  the  Commission  any  au-  j 
thority  over  newspapers.  Neither  did  it  give  the  Commis¬ 
sion  any  authority  or  jurisdiction  over  the  “control  of  the 
media  of  mass  communication  and  the  avoidance  of  monop-  j 
oly  of  the  avenues  of  communicating  fact  and  opinion” 
(Decision,  Conclusion  No.  2,  App.  171).  This  appellant  is 
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not  advised  of  any  agency  that  has  been  created  by  Con¬ 
gress  which  has  express  or  implied  authority  over  these 
fields  of  endeavor  and  any  attempt  by  the  Commission  to  so 
extend  its  authority  is  illegal. 

The  Commission,  in  its  Decision  of  July  14,  1948,  finds 
and  concludes  upon  such  matters  concerning  this  appellant’s 
newspaper  as  (1)  that  which  should  or  should  not  be  printed 
in  appellant’s  newspaper  (App.  172-174),  (2)  what  consti¬ 
tutes  legitimate  news  (App.  173),  (3)  the  general  subject  of 
newspaper  competition  in  Mansfield,  Ohio  (App.  160,  161, 
173),  (4)  newspaper  advertising  rates  (App.  163)  and  (5) 
to  whom  appellant  should  sell  advertising  (172-174).  This 
appellant  is  aware  that  under  the  Communications  Act  the 
Commission  has  the  authority  to  examine  the  qualifications 
of  an  applicant  and,  therefore,  has  the  right  to  reasonably 
use  this  authority  in  the  public  interest.  The  Supreme 
Court  cases  previously  cited  herein  hold  that  this  statutory 
authority  does  not  imply  that  the  Commission  has  unlim¬ 
ited  power.  Therefore,  the  Commission  does  not  have  the 
right  to  arbitrarily  abuse  this  statutory  authority  by  pry¬ 
ing  into  matters  which  are  beyond  its  jurisdiction. 

This  “newspaper  question”,  illegally  injected  into  this 
Decision,  is  one  in  which  the  Commission  jumps  into  and 
out  of  with  greater  ease  than  the  “man  on  the  flying 
trapeze”.  The  question  of  newspaper  ownership  of  radio 
stations  is  not  mentioned  by  the  Commission  in  the  notice  of 
hearing  in  the  instant  case  and  it  was  first  injected  into  the 
case  in  the  proposed  conclusions  to  which  this  appellant  ex¬ 
cepted.  The  Commission  has  time  and  again,  on  occasions 
too  numerous  to  mention,  made  radio  grants  to  newspaper 
owners  publishing  the  only  newspaper  in  the  city  concerned 
without  raising  this  question.  In  the  Tri-State  B/cg  Co. 
Case ,  this  Honorable  Court  held  as  follows : 

“The  appellant  urges  that  the  Commission  erred  in 
failing  to  find,  on  the  question  of  whether  or  not  owner¬ 
ship  of  the  proposed  station  by  Roderick  would  result 
in  unfair  and  destructive  competition  to  the  appellant 
station  because  Roderick  is  the  owner  of  a  newspaper 
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in  El  Paso,  so  that,  as  asserted,  his  joint  control  of  ! 
newspaper  and  broadcasting  facilities  would  give  him 
an  unduly  advantageous  competitive  position.  We 
know  of  no  provision  of  statute  or  rule  of  law ,  and  are 
cited  to  none  which  forbids  broadcasting  by  the  owner 
of  a  newspaper,  (emphasis  supplied)  (Tri-State  B/cg 
Co.  v.  F.  C.  C.,  96  F.  2nd  564.) 

Insofar  as  appellant  is  informed,  the  above  decision  of 
the  court  in  this  case  is  the  final  judicial  determination  on 
this  subject. 

Although  the  Commission  cited  part  of  its  Decision  (FCC 
Newspaper  Hearing,  Decision,  App.  171,  Par.  2)  and  Public 
Notice  in  Docket  No.  6051,  it  did  not  include  other  pertinent 
portions  such  as  the  following:  (FCC  Public  Notice  of 
July  13,  1944) 

“The  Commission  has  concluded,  in  the  light  of  the 
record  in  this  proceeding  and  of  the  grave  legal  and 
policy  questions  involved,  not  to  adopt  any  general 
rule  with  respect  to  newspaper  ownership  of  radio  sta¬ 
tions.” 

There  have  been  many  cases  decided  in  favor  of  news¬ 
paper  applicants  since  the  pronouncement  of  this  policy  by 
the  Commission,  in  some,  the  question  has  been  injected  and 
in  others  it  has  not.  (Doughty  &  Welsh,  10  FCC  398  & 
Stephen  R.  Rantoul,  decided  December  19, 1945.)  In  some 
cases,  the  newspaper  applicants  have  been  favored.  (Ob¬ 
server  Radio  Company,  Docket  No.  6763  &  Southern  Tier 
Radio  Service,  Docket  No.  6655;  See  also  Orlando  Daily 
Newspapers,  Docket  No.  7182,  Capital  Broadcasting  Com¬ 
pany,  Docket  No.  7504,  Hanford  Publishing  Company, 
Docket  No.  7504,  Hanford  Publishing  Company,  Docket  No. 
7783;  FCC  Decision  re  Midland  Broadcasting  Company, 
Docket  7712  &  Rich  Publishing  House,  Inc.,  Docket  7713). 

It  is  impossible  to  determine  in  the  absence  of  regulation, 
any  consistent  policy  or  standard  by  which  the  Commission 
handles  the  question  of  newspaper  ownership.  Its.  decisions 
are  conflicting-  and  confusing*  and  an  applicant  cannot  deter- 

*  *  *  *  ’  '  •  ■  f 
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mine  whether  it  will  be  confronted  with  this  question  or 
when  it  will  arise.  Such  a  vascillating  policy  per  se  is  un¬ 
constitutional  and  unlawful.  Therefore  to  have  the  “news¬ 
paper  question”  injected  in  this  Decision  deprives  this  ap¬ 
pellant  of  its  right  to  a  full  and  fair  hearing  and  any  finding 
and  conclusions  on  this  question  are  arbitrary  and  capri¬ 
cious. 

Point  No.  3. 

The  Commission’s  Decision  Abridges  This  Appellant’s  Con¬ 
stitutional  Guarantee  of  Freedom  of  Speech  and  Free¬ 
dom  of  the  Press  by  Attempting  to  Penalize  this  Appel¬ 
lant  for  Having  Exercised  and  for  proposing  to  Con¬ 
tinue  to  Exercise  These  Eights  in  Accordance  with  the 
First  Amendment  to  the  Constitution  of  the  United 
States. 

The  Commission  has  illegally  assumed  that  it  has  the 
power  to  determine  what  constitutes  “legitimate  news” 
which  should  be  published  in  appellant’s  newspaper  by  find¬ 
ing  in  Paragraph  16  (App.  161)  of  the  Decision  “The  news¬ 
paper  (Mansfield  News- Journal)  does  not  carry  the  sta¬ 
tion’s  (WMAN)  program  logs,  will  not  publish  any  news 
stories  relating  to  the  station  or  its  personnel,  unless  they 
are  unfavorable  ...”  and  the  Commission  concludes,  in 
Conclusion  No.  4,  “The  newspaper  has  refused  to  carry 
the  station’s  program  log,  has  refused  advertising  from  the 
station,  or  from  merchants  desiring  to  mention  the  station 
in  advertising  copy,  and  has  used  its  position  as  the  only 
newspaper  in  Mansfield  to  keep  legitimate  news  about  the 
station  from  residents  of  the  area.”  (App.  173) 

The  Commission  has  also  attempted  to  determine  with 
whom  this  appellant  should  or  should  not  enter  into  con¬ 
tracts  for  advertising.  In  spite  of  the  fact  that  the  record 
of  this  case  shows  that  this  appellant  had  excellent  reasons 
for  not  selling  advertising  to  certain  persons  in  Mansfield, 
some  of  these  reasons  being  the  fact  that  the  persons  in¬ 
volved  did  not  meet  their  past  financial  obligations  with  this 
appellant’s  paper,  some  were  arbitrary  in  their  demands 
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for  space  and  position  in  the  paper,  others  were  obviously 
personally  hostile  to  the  paper.  Nevertheless,  the  Commis¬ 
sion  seeks  to  penalize  this  appellant  for  not  selling  adver¬ 
tising  to  these  persons  who,  in  appellant’s  judgment,  were 
not  desirable  customers.  This  appellant,  as  the  operator 
of  a  strictly  private  business,  has  the  right  freely  to  exer¬ 
cise  its  own  independent  discretion  as  to  the  persons  with 
whom  it  will  deal.  ( Brosious  v.  Pepsi-Cola  Co .,  155  F.  2nd 
99;  U.  S.  v.  General  Motors ,  121  F.  2nd  376.)  In  Grosjean 
v.  American  Press  Co.  (297  U.  S.  233,  244,  249,  250  ;  56 
S.  Ct.  444,  the  Supreme  Court  held  as  follows : 

i 

“First  and  Fourteenth  Amendments  were  intended 
to  preclude  Congress  and  the  states,  from  adopting  any 
form  of  restraint  upon  printed  publications,  or  their 
circulation,  including  those  restraints  which  had  there¬ 
tofore  been  effected  by  means  of  censorship,  license, 
and  taxation,  and  from  talcing  any  government  action 
which  might  prevent  such  free  and  general  discussion 
of  public  matters  as  seems  essential  to  prepare  the 
people  for  an  intelligent  exercise  of  tlneir  rights  as  citi¬ 
zens  (Const.  Amends.  1, 14  §  1)  (emphasis  supplied). 

“That  freedom  of  speech  and  of  the  pressure  rights 
of  the  same  fundamental  character,  safeguarded  by  the 
due  process  of  law  clause  of  the  Fourteenth  Amend¬ 
ment  against  abridgement  by  state  legislation,  has  like¬ 
wise  been  settled  by  a  series  of  decisions  of  this  court 
beginning  with  Gitlow  v.  People  of  State  of  New  York, 
268  U.  S.  652,  666  ;  45  S.  Ct.  625,  69  L.  Ed.  1138,  and 
ending  with  Near  v.  State  of  Minnesota,  283  U.  S.  697, 
707;  51  S.  Ct.  625,  75  L.  Ed.  1357.  The  word  * Liberty 9 
contained  in  that  amendment  embraces  not  only  the 
right  of  a  person  to  be  free  from  physical  restraint ,  but 
the  right  to  be  free  in  the  enjoyment  of  all  his  faculties 
as  well.  Allgeyer  v.  State  of  Louisiana,  165  U.  S.  578, 
589.  17  S.  Ct.  427,  41  L.  Ed.  832  .  .  .  (emphasis  sup¬ 
plied). 

This  court  had  occasion  in  Near  v.  State  of  Minne¬ 
sota,  supra,  283  TJ.  S.  697,  at  pages  713  et  seq.,  51  S.  Ct. 
625,  75  L.  Ed.  1357,  to  discuss  at  some  length  the  sub¬ 
ject  in  its  general  aspect.  The  conclusion  there  stated 
is  that  the  object  of  the  constitutional  provisions  was 
to  prevent  previous  restraints  on  publication ;  and  the 
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conrt  was  careful  not  to  limit  the  protection  of  the 
right  to  any  particular  way  of  abridging  it.  Liberty 
of  the  press  within  the  meaning  of  tne  constitutional 
provision,  it  was  broadly  said  (283  U.  S.  697,  716,  51  S. 
Ct  625,  631,  75  L.  Ed.  1357),  meant  ‘principally  al¬ 
though  not  exclusively,  immunity  from  previous  re¬ 
straints  or  (from  censorship).’  ” 

It  has  been  held  by  this  Honorable  Court  that  there  is 
nothing  in  the  Communications  Act  which  either  prevents 
or  prejudices  the  right  of  a  newspaper  to  apply  for  and  re¬ 
ceive  a  license  to  operate  a  radio  broadcast  station.  In  this 
respect  this  Honorable  Court  has  held  as  follows: 

“We  know  of  no  provision  of  statute  or  rule  of  law, 
and  are  cited  to  none,  which  forbids  broadcasting  by 
the  owner  of  a  newspaper.”  (Tri-State  B/cg  Co.  v. 
F.  C.  C.  96  Fed.  2nd,  564,  566  ;  68  App.  D.  C.  292). 

Specifically  these  erroneous  findings  and  conclusions,  in 
part,  were  on  such  matters  as  (1)  what  appellant  should  or 
should  not  publish  in  its  newspaper,  (2)  what  constitutes 
“legitimate  news”  and  (3)  “exclusive  advertising  con¬ 
tracts”.  The  findings  and  conclusions  on  these  matters ,  as 
cited  above,  are  not  only  not  within  the  Commission's  au¬ 
thority  but  are  also  contrary  to  the  evidence  in  the  record 
of  this  proceeding. 

In  the  instant  decision  the  Commission  illegally  attempts 
to  find,  conclude  and  penalize  this  appellant  for  not  publish¬ 
ing  “the  stations  program  logs”,  for  not  publishing  what 
the  Commission  considers  “legitimate  news”,  and  “any 
news  stories  relating  to  the  station  or  its  personnel  unless 
they  are  unfavorable”,  “will  not  accept  advertising  from 
the  station  or  from  merchants  desirous  of  mentioning  the 
station  in  their  advertising  copy”,  and  “if  the  instant  ap¬ 
plication  is  granted,  the  paper  will  publish  its  station’s 
program  logs  but  still  would  not  publish  those  of  WMAN” 
(Decision,  App.  161,  Paragraph  16).  It  is  too  well  an  estab¬ 
lished  principle  of  fundamental  law  of  this  country  that 
one  may  or  may  not  publish  that  which  he  desires,  to  here 
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give  a  long  list  of  citations  and  decisions.  It  is  sufficient 
merely  to  cite  a  few  in  which  the  Courts  said : 

“  Freedom  of  speech  and  freedom  of  the  press  guaran¬ 
teed  by  this  amendment  and  the  Fourteenth  Amend¬ 
ment,  embrace  at  least  the  liberty  to  discuss  publicly 
and  truthfully  all  matters  of  public  concern  without; 
previous  restraint  or  fear  of  subsequent  punishment 
(emphasis  supplied)  (Blossom  Dairy  Co.  v.  Interna¬ 
tional  Brotherhood  of  Teamsters,  W.  Va.  1942,  23  S.  E. 
2nd  645).  See  also,  Grosjean  v.  American  Press  Co.* 
La.  1936,  56  S.  Ct.  444,  297  U.  S.  233,  80  L.  Ed.  660). 

‘  ‘The  ‘liberty  of  the  press’  is  a  right  belonging  to 
everyone  to  publish  whatever  he  pleases  without  inter* 
\  ference  of  the  Government”  .(emphasis  supplied) 
(Howard  Sports  Daily  v.  Weller,  1941,  18  A.  2nd  210, 
179  Md.  355). 

“The  constitutional  liberty  of  speech  and  of  the  press 
implies  a  right  to  freely  utter  and  publish  whatever  the 
citizen  may  please,  and  to  be  protected  against  any  re¬ 
sponsibility  for  so  doing ,  except  so  far  as  such  publica¬ 
tions,  their  blasphemy,  obscenity,  or  scandalous  char¬ 
acter,  may  be  a  public  offense.”  (emphasis  supplied) 
(William  v.  State,  1923,  94  So.  882, 130  Miss.  827). 

i 

By  finding  and  concluding  on  such  matters  and  constru¬ 
ing  such  findings  and  conclusions  to  the  detriment  of  this 
appellant ,  the  Commission  has  contravened  the  well  settled 
principle  of  law  that  publishing  a  newspaper  is  a  strictly 
private  business.  (Journal  of  Commerce  Pub .  Co.  v.  Trib¬ 
une  Co.,  286  Fed.  111). 

Other  businesses,  such  as  utilities,  because  of  the  nature 
of  their  activities  are  clothed  with  the  public  interest  and 
have  been  determined  as  such  by  the  courts.  When  such  a 
question  has  been  raised  wherein  a  newspaper  is  concerned 
the  uncontradicted  and  accepted  opinions  of  the  courts  are 
that  a  newspaper  is  a  private  business  not  clothed  with  the 
public  interest  and  as  such  it  may  sell  its  advertising  to 
whomever  it  chooses.  (In  re  Wohl,  50  F.  2nd  254,  (E.  J). 
Mich.  1931) ;  S chuck  v.  Carroll  Daily  Herald,  215  Iowa 
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1276,  247  N.  W.  813,  87  A.  L.  R.  975  (1933) ;  Chronicle  and 
Gazette  Pub .  Co.  v.  Attorney  General ,  48  AtL  2nd  478 
(1946).)  Furthermore,  the  courts  in  the  protection  of  the 
right  of  freedom  of  the  press,  have  gone  so  far  as  to  hold 
that  newspapers  are  not  obligated  to  print  official  county 
proceedings  nor  can  they  be  the  subject  of  mandamus  and 
be  compelled  by  municipal  authority  to  print  that  which  the 
publisher  does  not  in  his  judgment  believe  should  be 
printed.  (Lake  County  v.  Lake  County  Publ.  and  Printing 
Co ^  280  HL  243,  117  N.  E.  452  (1917) ;  Belleville  Advocate 
Printing  Co.  v.  St.  Clair  County ,  336  HL  359, 168  N.  E.  312 
(1929) ;  Mack  v.  Costello,  32  S.  D.  511, 143  N.  W.  940,  Ann. 
Cas.  1919-A,  384  (1913).) 

Past  decisions  involving  licenses  for  radio  facilities  have 
held  that  the  Commission  does  have  the  power  to  examine 
the  conduct  of  the  applicant  and  deny  that  applicant  the 
use  of  a  radio  facility  when  the  evidence  shows  that  the 
past  conduct  of  the  applicant  is  inimical  to  the  public  inter¬ 
est.  This  has  been  done  by  the  Commission  and  upheld  by 
the  courts  in  such  cases  as  Trinity  Methodist  Church  v. 
FRC  (61  App.  D.  C.  311,  62  Fed.  2nd  850)  and  KFKB 
Broadcasting  Association  v.  FRC  (60  App.  D.  C.  79,  47 
Fed.  2nd  670).  In  the  first  of  these  two  cases,  90  witnesses 
testified  that  the  applicant  made  attacks  upon  the  religious 
faith  of  others,  the  applicant  indulged  in  a  sensational  type 
of  religious  broadcasting  and  the  applicant  had  been  con¬ 
victed  of  attempts  to  obstruct  the  orderly  administration 
of  public  justice.  In  the  KFKB  case  the  party  concerned, 
as  shown  by  the  record,  indulged  in  the  practice  of  diagnos¬ 
ing  and  prescribing  treatment  of  cases  from  symptoms 
given  in  letters  addressed  to  the  station.  Neither  of  these 
cases  are  applicable  to  the  appeal  herein  because  this  ap¬ 
pellant,  as  the  uncontradicted  evidence  shows,  has  at  all 
times  acted  for  the  welfare  of  its  community  and  nowhere 
in  the  record  can  it  be  shown  that  this  appellant  is  guilty  of 
acts  inimical  to  the  public  interest. 

The  Commission,  by  the  majority  opinion  herein,  pen¬ 
alizes  this  appellant  for  not  publishing  the  station  logs  of 
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its  competitor  Station  WMAN.  Such  a  conclusion  is  con¬ 
trary  to  the  Commission’s  decisions  in  the  past  upon  simi¬ 
lar  cases.  In  1937  a  case  was  decided  by  the  Commission 
wherein  the  applicant,  the  El  Paso  Times,  refused  to  pub¬ 
lish  program  schedules  of  Station  KTSM,  the  city’s  then 
existing  radio  station,  because  of  the  advertising  competi¬ 
tion  in  El  Paso  similar  to  the  situation  of  the  present  case 
in  Mansfield.  The  Commission,  after  considering  the  entire 
record  in  the  El  Paso  case,  including  the  competitive  fac¬ 
tor,  granted  the  application  of  the  publisher  of  the  news¬ 
paper.  (In  re  Dor  ranee  D.  Roberick,  3  F.  C.  C.  616-629. 
Also  see  In  re  U.  S.  Broadcasting  Corporation  et  al .,  2 
F.  C.  C.  208-242).  . 

For  the  Commission  to  attempt  to  disqualify  this  appel¬ 
lant  because  of  its  proper  exercise  of  its  right  of  freedom 
of  speech  and  freedom  of  the  press  is  a  violation  of  this, 
appellant’s  rights  under  the  First  Amendment  to  the  Con¬ 
stitution  of  the  United  States  and  the  decision  containing 
such  an  abridgement  should  be  set  aside. 

Point  No.  4. 

The  Commission  Has  Illegally  Imputed  to  This  Appellant 
the  Guilt  of  Unlawful  and  Criminal  Acts. 

i 

The  findings  and  conclusions  of  the  instant  case  show 
that  the  Commission  has  attempted  to  adjudge  this  appel¬ 
lant  guilty  of  violating  the  statutes  prohibiting  monopolies 
and  unfair  methods  of  competition.  Then  the  Commission 
continues  in  its  conclusions  to  disqualify  this  appellant  for 
the  alleged  commission  of  these  unlawful  and  criminal  acts. 
By  imputing  that  this  appellant  has  been  guilty  of  unlawful 
and  criminal  acts,  the  Commission  has  deprived  appellant 
of  its  right  to  a  trial  by  an  impartial  jury  as  guaranteed  by 
the  Sixth  Amendment  to  the  Constitution  of  the  United 
States.  Further,  by  attempting  to  disqualify  this  appel¬ 
lant  as  a  broadcast  licensee  because  of  tins  illegal  imputar 
tion  of  guilt,  the  Commission  has  deprived  appellant  of  its 
right  to  due  process  of  law  and  equal  protection  thereof. 
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The  Commission  concluded  that  this  appellant  “sought  to 
suppress  competition  in  the  dissemination  of  news  and  in¬ 
formation  and  to  achieve  an  advertising  monopoly  in  the 
community  through  the  use  of  exclusive  advertising  con¬ 
tracts”.  (Decision,  Conclusion  4,  App.  173)  and  that  this 
appellant  did  “desire  to  stifle  fair  competition”.  (Decision, 
Conclusion  No.  4,  App.  173).  The  Commission  further  con¬ 
cluded  that  appellant  operated  its  newspaper  “with  a  con¬ 
stant  objective  of  suppressing  competition  and  establish¬ 
ing  monopolies  in  the  field  of  local  advertising”.  (Deci¬ 
sion,  Conclusion  No.  3,  App.  173).  Again,  in  Conclusion 
No.  3,  the  Commission  stated  that  appellant  harassed  and 
coerced  local  merchants  in  the  City  of  Mansfield.  In  the 
Commission’s  final  conclusion  disqualifying  this  appellant, 
it  stated  that  if  this  appellant  were  to  become  a  broadcast 
licensee,  “competition  in  the  dissemination  of  news  and  in¬ 
formation  would  be  suppressed  and  further  that  pressure 
would  be  exerted  on  advertisers”  to  enter  into  exclusive 
advertising  contracts.  (App.  173-4). 

In  the  first  place,  such  conclusions  are  discriminatory , 
arbitrary  and  capricious,  because  they  are  entirely  without 
evidential  support  in  the  record  of  this  case.  Secondly,  and 
more  seriously  as  it  concerns  the  constitutional  rights  of 
this  appellant,  these  conclusions  unlawfully  placed  the 
stigma  of  a  crime  upon  this  appellant  without  a  trial. 

In  support  of  this  appellant’s  contention  in  this  respect, 
it  is  believed  it  is  sufficient  at  this  point  to  show  this  Honor¬ 
able  Court  the  dissenting  views  of  Commissioners  Jones 
and  Sterling.  The  opinions  of  Commissioners  Jones  and 
Sterling  that  this  appellant  has  not  violated  the  Federal 
Statutes  prohibiting  monopolies  and  unfair  methods  of 
competition  and  that  the  record  of  this  case  completely  fails 
to  support  such  a  conclusion  are  identical  with  the  views  of 
this  appellant: 

“The  majority  reaches  its  conclusion  that  the  Mans¬ 
field  Journal  Company  and  the  Lorain  Journal  Com¬ 
pany  are  not  qualified  to  hold  licenses  upon  a  finding 
that  the  Mansfield  Journal  Company  has  sought  to 
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suppress  competition  in  the  dissemination  of  news  and 
information  and  has  attempted  to  achieve  an  advertis¬ 
ing  monopoly  in  Mansfield.  It  thereupon  concludes 
that  these  two  newspaper  companies,  which  are  under 
common  control,  would  suppress  competition  in  both 
the  fields  of  dissemination  of  news  and  advertising,  in 
the  event  they  or  either  of  them  were  permitted  to  own 
and  operate  radio  broadcast  stations.  It  seems  to  us 
that  this  determination  cannot  he  reached  from  any 
fair  consideration  of  the  facts  in  this  case,  (emphasis 
supplied). 

“It  is  apparent  from  this  record  that  the  Mansfield 
Journal  Company,  like  most  newspapers,  has  engaged 
in  vigorous  competitive  practices,  but  these  seem  to 
be  entirely  within  the  realm  of  normal  conduct  of  a  ; 
private  business  enterprise,  and,  particularly,  one  in  j 
the  newspaper  publishing  industry.  We  see  no  reason 
to  conclude  that  all  of  the  business  practices  engaged 
in  by  these  two  newspaper  company  applicants  would 
be  carried  over  into  the  operation  of  the  broadcast 
stations  for  which  they  are  making  application.  (em-j 
phasis  supplied). 

“The  majority  concludes  that  in  the  event  these  two 
newspapers  acquired  broadcast  facilities,  advertisers; 
would  have  pressure  exerted  upon  them  to  enter  into 
exclusive  advertising  contracts.  In  reaching  this  de-| 
termination,  the  majority  apparently  accepted^  as  true, 
testimony  given  by  a  number  of  witnesses  who  ap¬ 
peared  in  opposition  to  the  newspaper  applicants,  and 
refused  to  give  any  credence  to  the  testimony  of  wit¬ 
nesses  who  contradicted  that  testimony.  We  cannot 
conclude  that  such  opposition  testimony  should  be  ac¬ 
cepted  as  conclusive,  although  it  was  so  accepted  by  the 
majority  and  in  the  main  forms  the  basis  of  the  ma¬ 
jority's  finding  that  these  two  newspaper  companies 
are  not  qualified  to  hold  radio  station  licenses.  Par¬ 
ticularly  is  this  true  when  the  uncontroverted  evidence 
shows  that  approximately  54  advertisers  who  simul¬ 
taneously  used  the  Mansfield  News-Journal  and  the 
existing  radio  station  in  Mansfield .”  (emphasis  sup¬ 
plied)  (Dissenting  Opinion,  7/14/48,  Page  1,  Pars.  2,  3 
and  4,  App.  177). 
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Nowhere  in  the  Communications  Act  of  1934,  as  amended, 
or  in  the  Rules  and  regulations  of  the  Federal  Communica¬ 
tions  Commission,  is  any  form  of  jurisdiction,  either  ex¬ 
pressed  or  implied,  vested  with  the  Commission,  wherein 
it  is  given  statutory  authority  to  determine  whether  or  not 
an  applicant  “sought  to  suppress  competition’’,  achieve 
“an  advertising  monopoly”,  used  “exclusive  advertising 
contracts”,  desired  “to  stifle  fair  competition”  and  that 
an  applicant  operated  its  newspaper  business  “with  a  con¬ 
stant  objective  of  suppressing  competition  and  establishing 
monopolies  in  the  field  of  local  advertising.”  (Decision, 
Conclusions,  3  and  4;  App.  172-174) 

The  Sherman  Anti-Trust  Act  and  the  Clayton  Act  de¬ 
clare  what  actions  on  the  part  of  individuals  and  combina¬ 
tions  are  monopolistic.  Under  these  Acts  the  Courts  are 
given  exclusive  jurisdiction  over  all  monopolistic  offenses 
which  are  declared  to  be  criminal.  The  Federal  Trade 
Commission  is  the  only  administrative  agency  given  orig¬ 
inal  jurisdiction  over  the  type  of  offenses  alleged  by  the 
Federal  Communications  Commission  to  have  been  com¬ 
mitted  by  this  appellant.  Therefore,  the  Federal  Commu¬ 
nications  Commission  has  usurped  the  authority  of  the 
Federal  Trade  Commission  ( Thomas  v.  Fed.  Trade  Com- 
mission ,  116  F.  2nd,  347 ;  T.  C.  Hurst  &  Son  v.  Fed.  Trade 
Commission,  268  Fed.  874). 

The  Commission  has  capriciously  assumed  jurisdiction 
which  it  does  not  have  and  by  the  conclusions  of  this  deci¬ 
sion  erroneously  disqualifies  appellant  by  concluding,  in 
effect,  that  appellant  has  violated  certain  criminal  statutes. 
Such  an  illegal  assumption  of  authority  deprives  appellant 
of  the  right  to  a  fair  and  impartial  trial  as  guaranteed  by 
the  Sixth  Amendment  to  the  Constitution  of  the  United 
States.  Also,  the  Commission’s  erroneous  conclusions  in 
this  respect  are  entirely  without  evidential  support  in  the 
record  of  this  case.  Because  of  these  errors,  the  Commis¬ 
sion’s  Decision  should  be  set  aside. 


27 


Point  No.  5. 

The  Commission’s  Findings  and  Conclusions  Are  Discrimi¬ 
natory,  Arbitrary  and  Capricious  in  that  They  (1)  Are 
Contrary  to  Substantial  Evidence,  and  (2)  Ignore  Sub¬ 
stantial  Evidence  Contained  in  the  Record  of  this  Case. 


There  are  no  findings  with  respect  to  appellant’s  legal, 
financial  or  technical  qualifications  or  that  the  program 
and  other  proposals  of  this  appellant  would  or  would  not 
serve  the  public  interest. 

The  Commission’s  findings  and  conclusions  that  this  ap¬ 
pellant  had  and  would  use  “exclusive  advertising  con¬ 
tracts”  are  contrary  to  the  undisputed  evidence  contained 
in  the  record  of  this  case.  The  uncontradicted  testimony  of 
Mr.  S.  A.  Horvitz,  as  it  appears  on  Page  247  to  250  of 
the  appendix  and  this  appellant’s  Exhibit  No.  5  (R.  1551- 
1559)  which  contains  all  contracts  used  by  appellant  and 
shows,  without  doubt,  that  this  appellant  has  never  en¬ 
tered  into  any  contractual  arrangement  that  could  be  con¬ 
strued  as  an  “exclusive  advertising  contract”.  Also,  in  the 
operation  of  the  proposed  radio  station,  there  will  be  no 
agreement,  contract,  or  arrangement,  that  could  be  con¬ 
strued  as  an  exclusive  advertising  contract  or  a  combina¬ 
tion  rate.  (App.  250).  Further,  the  undisputed  testimony 
of  this  record  shows  that  advertisers  in  the  City  of  Mans¬ 
field,  advertise  simultaneously  over  the  radio  station 
(WMAN)  and  in  appellant’s  newspaper.  (Mansfield  Jotir- 
nal  Exhibit  No.  6,  App.  357).  Any  findings  and  conclusions 
stating  that  this  appellant  did  or  would  use  “exclusive  ad¬ 
vertising  contracts”  are  contrary  to  the  undisputed  evi¬ 
dence  in  the  record  of  this  case  and  are  therefore  arbitrary 
and  capricious. 

The  Commission  erred  in  considering,  in  finding  and  in 
concluding,  that  the  testimony  of  certain  witnesses  was 
that  of  a  “public  witness”.  The  record  of  this  case  will 
show  that  these  alleged  public  witnesses  consisted  of  an¬ 
tagonistic  persons  and  disgruntled  merchants  who  failed  to 
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pellant  and  others  who  testified  were  present  as  a  result 
of  a  campaign  conducted  by  Station  WMAN  (Richland, 
Inc.)  to  prevent  this  appellant  from  establishing  another 
radio  station  in  Mansfield  to  serve  the  people  of  that  com¬ 
munity. 

Without  laboring  this  brief  with  a  discussion  of  all  of 
the  testimony  of  these  antagonistic  witnesses,  a  review  is 
here  made  of  what  the  record  shows  regarding  several  of 
them. 

M.  Val  Scouten — The  main  purpose  this  witness  took 
the  stand  was  to  air  his  personal  feelings  against  this 
appellant.  This  is  seen  by  his  statement  on  Page  818 
of  the  record,  “I  would  like  to  ask  Mr.  Horvitz,  I  have 
one  bone  to  pick  with  his  personally  .  .  .”  (App.  259- 
260). 

Ray  V .  Morgan — The  testimony  shows  this  witness 
was  entirely  in  error  and  confused  as  to  the  facts  con¬ 
cerning  newspaper  advertising  rates  and,  by  compar¬ 
ing  his  testimony  with  the  rebuttal  testimony  of  Mr. 
S.  A.  Horvitz,  it  is  seen  that  he  was  encouraged  to 
take  an  adverse  stand  toward  this  appellant  by  the 
Manager  of  Station  WMAN  (Richland,  Inc.)  who  kept 
him  advised  as  to  the  time  and  place  of  hearing  to 
make  sure  that  he  would  appear  to  testify  against  this 
appellant.  No  creditability  whatever  should  be  given 
to  the  testimony  of  this  witness  who  was  obviously  al¬ 
lied  with  the  manager  of  the  radio  station  (WMAN) 
which  was  trying  to  prevent  the  establishment  of  an¬ 
other  radio  station  in  Mansfield.  (App.  265-269). 

Aaron  J.  Goldsmith  and  Harry  L.  Morris — The  tes¬ 
timony  of  each  of  these  witnesses  should  be  entirely 
disregarded  because  the  record  shows  that  their  ad¬ 
versary  feeling  toward  this  appellant  stems  from  dis¬ 
putes  over  the  payment  of  the  debts  they  owed  this- 
appellant.  (App.  273-283,  299-306,  312-314). 
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R.  B.  Gardner — This  witness,  by  his  testimony, 
shows  that  he  * 4 took  sides”  against  this  appellant  and 
“was  a  booster  for  the  Station”  (WMAN).  (App, 
286).  This  witness,  as  the  record  shows,  is  opinionated 
and  openly  favors  Station  WMAN  in  its  stand  against 
this  appellant.  (App.  283-287). 


Karl  Kindt  and  John  M.  O’Hara — Kindt  is  a  time 
salesman  for  Station  WMAN  (App.  253  and  Mr. 
O’Hara  is  the  vice-president,  assistant  treasurer,  di¬ 
rector  and  general  manager  of  Richland,  Incorporated. 
(WMAN)  (App.  42).  From  their  testimony  it  is  appar¬ 
ent  that  there  are  probably  no  other  persons  in  Mans¬ 
field,  Ohio  more  biased,  more  prejudiced,  more  parti¬ 
san  or  more  antagonistic  to  this  appellant  than  this  em¬ 
ployee  and  officer  of  the  competitor  radio  station 
(WMAN).  (App.  253-258,  288-297). 


The  competitive  situation  in  Mansfield,  between  this  ap¬ 
pellant  and  Station  WMAN,  is  a  situation  which  has  existed 
for  years  in  numerous  cities  throughout  the  United  States 
where  the  only  radio  station  and  the  only  newspaper  were 
competitors  for  advertising  in  the  same  community.  This 
situation  is  not  unusual,  in  fact  it  is  an  ordinary  case  of 
the  normally-to-be-expected  adversary  position  of  these 
competitors.  The  Commission  has  been  aware  of  this  type 
of  situation  in  similar  communities  but  in  the  instant  case, 
they  have  discriminated  against  this  appellant  by  predicat¬ 
ing  their  findings  and  conclusions  upon  the  wails  and 
whines  of  disgruntled  debtors  and  vicious  competitors,  to 
the  exclusion  of  the  true  facts  as  shown  by  the  record. 

At  this  point  it  is  pertinent  again  to  note  part  of  the  dis¬ 
serting  opinion  of  Commissioners  Jones  &  Sterling  as 
follows : 


“The  majority  concludes  that  in  the  event  these  two 
newspapers  acquired  broadcast  facilities,  advertisers 
would  have  pressure  exerted  upon  them  to  enter  into 
exclusive  advertising  contracts.  In  reaching  this  de¬ 
termination,  the  majority  apparently  accepted as  true , 
testimony  given  by  a  number  of  witnesses  who  ap - 
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peared  in  opposition  to  the  newspaper  applicants ,  ana 
refused  to  give  any  credence  to  the  testimony  of  wit¬ 
nesses  who  contradicted  that  testimony.  Wfi  cannot 
conclude  that  such  opposition  testimony  should  be  ac¬ 
cepted  as  conclusive,  although  it  was  so  accepted  by 
the  majority  and  in  the  main  forms  the  basis  of  the 
majority’s  finding  that  these  two  newspaper  companies 
are  not  qualified  to  hold  radio  station  licenses.  Par¬ 
ticularly  is  this  true  when  the  uncontroverted  evidence 
shows  that  approximately  54  advertisers  have  simul¬ 
taneously  used  the  Mansfield  News-Journal  and  the 
existing  radio  station  in  Mansfield.”  (emphasis  sup¬ 
plied)  (Dissenting  Opinion,  7/14/48,  Page  1,  Par.  4; 
App.  177). 

The  Commission  erred  by  failing  to  find  and  conclude  in 
accordance  with  the  uncontradicted  evidence  showing  the 
excellent  reputation  of  this  appellant  and  its  public  service 
accomplishments  in  the  Mansfield  Community. 

Twelve  disinterested  witnesses  including  three  ministers, 
the  Mansfield  Health  Commissioner,  the  Mansfield  Public 
Librarian,  the  Superintendent  of  Mansfield  Public  Schools, 
the  Director  of  the  Mansfield  Veterans  Information  Center, 
the  Manager  of  the  Mansfield  Chamber  of  Commerce  and 
others,  testified  as  to  the  excellent  reputation  of  this  ap¬ 
pellant  in  the  Mansfield  Community.  Their  testimony  was 
uncontradicted.  (App.  453,  470,  464,  455,  459,  460,  461,  469, 
465,  458,  463). 

Since  1930  this  appellant  has  performed,  supported  and 
fostered  many  public  service  activities  in  the  Mansfield 
area,  some  of  which  are  as  follows:  (1)  The  establishment 
and  promotion  of  an  airport  for  the  City  of  Mansfield; 
(2)  The  support  of  bond  issues  to  build  new  schools  and  a 
sanitorium  for  the  people  of  Mansfield;  (3)  Over  a  period 
of  years  the  Mansfield  Journal  has  fought  for  low  utility 
rates  for  the  people  of  Mansfield.  In  order  not  to  burden 
the  brief  here,  the  attention  of  the  Court  is  respectfully 
directed  to  this  highly  meritorious  public  service  which  has 
saved  the  people  of  Mansfield  many  thousands  of  dollars, 
the  details  of  which  are  contained  in  Mansfield  Journal  Ex- 
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bibit  No.  3.  Pages  3,  4  and  5  (App.  345-356) ;  (4)  The 
Mansfield  Journal’s  support  of  reform  and  law  enforce¬ 
ment  through  exposing  of  racketeers,  gamblers,  obtaining 
a  larger  police  force,  remodeling  of  the  jail,  etc.;  (5)  Sup¬ 
port  of  all  War  Bond  Drives;  (6)  Support  of  all  Bed  Cross 
Campaigns;  (7). Support  of  each  year’s  Community  Fund 
Drive;  (8)  Assistance  to  the  Mansfield  public  health  pro¬ 
grams;  (9)  Active  crusades  for  better  recreational  facili¬ 
ties  and  (1)  Campaigned  against  Juvenile  delinquency. 
(Mansfield  Journal  Exhibit  No.  3,  App.  345-356). 

Regarding  the  reputation  and  public  service  accomplish¬ 
ments  of  this  appellant,  the  dissenting  opinion  of  Com¬ 
missioners  Jones  and  Sterling  is  particularly  pertinent, 
wherein  they  state  as  follows : 

“  Moreover,  we  fail  to  find  any  mention  in  the  con¬ 
clusions  of  the  majority  decision  with  respect  to  the 
clearly  established  affirmative  qualifications  of  the 
Mansfield  Journal  Company  and  the  Lorain  Journal 
Company  to  operate  the  stations  proposed  by  their 
present  applications.  We  think  it  but  fair  that  it  should 
be  stated  that  this  record  discloses  that  the  Mansfield 
Journal  Company  has  conducted  campaigns  in  the  in¬ 
terests  of  the  residents  of  Mansfield;  has  promoted 
worthwhile  charity  drives;  has  required  its  employees 
to  reside  in  Mansfield ;  and  generally  has  taken  a  very 
active  part  in  the  city’s  affairs.  Similar  findings  can 
be  made  on  this  record  with  respect  to  the  Lorain  Jour¬ 
nal  Company  and  the  activities  in  which  it  has  taken 
part  in  the  community  life  of  Lorain.  The  record  fur¬ 
ther  shows  that  both  companies  propose  entirely  meri¬ 
torious  program  services  designed  to  meet  the  needs 
of  the  residents  of  the  areas  which  they  propose  to 
serve.”  (Dissenting  Opinion,  7/14/48,  Page  1,  Par. 
5,  App.  177). 

The  Commission  erred  by  finding  and  concluding  that 
Laurence  W.  Harry,  trading  as  Fostoria  Broadcasting 
Company  “Is  legally,  technically,  financially  and  otherwise 
qualified  to  be  a  licensee  of  the  facility  he  requests”.  (Con- 
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elusions,  Paragraphs  5  and  6,  App.  174-176).  Such  a  con¬ 
clusion  is  contrary  to  the  Commission’s  findings  in  its 
Proposed  Decision  of  January  10, 1948  and  contrary  to  the 
evidence  as  contained  in  the  record  of  this  case. 

Laurence  W.  Harry  is  not  legally  or  otherwise  qualified  to 
receive  a  grant  of  his  application  because,  from  the  record 
of  this  proceeding,  it  is  impossible  for  the  Commission  to 
definitely  determine  whether  Mr.  Harry  is  to  be  the  sole 
owner  of  the  proposed  radio  station  or  whether  the  grant 
will  pass  to  a  corporation  composed  of  persons  unknown 
to  the  Commission.  The  record  will  show  that  the  testi¬ 
mony,  as  given  by  Mr.  Harry,  concerning  the  ultimate 
grantee  of  his  proposed  station,  is  as  follows : 

“Mr.  Harry:  I  asked  them  or  I  explained  what  was 
in  my  mind,  and  asked  them  for  their  cooperation  and 
asked  them  whether  or  not  they  would  be  willing  to 
participate  in  a  corporation  set-up,  if  it  is  ever  neces¬ 
sary  to  set  such  a  corporation  up.  And  I  think  there 
were  38  persons  called  and  36  of  them — all  38  came  into 
my  office  and  talked  to  me.  Thirty-six  of  them  signi¬ 
fied  that  they  would  be  willing  to  participate  in  the 
formation  of  a  corporation  if  I  should  ever  consider  it 
necessary  in  order  to  have  this  station  on  the  air  for 
Fostoria.”  (R.  511,  512) 

“I  am  only  testifying  to  this  for  the  purpose  of  show¬ 
ing  that  all  of  these  individuals  are  actively  interested 
in  the  establishment  of  a  radio  station  in  Fostoria  un¬ 
der  my  sponsorship;”  (R.  512). 

Commission  Counsel  asked  Mr.  Harry  the  following  ques¬ 
tion: 

Q.  “I  think  it  is  highly  important  if  Mr.  Harry  has 
in  mind  the  possible  formation  of  a  corporation  to  op¬ 
erate  this  station  in  the  event  that  a  grant  is  made  by 
the  Commission.”  (R.  511-512) 

To  this  Mr.  Harry  answered : 

A.  I  don’t  mean  to  say  that.  I  mean — .  I  think  you 
are  losing  sight  of  what  I  want  to  introduce  this  for. 
It  is  not  to  say  that  there  will  be  a  corporation.  It  is  to 
say  that  they  would  be — that  they  not  only  are  anxious 
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to  have  me  have  this  station,  but  that,  in  case  I  need 
their  help,  they  will  establish,  will  take  part  in  the 
formation  of  a  corporation  if  necessary  to  provide 
financial  assistance/ ’  (R.  511-512) 

j 

From  the  foregoing  testimony  it  is  apparent  that  Mr. 
Harry’s  intentions  with  respect  to  his  proposed  station  are 
in  a  state  of  flux.  From  the  record,  it  cam  not  be  deter¬ 
mined  whether  he  is  making  his  application  in  his  own  be¬ 
half  or  is  he  applying  in  the  role  of  a  promoter  for  an  vm* 
known  group  who  may  give  him  financial  assistance.  The 
possibility  of  this  grant  ultimately  passing  to  a  corporation 
is  further  substantiated  by  the  Commission’s  own  stated 
ment  in  its  Decision  of  July  14,  1948,  where  it  is  related 
that  Mr.  Harry  has  assigned  his  FM  construction  permit  to 
a  corporation  known  as  Seneca  Radio  Corporation.  (Deci¬ 
sion,  App.  154,  Footnote  2).  The  Communications  Act 
(Sec.  308)  charges  the  Commission  with  the  responsibility 
of  knowing  the  full  identity  and  the  parties  in  interest  of 
every  applicant  before  the  application  may  be  granted.  In 
the  case  of  the  application  of  Laurence  M.  Harry,  and  from 
the  record  introduced  by  him  as  an  applicant,  the  true  iden¬ 
tity  of  the  ultimate  recipient  of  the  grant  cannot  be  deter¬ 
mined.  Therefore,  the  Commission’s  finding  that  Laurence 
W.  Harry  is  in  every  way  qualified  to  receive  a  grant,  is 
contrary  to  the  record  and  constitutes  a  dereliction  of  the 
Commission’s  duty  under  the  Communications  Act  of  1934, 
as  amended. 

The  Commission’s  finding  that  Laurence  W.  Harry  is 
financially  qualified  to  construct  and  operate  the  proposed 
station  is  not  supported  by  the  evidence  contained  in  the 
record.  An  analysis  of  the  financial  information  con¬ 
tained  in  the  record  which  was  submitted  by  Mr. 

Harry  shows  that  he  is  completely  unable  to  finance  this 
enterprise.  When  this  application  is  considered  it  must  be 
remembered  that  the  record  shows  that  Mr.  Harry  not  only 
proposes  to  construct  the  station  here  requested,  but  he  also 
intends  to  build  am  FM  station  and,  in  addition  to  hawing 
studios  in  Fostoria,  he  also  intends  to  have  studios  at  Tiffin, 
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Ohio.  On  the  basis  of  the  assets  shown  in  his  financial 
statement,  the  liens  which  will  be  imposed  upon  those  assets 
in  order  to  establish  a  line  of  credit  and  the  cost  of  con¬ 
struction  of  two  stations  with  two  studios,  plus  the  cost  of 
either  rebuilding  secondhand  equipment  or  purchasing  new 
equipment,  all  the  more  establishes  the  fact  that  he  is  not  in 
a  financial  position  to  construct  and  operate  the  proposed 
station. 

The  Commission,  on  Page  6,  Paragraph  10  of  the  Deci¬ 
sion,  in  finding  Mr.  Harry  financially  qualified,  accepts  his 
figures  as  to  the  cost  of  constructing  his  proposed  station 
without  analysis.  Mr.  Harry’s  financial  statement  (Fos- 
toria  Exhibit  No.  8,  App.  343)  shows  his  assets  contain 
such  items  as  real  estate  listed  as  $15,640.00.  Obviously  Mr. 
Harry  is  not  going  to  sell  the  roof  over  his  head  to  build  a 
radio  station  and  he  did  not  testify  that  he  would  do  so. 
Another  item  of  $7,000.00  includes  much  secondhand  equip¬ 
ment  which  must  be  rebuilt  in  order  that  it  can  be  operated. 
The  value  of  this  equipment  in  its  present  state  is  unde¬ 
terminable.  Also  listed  is  an  item  of  $4,625.00  labeled  as 
“Office-Household- Auto”.  Here  again  it  must  be  realized 
that  it  is  doubtful  that  Mr.  Harry  will  sell  his  home  furnish¬ 
ings  and  his  automobile  to  build  the  station  and  here  again 
he  did  not  testify  that  he  would  do  so.  Taking  these  three 
items  from  his  assets  and  substracting  their  total  amount 
from  his  net  worth  as  shown  by  the  Commission’s  Decision, 
leaves  him  with  an  asset  figure  of  less  than  $1,000.00. 

The  Commission  has  made  a  study  of  the  construction 
costs  of  radio  stations  in  the  United  States.  This  study  is 
entitled  “An  Economic  Study  Of  Standard  Broadcasting” 
bearing  the  issue  date  of  October  31, 1947.  Table  No.  18  of 
this  economic  study  (Suppl.  57)  shows  that  the  average 
total  construction  cost  of  a  part-time  local  station  in  com¬ 
munities  of  less  than  50,000  population,  amounts  to  a  sum 
totaling  $40,127.00.  It  is  a  known  fact  in  the  broadcasting 
industry  that  the  cost  of  labor  and  materials  for  stations 
has  increased  since  the  time  these  figures  were  compiled  by 
the  Commission.  The  Commission  can  hardly  be  heard  to 


35 


say  on  one  hand  that  the  cost  of  construction  a  part-time 
local  station  is  $40,000.00,  and  then  some  nine  months  later, 
with  the  cost  of  labor  and  materials  increasing,  state,  as  it 
does  in  the  Decision,  that  this  local  part-time  station  can  be 
built  for  some  $6,200.00  plus  obsolete  equipment  now  on 
hand. 

With  the  extremely  meager  resources  as  shown  by  Mr. 
Harry’s  own  statements  concerning  his  financial  condition 
it  is  apparent  that  as  an  applicant,  Mr.  Harry  is  not  finan¬ 
cially  able  to  construct  the  station  as  he  is  so  required  by 
the  Communications  Act  (Sec.  380(b)  319(a))  and  the  Com¬ 
mission’s  Rules  (Section  3.24(c)).  Therefore,  the  Com¬ 
mission’s  findings  in  this  respect  are  erroneous,  arbitrary 
and  capricious. 

The  Commission  erred  in  finding  that  “Applicant ! 
(Harry)  expects  to  obtain  local  news  from  the  Fostoria 
newspaper..  .  .”  (App.  157)  Such  a  finding  is  contrary , 
to  the  substantial  evidence  contained  in  the  record.  Mr. 
Harry’s  statement  concerning  local  Fostoria  news  is  not 
made  in  his  direct  testimony  but  made  in  response  to  aj 
question  during  the  cross-examination  by  Commission 
Counsel,  as  follows: 

“Q.  What  about  local  news? 

A.  Local  news,  we  have  provided  space  in  the  daily 
schedule  with  cooperation  with  the  local  newspaper. 
And  I  understand  from  the  business  manager  that  they 
are  willing,  if  we  get  the  station,  to  discuss  the  coopera¬ 
tion.  They,  of  course,  would  not  be  willing  to  testify 
to  help  me  get  it.  But  they  are  willing  to  discuss  the 
cooperation  afterwards;  even  on  the  basis  of  sustain¬ 
ing  time  or  a  reciprocal  advertising  basis  in  which  they 
will  do  some  advertising  for  themselves  of  their  own 
newspaper,  provide  the  local  news  program  and  we 
will  reciprocate  in  advertising  our  programs  and  like 
things  in  the  newspaper.”  (R.  541) 

i 

In  direct  contradiction  to  the  above  statement,  the  testi¬ 
mony  in  the  record  is  as  follows : 

4  ‘  Q.  Concerning  the  furnishing  of  news  to  the  appli¬ 
cant  in  Fostoria,  do  you  of  your  own  knowledge,  know 
if  such  a  thing  is  possible? 
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“Mr.  S.  A.  Horvitz: 

I  know  that  Mr.  Hopkins  has  stated  definitely  he 
will  not  let  him  nse  local  news  or  furnish  it  to  him 
or  even  publish  his  programs  in  his  newspaper. 
Mr.  Hopkins  told  me  that  himself. 

“Mr.  Harry: 

Please  identify  him. 

“Mr.  Horvitz: 

Mr.  Hopkins  who  is  the  publisher  of  the  paper. 
His  name  is  Fred  M.  Hopkins.  He  is  the  pub¬ 
lisher  of  the  Review-Times  at  Fostoria  and  he  told 
me  that  himself  that  he  would  have  no  dealings 
with  him  (Mr.  Harry).  That  he  would  not  let  him 
use  the  paper,  that  he  would  not  publish  his  pro¬ 
grams  in  the  paper  and  he  has  given  me  his  prom¬ 
ise  (permission)  to  make  that  statement  here  in 
court.”  (R.  628,  629,  630) 

From  the  above  it  can  be  seen  that  Mr.  Harry  asked 
questions  of  Mr.  Horvitz  during  this  testimony  and  no  at¬ 
tempt  on  Mr.  Harry’s  part  was  made  to  contradict  what 
Mr.  Horvitz  had  stated.  Therefore,  the  uncontradicted  tes¬ 
timony  in  the  record  shows  that  Mr.  Harry  will  not  obtain 
local  news  from  the  Fostoria  newspaper  and  the  Commis¬ 
sion’s  findings  in  this  respect  are  arbitrary  and  capricious. 

The  Commission  erred  in  finding  as  follows: 

“While  the  record  indicates  confusion  in  Mr.  Harry’s 
mind  concerning  the  broadcasting  of  controversial  is¬ 
sues,  it  appears  that  he  proposes  to  permit  the  broad¬ 
cast  of  such  issues  involving  matters  of  public  impor¬ 
tance,  and  equal  time  will  be  given  for  the  expression 
of  various  points  of  view  with  respect  to  such  issues.” 
(Decision,  Paragraph  12,  App.  157,  158)  (emphasis 

supplied.) 

On  the  same  record,  the  Commission,  in  its  Proposed  De¬ 
cision  with  respect  to  Mr.  Harry’s  policies  concerning  con¬ 
troversial  issues,  found  “Mr.  Harry  will  not  permit  broad¬ 
casts  of  controversial  issues  over  the  station  during  the 
first  year  of  operation,  and  thereafter  will  determine  in 
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each  case  whether  or  not  discussions  of  controversial  issues 
will  be  broadcast”.  (Proposed  Decision,  Paragraph  11, 
App.  54,  55.)  I 

On  pages  547  and  548  of  the  record,  Mr.  Harry’s  testi¬ 
mony  concerning  controversial  issues  is  as  follows : 

“ I  would  say  that  controversial  issues  will  be  some¬ 
thing  that  I  don’t  care  to  get  into  for  the  first  year  of 
my  operation.  After  that  time  I  would  reserve  the 
right  to  determine  in  each  case  whether  or  not  I  should 
permit  the  thing  to  be  aired.”  (R.  547,  548) 

l 

Therefore  it  can  be  seen  that  the  findings  of  the  Commis¬ 
sion  with  respect  to  Mr.  Harry’s  treatment  of  controversial 
issues  are  directly  contrary  to  his  testimony  in  the  record 
concerning  these  matters. 

Even  in  this  Decision  as  above  cited,  the  Commission 
states  that  Mr.  Harry  is  confused  in  his  mind  on  this  point. 
If  Mr .  Harry  himself  does  not  know  what  he  is  going  to  do 
about  controversial  issues,  how  can  the  Commission  assume 
that  his  policy  in  this  respect  will  be  in  the  public  interest  f 
Such  a  finding  is  obviously  without  evidential  foundation 
and  therefore  is  arbitrary  and  capricious. 

The  Commission  erred  in  its  findings  with  respect  to  the 
manner  in  which  Laurence  W.  Harry  intends  to  handle  re¬ 
ligious  broadcasts.  In  the  final  Decision  of  July  14,  1948, 
the  Commission  found  as  follows : 

* 1  Applicant  (Laurence  W.  Harry)  has  an  agreement 
with  the  Presbyterian  Church  of  Fostoria  which  gives 
that  Church  the  exclusive  right  to  broadcast  its  ser¬ 
vices  over  applicant’s  FM  facilities,  at  a  particular 
time  each  Sunday  morning  and  he  will  have  the  same 
arrangement  for  the  proposed  AM  station.  Other 
churches  desiring  time  on  either  the  AM  or  the  FM 
stations,  would  be  given  time  on  a  rotating  basis  for 
the  broadcast  of  their  programs.” .  (Decision,  App. 
157-158,  Par.  12)  (emphasis  supplied.)  j 

“.  .  .  and  that  his  policies  with  respect  to  religious 
broadcasts  all  of  which  are  to  be  on  a  sustaining  basis 
will  be  in  the  public  interest.”  (Conclusion,  Paragraph 
5,  App.  175.)  *  ' 
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In  the  Commission’s  proposed  Decision  of  January  10, 
1948,  on  the  same  set  of  facts  as  the  Final  Decision,  it  found 
with  respect  to  Mr.  Harry’s  intention  regarding  religious 
broadcasts  as  follows: 

“Applicant  has  an  agreement  with  the  Presbyterian 
Church  of  Fostoria  which  gives  that  Church  the  exclu¬ 
sive  right  to  broadcast  its  services  over  applicant’s  FM 
facilities  at  a  particular  time  each  Sunday  morning  and 
he  will  have  the  same  arrangement  for  the  proposed 
AM  station.  Other  churches  desiring  time  on  either  the 
FM  or  AM  stations  would  have  to  broadcast  at  some 
other  hour  on  Sunday  regardless  of  the  usual  hour  of 
their  services ”.  (Proposed  Decision,  App.  55,  Para¬ 
graph  11.)  (emphasis  supplied.) 

The  Commission  then  concluded : 

“This  failure  to  understand  the  responsibility  of  a 
broadcast  licensee  to  use  the  facility  as  a  medium  for 
community  service  and  education  is  also  apparent  in 
Mr.  Harry’s  proposed  preferential  treatment  of  one 
church  in  Fostoria  ...”  (Proposed  Decision,  App. 
71,  72,  Conclusion  No.  5.) 

The  record  shows  that  Mr.  Harry  does  not  intend  to  make 
the  facilities  of  his  proposed  station  at  Fostoria  available 
to  all  of  the  churches  of  that  city  on  an  equal  basis  and  on 
this  point  he  states : 

“We  can’t  let  everyone  on  at  the  same  time.  And  we 
can’t  alternate  it.”  (R.  546) 

The  Commission’s  findings  in  its  Proposed  Decision  are 
supported  by  the  record.  However,  its  findings  in  the  final 
decision  in  this  respect  are  not  supported  by  the  record  and 
are  therefore  arbitrary  and  capricious. 

The  Commission’s  findings  in  the  Final  Decision  with 
respect  to  Mr.  Harry’s  intentions  regarding  political  broad¬ 
casts  are  arbitrary  and  capricious  because  they  are  con¬ 
trary  to  the  record.  In  the  Proposed  Decision  of  January 
10, 1948  the  Commission  concluded  that  Mr.  Harry  demon¬ 
strated  his  failure  to  understand  his  responsibility  as  a 
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broadcast  licensee  by  “his  desire  to  discourage  the  use  of 
the  proposed  station  for  political  broadcasts  and  through 
possible  use  of  the  device  of  increased  rates  for  such  broad¬ 
casts”.  (Proposed  Decision,  App.  72,  Conclusion  No.  5.) 

In  the  Final  Decision,  the  Commission  concluded : 

“We  are  also  satisfied  that  Mr.  Harry  will  not  follow 
the  practice  of  discouraging  political  broadcasts 
through  the  charging  of  rates  higher  than  his  standard 
commercial  rates  ...”  (Decision,  App.  175,  Conclu+ 
sion  No.  5.) 

On  pages  549  and  550  of  the  record,  the  testimony  of  Mr 
Harry  regarding  political  broadcasts  (App.  237)  supports 
the  Commission’s  conclusion  in  its  Proposed  Decision 
while  the  Commission’s  Conclusions  in  this  respect  in  its 
Final  Decision  are  not  supported  by  the  record  and  are 
therefore  arbitrary  and  capricious.  i 

From  the  foregoing  it  can  be  seen  that  the  Commission 
ignored  substantial  evidence  and  failed  to  find  in  accord¬ 
ance  with  the  weight  of  substantial  evidence.  Appellants 
evidence  cited  herein  is  substantial  because  it  is  such  rele- 
vent  evidence  as  a  reasonable  mind  might  accept  as  ade¬ 
quate  to  support  a  conclusion.  A  great  deal  of  this  evi¬ 
dence  is  undisputed,  yet  the  Commisison  has  disregarded  it. 
It  is  the  duty  of  the  Commission  to  decide  the  case  before 
it  on  all  of  the  evidence.  The  Commission  is  not  at  liberty 
to  rely  on  part  of  the  evidence  to  support  its  findings  and 
put  aside  all  other  undisputed  evidence.  ( Peninsula  &  Oc¬ 
cidental  Steamship  Co.  v.  N.  L.  R.  B.,  98  Fed.  2nd  411; 
N.  L.  R.  B.  v.  Columbia  Enameling  <&  Stamping  Co.,  306 
IT.  S.  292,  59  S.  Ct.  501.)  Findings  of  fact  and  conclusions 
not  based  upon  and  not  in  accordance  with  substantial  evi¬ 
dence  are  arbitrary  and  capricious.  ( Tri-State  B/cg  Co., 
Inc.  v.  F.  C.  C.,  96  Fed.  2nd,  564,  566 ;  68  App.  D.  C.  292 ; 
Atchison  T.  <&  S.  F.  Ry.  Co.  v.  U.  S.,  295  U.  S.  193,  201,  202 ; 
55  S.  Ct.  748;  Saginaw  B/cg  Co.  v.  F.  C.  C.,  96  Fed.  2nd  554, 
561 ;  68  App.  D.  C.  282 ;  Certiorari  Denied,  59  S.  Ct.  72,  305 
U.  S.  613 ;  Beaumont  S.  L.  &  W.  Ry.  Co.  v.  U.  S.,  282  U.  S. 
74,  86,  51  S.  Ct.  1.)  | 
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Thus  the  Commission’s  Decision  of  July  14,  1948  should 
he  set  aside  because  its  findings  and  conclusions  are  arbi¬ 
trary  and  capricious  in  that  they  are  contrary  to  and  ignore 
the  substantial  evidence  in  the  record  of  this  case. 

Point  No.  6. 

The  Commission  Erred  in  its  Decision  of  July  14,  1948,  by 
Finding  and  Concluding,  in  a  Manner  Directly  Contrary 
to  the  Findings  and  Conclusions  Contained  in  its  Pro- 
prosed  Decision  of  January  10,  1948,  Thereby  Depriv¬ 
ing  this  Appellant  of  its  Eight  (1)  to  Proper  and  Time¬ 
ly  Notice  Thereof  (2)  to  File  Exceptions  Thereto  and 
(3)  to  Have  Oral  Argument  Thereon. 

In  the  Commission’s  Proposed  Decision  in  this  case  (Jan¬ 
uary  10,  1948) ,  the  Commission,  with  respect  to  Laurence 
W.  Harry  trading  as  Fostoria  Broadcasting  Company, 
found  and  concluded  as  follows : 

“5.  There  remains  for  consideration  the  application  of 
Laurence  W.  Harry,  tr/as  Fostoria  Broadcasting  Com¬ 
pany,  which  application,  as  previously  indicated,  is 
mutually  exclusive  with  that  of  Mansfield  Journal 
Company.  Since  we  propose  to  deny  the  application 
of  Mansfield  Journal  Company  on  grounds  independent 
of  any  consideration  of  the  application  of  Laurence 
W.  Harry,  we  are  not  required  to  give  its  application 
comparative  consideration  with  that  of  Mr.  Harry. 
However ,  upon  the  record  before  us,  we  are  unable  to 
conclude  that  the  public  interest  would  be  served  by 
granting  the  application  of  Laurence  W.  Harry.  This 
applicant  would  not  permit  the  use  of  the  proposed 
facility  for  the  discussion  of  controversial  issues,  at 
least  during  the  first  year  of  operation,  and  thereafter 
would  limit  its  use  for  this  purpose.  We  have  repeat¬ 
edly  pointed  out  that,  under  the  Communications  Act 
of  1934,  the  duty  of  a  licensee  to  operate  in  the  public 
interest  includes  the  obligation  to  provide  time  for  the 
discussion  of  public  controversial  issues.  In  United 
Broadcasting  Company  (WHKC),  10  F.  C.  C.  Reports 
515,  we  specifically  stated  that  there  was  a  duty  on 
'  ‘each  station  licensee  to  be  sensitive  to  the  problems, 
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of  public  concern  in  the  community  and  to  make  suf¬ 
ficient  time  available,  on  a  nondiscriminatory  basis,  for 
full  discussion  thereof.  *  *  *  ’  It  was  further  pointed' 
out  therein  that  the  operation  of  any  station  under  ex¬ 
treme  principles  that  no  time  would  be  available  for 
the  discussion  of  public  issues  is  clearly  inconsistent 
with  the  concept  of  public  interest  established  by  the 
Communications  Act.  Mr.  Harry,  by  establishing  a 
policy  of  barring  discussions  of  controversial  issues; 
has  indicated  a  lack  of  understanding  of  his  statutory 
obligations  to  operate  in  the  public  interest.  This  fail¬ 
ure  to  understand  the  responsibility  of  a  broadcast  li¬ 
censee  to  use  the  facility  as  a  medium  for  community 
service  and  education  is  also  apparent  in  Mr.  Harry’s 
proposed  preferential  treatment  of  one  church  in  Fos- 
toria  and  his  desire  to  discourage  the  use  of  the  pro¬ 
posed  station  for  political  broadcasts  through  possible 
use  of  the  device  of  increased  rates  for  such  broadcasts. 
For  this  reason ,  we  believe  that  the  application  of  Laur¬ 
ence  W.  Harry,  tr/as  Fostoria  Broadcasting  Company, 
should  be  denied.”  (App.  71,  72)  (emphasis  supplied^) 

Upon  the  same  set  of  facts  the  Commission,  in  its  Final 
Decision  of  July  14, 1948,  with  respect  to  the  application  of 
Laurence  W.  Harry,  found  and  concluded  as  follows : 

“5.  There  remains  for  consideration  the  application  of 
Laurence  W.  Harry,  tr/as  Fostoria  Broadcasting  Com¬ 
pany,  which  application,  as  previously  indicated,  in¬ 
volves  mutually  prohibitive  interference  with  that  of 
Mansfield  Journal  Company.  Since  we  shall  deny  the 
application  of  Mansfield  Journal  Company  on  grounds 
independent  of  any  consideration  of  the  application  of 
Laurence  W.  Harry,  we  are  not  required  to  give  its 
application  comparative  consideration  with  that  of  Mr. 
Harry.  Upon  a  careful  review  of  the  entire  record 
with  respect  to  Laurence  W.  Harry,  we  conclude  that 
he  is  legally,  technically,  financially,  and  otherwise 
qualified  to  be  a  licensee  of  the  facilities  he  requests. 
Mr.  Harry  proposes  a  program  service  designed  to 
meet  the  needs  and  desires  of  the  areas  and  popula¬ 
tions  he  proposes  to  serve.  While  the  record  reveals 
some  confusion  on  the  party  of  Mr.  Harry  concerning 
the  broadcasting  of  controversial  issues,  we  are  satis¬ 
fied  that  he  will  operate  his  proposed  station  in  accor- 
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dance  with  the  principle  stated  In  re  United  Broad¬ 
casting  Company  ( WHKC)  10  FCC  Reports  515, 
wherein  we  said  that  there  was  a  duty  on  ‘each  station 
licensee  to  be  sensitive  to  the  problems  of  public  con¬ 
cern  in  the  community  and  to  make  sufficient  time  avail¬ 
able,  on  a  non-discriminatory  basis,  for  full  discussion 
thereof.  *  *  *’  We  are  also  satisfied  that  Mr.  Harry 
will  not  follow  the  practice  of  discouraging  political 
broadcasts  through  the  charging  of  rates  higher  than 
his  standard  commercial  rates,  and  that  his  policies 
with  respect  to  religious  broadcasts,  all  of  which  are  to 
be  on  a  sustaining  basis,  will  be  in  the  public  interest. 
(App.  174) 

“6.  Although  we  have  determined  that  Mr.  Harry  is  in 
every  way  qualified  to  receive  a  grant  of  Ids  applica¬ 
tion,  nevertheless  that  application  cannot  now  be 
granted.  The  frequency  he  seeks,  1510  kc,  is  a  U.  S. 
Class  I-B  frequency  and  therefore  is  included  within 
the  policy  announced  by  the  Commission  in  Public  No¬ 
tice  No.  6630,  released  May  8, 1947,  stating  that  action 
would  be  deferred  on  all  applications  for  daytime  use 
of  U.  S.  Class  I  frequencies  until  a  decision  had  been 
arrived  at  in  the  proceeding  (Docket  No.  8333)  with 
respect  to  the  need  to  promulgate  Rules  and  Regula¬ 
tions  concerning  daytime  skywave  transmission  of 
standard  broadcast  stations.  Mr.  Harry  has  filed  a  pe¬ 
tition  requesting  that  his  application  be  exempted  from 
this  policy.  While  recognizing  that  this  policy  may 
impose  some  hardship  on  Mr.  Harry,  as  well  as  on 
other  applicants,  the  Commission  considers  that  the 
granting  of  an  exemption  not  heretofore  made  from 
this  policy  would  be  inconsistent  with  the  stated  pur¬ 
pose  of  the  policy  and  therefore  would  not  serve  the 
public  interest,  convenience,  or  necessity.  (See  Order 
adopted  April  1,  1948  in  re  application  of  Syndicate 
Theatres,  Inc.,  Columbus,  Indiana  (Docket  No.  7099) 
(Mimeo  No.  18805;  FCC  48-942).  (App.  175) 

“11.  It  Is  Further  Ordered,  That  the  application  of 
Laurence  W.  Harry,  tr/as  Fostoria  Broadcasting  Com¬ 
pany,  for  a  construction  permit  for  a  new  standard 
broadcast  station  at  Fostoria,  Ohio,  Be,  and  It  Is  Here¬ 
by,  Retained  on  the  hearing  docket  and  placed  in  the 
pending  file.”  (emphasis  supplied)  (App.  177). 
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In  consolidated  proceedings  before  the  Commission,  the 
Buies  contemplate  a  procedure  sought  by  this  appellant.! 
That  is,  after  the  hearing,  the  intention  of  the  Commission 
with  respect  to  the  parties  to  the  hearing  is  set  forth  in  a 
proposed  decision.  The  parties  then  have  the  right  to  file 
exceptions  to  this  proposed  decision  and  to  have  oral  argu¬ 
ment  thereon  before  final  decision.  (FCC  Buies  1.851, 1.854, 
1.856,  Suppl.  53-56). 

The  Commission’s  Buies  specifically  provide  in  Section 
1.856,  that  after  a  hearing  and  “ after  a  full  opportunity 
has  been  afforded  all  parties  for  the  filing  of  exceptions, 
supporting  statements,  brief,  and  for  oral  argument,  as  pro¬ 
vided  above,  the  Commission  will  issue  its  final  decision”. 
(FCC  Buie  1.856,  SuppL  56).  (emphasis  supplied) 

The  Commission’s  Decision  of  July  14,  1948  is  in  violas 
tion  of  the  statutory  mandate  of  Section  409(a)  of  the  ComT 
munications  Act  of  1934,  as  amended.  The  last  sentence  of 
this  Section  of  the  Communications  Act  is  as  follows :  j 

“In  all  cases  heard  by  an  examiner,  the  Commission 
shall  hear  oral  argument  on  the  request  of  either 
party”.  (47  U.  S.  C.  A.,  Section  409(a),  Suppl.  53). 

This  appellant  has  been  afforded  oral  argument  on  a 
proposed  decision  which  proposed  to  deny  the  application 
of  Laurence  W.  Harry,  but  it  has  not  been  afforded  oral 
argument  on  the  findings  and  conclusions  contained  in  the 
final  decision  which  purportedly  ordered  that  the  Harry 
application  be  retained  in  the  pending  files  of  the  Commis¬ 
sion.  It  was  only  after  oral  argument  that  the  Commission 
found,  in  a  manner  contrary  to  its  proposed  decision,  there¬ 
fore,  this  appellant  has  at  no  time  been  afforded  the  right 
of  oral  argument  on  the  findings  and  conclusions  with  re¬ 
spect  to  Lawrence  W.  Harry  as  contained  in  the  final  deci¬ 
sion  of  July  14, 1948.  In  the  instant  case,  the  Commission 
has  arbitrarily  deprived  this  appellant  of  its  right  of  oral 
argument  on  the  Commission’s  final  findings  and  conclu¬ 
sions  with  respect  to  an  adversary  party  whose  applica¬ 
tion  is  mutually  exclusive  to  that  of  this  appellant. 
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Under  the  statutory  mandate  of  Section  309(a)  of  the 
Communications  Act,  this  appellant,  after  its  application 
has  been  designated  for  hearing,  has  the  right  to  the  proce¬ 
dure  prescribed  by  the  Rules  and  Regulations  of  the  Com¬ 
mission.  This  Section  of  the  Communications  Act  provides 
that  after  the  Commission  designates  an  application  for 
hearing,  “it  shall  notify  the  applicant  thereof,  shall  fix  and 
give  notice  of  a  time  and  place  for  hearing  thereon,  and 
shall  afford  such  applicant  an  opportunity  to  he  heard  un¬ 
der  such  Rules  and  Regulations  as  the  Commission  may  pre¬ 
scribe”.  (Communications  Act  of  1934,  as  amended,  Sec- 
lion  309(a),  SuppL  51).  Here  again  it  can  be  seen 
that  the  Commission’s  final  decision  which  purports  to  dis¬ 
pose  of  the  Harry  application  in  a  manner  entirely  different 
from  the  proposed  denial  of  that  application  in  the  proposed 
decision  deprives  this  appellant  of  its  right  to  he  heard  in 
accordance  with  the  provisions  of  the  Act. 

The  Commission,  on  prior  occasions  where  it  changed  its 
findings  of  fact  and  conclusions  subsequent  to  the  issuance 
of  a  proposed  decision  and  after  oral  argument  on  excep¬ 
tions  to  a  proposed  decision,  has  issued  supplemental  pro¬ 
posed  decisions  and  revised  proposed  decisions.  These  re¬ 
vised  or  supplemental  proposed  decisions  contain  the  re¬ 
vised  findings  of  fact  and  changed  conclusions  and  permit 
the  parties  to  the  proceeding  the  right  to  file  exceptions  and 
have  oral  argument  thereon  before  the  issuance  of  a  final 
decision.  This  procedure  was  followed  in  the  following  re¬ 
cent  Commission  cases.  (James  A.  Noe  et  al ,  PCC  Docket 
No.  6346;  Elgin  Broadcasting  Co.  et  al.,  FCC  Docket  No. 
6962;  Northwestern  Ohio  Broadcasting  Cory,  et  al.,  FCC 
Docket  No.  7357;  Lycoming  Cownty  Broadcasting  Cory., 
et  al.,  FCC  Docket  No.  7425 ;  and  Jackson  Broadcasting  Co., 
et  al.,  FCC  Docket  No.  7487).  Thus  it  can  be  seen  that 
through  the  vehicle  of  supplemental  proposed  decisions  or 
revised  proposed  decisions,  the  Commission  has  complied 
with  its  own  Rules,  fulfilled  its  statutory  obligation  under 
the  Communications  Act,  and  met  “the  pertinent  demands 
of  due  process.” 
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Therefore,  the  procedure  here  employed  by  the  Commis¬ 
sion  with  respect  to  the  application  of  Laurence  W.  Harry  I 
which  is  mutually  exclusive  to  the  application  of  this  appel¬ 
lant,  is  illegal  because  by  it  this  appellant  is  denied  its 
rights  under  the  Commission’s  Buies  and  Begulations  andi 
the  Communications  Act  of  1934,  as  amended.  This  same  il- 
legal  procedure  deprives  this  appellant  of  its  right  to  a 
full  and  fair  hearing.  The  right  to  a  hearing  includes  the 
right  to  oral  argument.  There  has  been  no  oral  argument 
on  the  Commission’s  final  findings  and  conclusions  regard¬ 
ing  the  application  of  Laurence  W.  Harry.  All  of  this  is  I 
a  violation  of  this  appellant’s  right  to  due  process  of  law 
under  the  Fifth  Amendment  to  the  Constitution  of  the 
United  States  {Morgan  et  al  v.  U.  S.,  304  U.  S.  1). 

Point  No.  7. 

The  Commission’s  Decision  is  Erroneous  Because  it  De¬ 
prives  this  Appellant  of  its  Right  to  a  Final  Action 
with  Respect  to  this  Consolidated  Adversary  Proceed¬ 
ing.  | 

The  Commission’s  orders  of  designation  of  February  27; 
1946  and  June  13,  1946,  (App.  228,  231)  designate  the  ap¬ 
plication  of  this  appellant  for  consolidated  hearing  with 
the  application  of  Laurence  W.  Harry,  tr/as  Fostoria 
Broadcasting  Company.  One  of  the  issues,  in  substance,  is 
that  the  Commission  will  determine,  on  a  comparative 
basis,  which,  if  any,  of  the  applications  should  be  granted. 
As  far  as  this  appellant  has  been  advised,  the  issues  of  this 
consolidated  hearing  have  never  been  changed,  nor  has  the 
consolidated  status  of  this  proceeding  been  altered.  There¬ 
fore,  Laurence  W.  Harry  is  still  an  adversary  party  in  this 
proceeding  with  this  appellant.  Under  the  Communications 
Act,  the  Commission  is  required  to  conduct  its  proceedings 
“as  will  best  conduce  the  proper  dispatch  of  business  and 
to  the  ends  of  justice”.  (Section  4(j)  Suppl.  51).  Also, 
the  issues  of  the  hearing  require  a  final  determination  by 
the  Commission  with  respect  to  the  parties  of  the  consoli¬ 
dated  proceeding. 
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The  Commission’s  Decision  of  Jnly  14, 1948  deprives  this 
appellant  of  its  right  to  a  final  determination  in  this  consoli¬ 
dated  proceeding.  There  has  been  a  purported  Final  deter¬ 
mination  by  the  Commission  in  this  consolidated  matter 
with  respect  to  this  appellant,  however,  in  the  case  of  the 
application  of  Laurence  W.  Harry,  who  is  still  an  adversary 
party  to  this  proceeding,  there  has  been  no  final  Commission 
action. 

This  appellant  has  no  way  of  knowing  the  final  outcome 
of  the  proceeding  to  which  it  and  Laurence  W.  Harry  are 
still  adversary  parties  because  the  Commission’s  purported 
Final  Decision  erroneously  proposes  to  deny  the  application 
of  this  appellant  and,  by  a  peculiar  maneuver,  purports  to 
retain  the  Harry  application  on  the  hearing  docket  and 
place  it  in  the  pending  file.  (Decision,  App.  177,  Conclu¬ 
sion,  Paragraph  11).  In  such  a  case  as  the  matter  herein 
involving  adversary  parties,  where  the  question  of  the  grant 
of  one  of  the  two  mutually  exclusive  applications  is  the  main 
question  to  be  decided  by  the  Commission,  each  of  the  ad¬ 
versary  parties,  after  a  hearing,  as  a  matter  of  right,  are 
entitled  to  know  the  Commission’s  final  disposition  with 
respect  to  both  applications.  Because  of  mutually  prohibi¬ 
tive  electrical  interference,  only  one  of  these  two  applica¬ 
tions  may  be  granted.  The  Commission  is  not  required  to 
grant  either  one  of  the  applications  unless  the  public  inter¬ 
est  will  be  served.  But,  the  Commission  is  required,  after 
a  hearing,  to  issue  a  final  decision,  finally  disposing  of  the 
applications  involved.  In  the  instant  case,  the  Commission 
had  several  alternatives  before  it  and  past  decisions  of  the 
Commission  have  employed  various  means  of  meeting  such 
situations  as  those  similar  to  the  case  herein.  If  because 
of  pending  engineering  or  allocation  questions  before  the 
Commission  which  might  concern  applications,  such  as 
those  here  involved,  the  Commission  could  postpone  a  final 
decision  in  the  instant  case  until  after  the  other  matters 
had  been  decided.  Also,  if  the  Commission  felt  that  the 
public  interest  would  be  served  by  making  different  dis¬ 
position  of  one  application  in  a  hearing  than  it  would  make 
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toward  another,  upon  proper  notice  to  the  parties,  the  Com¬ 
mission  could  sever  that  application  and  eliminate  the  con¬ 
solidated  status  of  the  hearing  with  respect  to  that  appli¬ 
cation  and  dispose  of  it,  thus  permitting  a  final  disposition 
of  the  original  consolidated  case.  In  the  instant  consoli¬ 
dated  proceeding  there  has  been  no  final  action  because, 
from  the  peculiar  manner  in  which  the  Commission  has 
treated  one  of  the  applications,  the  other  parties  to  the 
proceeding  do  not  know  whether  that  application  will  be! 
granted  or  denied. 

This  appellants  application  has  not  been  severed  from; 
the  consolidated  proceeding  in  which  it  was  heard  nor  has! 
the  application  of  Laurence  W.  Harry  been  in  any  way  sepa¬ 
rated  from  this  proceeding.  Therefore,  the  consolidated 
status  of  this  proceeding  remains  the  same  today  as  it  was 
under  the  issues  of  the  orders  of  designation.  After  this 
consolidated  proceeding  the  Commission  issued  a  Proposed 
Decision  with  respect  to  all  parties.  This  Proposed  Deci¬ 
sion  looked  to  a  final  disposition  of  the  applications.  How¬ 
ever,  the  Commission,  between  the  Proposed  Decision  and 
the  purported  Final  Decision,  changed  its  conclusions  and 
now  proposes  an  intermediate  type  of  disposition  whidft 
leaves  the  ultimate  outcome  of  the  consolidated  proceeding 
unknown  to  any  of  the  parties.  As  long  as  this  appellant 
is  an  adversary  party  to  a  proceeding  involving  a  mutually 
exclusive  application  for  the  same  facilities,  the  Commis¬ 
sion,  under  the  Communications  Act,  is  required  to  act  with 
finality  regarding  all  parties  to  that  hearing.  Such  a  final 
action  by  the  Commission  is  a  necessary  pre-requisite  be¬ 
fore  the  other  parties  may  avail  themselves  of  their  respec¬ 
tive  rights  of  due  process  of  law. 

The  Commission,  by  failing  to  finally  conclude  this  con¬ 
solidated  proceeding  in  accordance  with  its  own  order  of 
designation,  deprives  this  appellant  of  its  right  to  a  final 
action  and  its  right  to  the  proper  remedial  procedure  guar¬ 
anteed  to  it  by  due  process  of  law.  ( Radio  Commission  y. 
Nelson  Bros.  Co.,  289  U.  S.  266,  276  (1933)  &  Section  4(j), 
Communications  Act  of  1934). 
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Point  No.  8. 

As  a  Result  of  the  Commission’s  Erroneous  Decision  of 
July  14,  1948,  this  Appellant  is  Aggrieved  and  its  In¬ 
terests  Have  Been  Adversely  Afferted. 

This  appellant,  as  an  applicant  before  the  Commission,  is 
entitled,  as  a  matter  of  right  to  a  full  and  fair  hearing.  The 
right  to  a  full  and  fair  hearing  embraces:  (1)  The  right 
to  be  fairly  and  timely  advised  of  the  procedure  to  be  em¬ 
ployed  by  the  Commission,  (2)  The  right  to  be  advised  of 
those  matters  upon  which  the  Commission  intends  to  find 
and  conclude  and  (3)  The  right  to  have  oral  argument. 

This  right  to  a  full  and  fair  hearing  is  guaranteed  to 
this  appellant  by  the  due  process  provisions  of  the  Consti¬ 
tution  of  the  United  States.  This  right  of  due  process  to  a 
full  and  fair  hearing  has  been  recognized  as  the  right  of  an 
individual  and  “one  of  the  few  rights  guaranteed  by  our 
Constitution  which  are  substantially  absolute”.  {W JR, 
The  Good  Will  Station,  Inc.  v.  F.  C.  C.,  No.  9464,  U.  S.  Ct. 
App.  for  D.  C.,  decided  October  7, 1948). 

This  appellant’s  right  to  a  full  and  fair  hearing  has  been 
abridged  by  the  Commission,  in  its  Decision  of  July  14, 
1948,  wherein  the  Commission  found  and  concluded  upon 
matters,  of  which  this  appellant  had  no  prior  notice  and 
no  indication  whatever  that  the  Commission  intended  to  so 
find,  to  so  conclude,  as  previously  discussed  herein  (Point 
No.  1). 

Appellant  is  aggrieved  by  the  Commission’s  arbitrary 
abuse  of  its  statutory  authority  as  shown  by  its  findings  and 
conclusions  upon  matters  entirely  beyond  its  jurisdiction. 
By  so  doing,  the  Commission  deprives  this  appellant  of  (1) 
its  right  of  notice  concerning  such  matters  and  (2)  its  right 
of  opportunity  to  meet  the  issues  raised  by  such  matters  on 
which  this  appellant  has  had  no  opportunity  to  be  heard. 
Such  an  illegal  procedure  adversely  affects  the  interests  of 
this  appellant. 

Appellant  is  further  aggrieved  because  the  findings  and 
conclusions  of  the  Commission’s  Decision  are  contrary  to 
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the  evidence  contained  in  the  record.  Findings  and  con¬ 
clusions  not  based  upon  the  record  are  inadequate  because j 
they  are  not  supported  by  the  substantial  evidence  in  the 
record.  Therefore,  they  are  arbitrary  and  capricious.  It 
is  the  duty  of  the  Commission  to  make  adequate  findings, 
and  when  the  Commission  has  failed,  it  has  committed  re¬ 
versible  error.  This  appellant  has  been  denied  its  right 
to  adequate  findings  required  by  due  process  of  law.  ( Sagi U 
now  Broadcasting  Co.  v.  F.  C.  C.,  96  Fed.  2nd  554,  68  Ap¬ 
peals,  D.  C.  282,  Certiorari  Denied  59  S.  Ct.  72,  305  TJ.  S. 
613). 

Any  abridgement  of  this  appellants  right  to  a  full  and 
fair  hearing,  likewise  abridges  this  appellant’s  right  of  due 
process  of  law.  This  appellant,  having  been  deprived  of 
its  right  of  due  process  of  law  in  numerous  instances  as 
hereinbefore  recited  in  this  brief,  is  entitled  to  appellate  re¬ 
lief.  The  Supreme  Court  of  the  United  States  has  held  that 
proceedings  before  the  Federal  Communications  Commis¬ 
sion  “must  satisfy  the  pertinent  demands  of  due  process” 
(Radio  Commission  v.  Nelson  Bros.  Co.,  289  U.  S.  266). 
This  appellant  has  been  subjected  to  a  procedure  before 
the  Commission  which  does  not  satisfy  the  pertinent  de¬ 
mands  of  due  process  of  law  because  it  deprives  this  appel¬ 
lant  of  its  right  to  a  full  and  fair  hearing  and  such  a  depri¬ 
vation  is  aggrievement  per  se.  In  this  respect,  this  Honor¬ 
able  Court  has  held  as  follows : 

“There  has  been  no  need  for  litigants  to  obtain  rulings 
in  support  of  the  right  of  hearing  on  questions  of  law 
when  opportunity  to  be  heard  on  such  questions  has 
not  been  denied.  Dartmouth  College  v.  Woodward,  4 
Wheat.  518,  581  (U.  S.  1819)  (Webster’s  argument), 
and  Galpin  v.  Page,  18  Wall.  350,  368  (U.  S.  1873),  cited 
in  the  Wilson  case,  sufficiently  attest  that  an  essential 
element  of  due  process  is  an  opportunity  to  be  heard 
before  the  reaching  of  a  judgment,  that  judgment  with¬ 
out  opportunity  to  be  heard  is  judicial  oppression.  Lon¬ 
doner  v.  Denver,  210  U.  S.  373  (1908),  Morgan  v.  U.  S., 
304  U.  S.  1  (1938),  Erie  R.  Co.  v.  Patterson,  79  N.  J.  L- 
512,  76  Atl.  1065  (1910),  also  cited  in  the  Wilson  Case, 
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attest  that  the  due  process  guarantee  of  hearing  in¬ 
cludes  an  opportunity  for  argument.  Also  pertinent 
are  State  v.  Milhollan,  50  N.  D.  184,  195,  N.  W.  292 
(1923),  and  State  v.  City  of  Milwaukee,  157  Wis.  505, 
147  N.  W.  50  (1914).”  (WJR  v.  F.  C.  C.,  No.  9464) 
(emphasis  supplied). 

Having  deprived  this  appellant  of  its  right  of  due  process 
of  law,  the  Commission’s  Decision  is  invalid  and  should  be 
set  aside. 

CONCLUSION. 

For  the  foregoing  reasons,  this  appellant  respectfully 
prays  that  this  Honorable  Court  set  aside  the  Federal  Com¬ 
munications  Commission  Decision  of  July  14,  1948  and  its 
Memorandum  Opinion  and  Order  of  October  20, 1948  which 
erroneously  deny  the  application  of  this  appellant  and  ap¬ 
pellant’s  Petition  For  Rehearing,  remand  the  case  to  the 
Commission  with  instructions  to  grant  this  appellant  the 
rights  to  which  it  is  entitled  under  the  Communications  Act 
of  1934,  as  amended,  the  Rules  and  Regulations  of  the  Com¬ 
mission,  due  process  of  law,  and  such  other  and  further 
relief  as  this  Honorable  Court  may  deem  just  and  proper 
in  the  premises. 


Respectfully  submitted, 

Geo.  O.  Sutton, 

William  Thomson, 

1038  National  Press  Bldg., 
Washington  4,  D.  C., 
Attorneys  for  Appellant. 
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SUPPLEMENT. 

Statutes  Involved. 

Communications  Act  of  1934,  as  Amended  (United  States 

Code,  Title  47). 

The  Sections  of  the  Communications  act  of  1934,  as 
amended,  which  are  pertinent  to  this  appeal  are : 

Section  4.(j) — The  Commission  may  conduct  its  proceed-  I 
ings  in  such  manner  as  will  best  conduce  the  proper  dis¬ 
patch  of  business  and  to  the  ends  of  justice.  No  Commis-  j 
sioner  shall  participate  in  any  hearing  or  proceeding  in 
which  he  has  a  pecuniary  interest.  Any  party  may  appear  ; 
before  the  Commission  and  be  heard  in  person  or  by  attor¬ 
ney.  Every  vote  and  official  act  of  the  Commission  shall 
be  entered  of  record,  and  its  proceedings  shall  be  public 
upon  the  request  of  any  party  interested.  The  Commis¬ 
sion  is  authorized  to  withhold  publication  of  records  or  pro¬ 
ceedings  containing  secret  information  affecting  the  na-i 
tional  defense.  I 

Section  309(a) — If  upon  examination  of  any  application 
for  a  station  license  or  for  the  renewal  or  modification  of  a 
station  license  the  Commission  shall  determine  that  public  j 
interest,  convenience,  or  necessity  would  be  served  by  thei 
granting  thereof,  it  shall  authorize  the  issuance,  renewal,! 
or  modification  thereof,  in  accordance  with  said  finding.  In 
the  event  the  Commission  upon  examination  of  any  such 
application  does  not  reach  such  decision  with  respect  there¬ 
to,  it  shall  notify  the  applicant  thereof,  shall  fix  and  give 
notice  of  a  time  and  place  for  hearing  thereon,  and  shall 
afford  such  applicant  an  opportunity  to  be  heard  under 
such  rules  and  regulations  as  it  may  prescribe. 

Section  402.(b) — An  appeal  may  be  taken,  in  the  manner 
hereinafter  provided,  from  decisions  of  the  Commission  to 
the  Court  of  Appeals  of  the  District  of  Columbia  in  any  of 
the  following  cases :  i 

(1)  By  any  applicant  for  a  construction  permit  for  a 
radio  station,  or  for  a  radio  station  license,  or  for  renewal 
of  an  existing  radio  station  license,  or  for  modification  of 
an  existing  radio  station  license,  whose  application  is  re¬ 
fused  by  the  Commission. 

i 

! 

j 
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(2)  By  any  other  person  aggrieved  or  whose  interests 
are  adversely  affected  by  any  decision  of  the  Commission 
granting  or  refusing  any  such  application. 

(3)  By  any  radio  operator  whose  license  has  been  sus¬ 
pended  by  the  Commission. 

(c)  Such  appeal  shall  be  taken  by  filing  with  said  court 
within  twenty  days  after  the  decision  complained  of  is  ef¬ 
fective,  notice  in  writing  of  said  appeal  and  a  statement  of 
the  reasons  therefor,  together  with  proof  of  service  of  a 
true  copy  of  said  notice  and  statement  upon  the  Commis¬ 
sion.  Unless  a  later  date  is  specified  by  the, Commission  as . 
part  of  its  decision,  the  decision  complained  of  shall  be  con¬ 
sidered  to  be  effective  as  of  the  date  on  which  public  an¬ 
nouncement  of  the  decision  is  made  at  the  office  of  the  Com¬ 
mission  in  the  city  of  Washington.  The  Commission  shall 
thereupon  immediately,  and  in  any  event  not  later  than 
five  days  from  the  date  of  such  service  upon  it,  mail  or 
otherwise  deliver  a  copy  of  said  notice  of  appeal  to  each 
person  shown  by  the  records  of  the  Commission  to  be  in¬ 
terested  in  such  appeal  and  to  have  a  right  to  intervene 
therein  under  the  provisions  of  this  section,  and  shall  at  all 
times  thereafter  permit  any  such  person  to  inspect  and 
make  copies  of  the  appellant’s  statement  of  reasons  for  said 
appeal  at  the  office  of  the  Commission  in  the  city  of  Wash¬ 
ington.  Within  thirty  days  after  the  filing  of  said  appeal 
the  Commission  shall  file  with  the  court  the  originals  or 
certified  copies  of  all  papers  and  evidence  presented  to  it 
upon  the  application  or  order  involved,  and  also  a  like  copy 
of  its  decision  thereon,  and  shall  within  thirty  days  there¬ 
after  file  a  full  statement  in  writing  of  the  facts  and  grounds 
for  its  decision  as  found  and  given  by  it,  and  a  list  of  all 
interested  persons  to  whom  it  has  mailed  or  otherwise  de¬ 
livered  a  copy  of  said  notice  of  appeal. 

(e)  At  the  earliest  convenient  time  the  court  shall  hear 
and  determine  the  appeal  upon  the  record,  to  enter  a  judg¬ 
ment  affirming  or  reversing  the  decision  of  the  Commission, 
and  in  event  the  court  shall  render  a  decision  and  enter  an 
order  reversing  the  decision  of  the  Commission,  it  shall  re¬ 
mand  the  case  to  the  Commission  to  carry  out  the  judgment 
of  the  court:  Provided,  however,  That  the  review  by  the 
Court  shall  be  limited  to  questions  of  law  and  that  findings 
of  fact  by  the  Commission,  if  supported  by  substantial  evi¬ 
dence,  shall  be  conclusive  unless  it  shall  clearly  appear  that 
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the  findings  of  the  Commission  are  arbitrary  or  capricious. 
The  court’s  judgment  shall  be  final,  subject,  however,  to 
review  by  the  Supreme  Court  of  the  United  States  upon 
writ  of  certiorari  on  petition  therefor  under  Section  240  of 
the  Judicial  Code,  as  amended,  by  appellant,  by  the  Com¬ 
mission,  or  by  any  interested  party  intervening  in  the 
appeal. 

Section  409.(a) — Any  member  or  examiner  of  the  Com-  j 
mission,  or  the  director  of  any  division,  when  duly  desig-  1 
nated  by  the  Commission  for  such  purpose,  may  hold  hear¬ 
ings,  sign  and  issue  subpenas,  administer  oaths,  examine 
witnesses,  and  receive  evidence  at  any  place  in  the  United 
States  designated  by  the  Commission;  except  that  in  the 
administration  of  Title  III  an  examiner  may  not  be  author¬ 
ized  to  exercise  such  powers  with  respect  to  a  matter  in¬ 
volving  (1)  a  change  of  policy  by  the  Commission,  (2)  the 
revocation  of  a  station  license,  (3)  new  devices  or  develop-  , 
ments  in  radio,  or  (4)  a  new  kind  of  use  of  frequencies.  In 
all  cases  heard  by  an  examiner  the  Commission  shall  hear 
oral  arguments  on  request  of  either  party. 


Buies  and  Regulations  of  the  Federal  Communications 

Commission. 

The  sections  of  the  Rules  and  Regulations  of  of  the  Fed¬ 
eral  Communications  Commisison  which  are  pertinent  to 
this  appeal  are: 

Section  1.851.  Initial,  recommended  cmd  proposed  deci¬ 
sions. — (a)  In  rule  making  and  in  all  cases  of  hearings  on 
applications  for  initial  licenses  the  presiding  officer  shall 
not  prepare  any  decision  but  shall  certify  the  entire  record 
to  the  Commission  for  decision. 

(b)  In  all  other  cases  the  order  or  notice  containing  the  1 
date  and  place  of  hearing  shall  specify  whether  the  presid¬ 
ing  officer  shall  prepare  an  initial  decision  as  provided  for 
in  subsection  (c)  herein,  or  a  recommended  decision  as  pro¬ 
vided  for  in  subsection  (d)  herein. 

(c)  In  all  cases  where  the  Commission’s  initial  decision  j 
is  prepared  by  the  presiding  officer  pursuant  to  an  order  j 
or  notice  of  the  Commission,  such  decision  shall  contain  ! 
findings  of  fact  and  conclusions,  as-  well  as  the  reasons  or 
basis  therefor,  upon  all  the  material  issues  of  fact^  law  or 
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discretion  presented  on  the  record;  and  the  appropriate 
rule,  order,  sanction,  relief,  or  denial  thereof.  The  initial 
decision  shall  show  the  ruling  of  the  presiding  officer  upon 
each  relevant  and  material  finding  and  conclusion  proposed 
by  the  parties.  Whenever  the  Commission’s  initial  deci¬ 
sion  is  prepared  by  the  presiding  officer  no  proposed  deci¬ 
sion  will  be  issued  by  the  Commission. 

(d)  In  cases  where  a  recommended  decision  is  prepared 
by  the  presiding  officer  pursuant  to  an  order  or  notice  of 
the  Commission,  such  decision  shall  contain  findings  of  fact, 
conclusions,  and  the  reasons  or  basis  therefor,  upon  all  the 
material  issues  of  fact,  law  or  discretion  presented  on  the 
record ;  the  appropriate  rule,  order,  sanction,  relief,  or  de¬ 
nials  thereof ;  and  recommendations  as  to  what  disposition 
of  the  case  should  be  made.  The  recommended  decision 
shall  be  transmitted  to  the  Commission  and  shall  not  be 
made  public  until  further  action  by  the  Commission.  After 
such  transmission  the  case  shall  be  transferred  to  the  Com¬ 
mission  and  the  Presiding  officer’s  jurisdiction  over  the 
proceedings  shall  cease. 

(e)  In  all  cases  where  a  recommended  decision  is  pre¬ 

pared  by  the  presiding  officer  (or  where  no  decision  is  pre¬ 
pared  by  a  presiding  officer),  the  Commission  will  issue  a 
proposed  decision  containing  its  proposed  findings  and  con¬ 
clusions,  as  well  as  the  reasons  or  basis  therefor,  upon  all 
the  material  issues  of  fact,  law,  or  discretion  presented  on 
the  record ;  and  the  appropriate  rule,  order,  sanction,  relief, 
or  denial  thereof.  If  a  recommended  decision  has  been  pre¬ 
pared  by  the  presiding  officer,  the  Commission  will  append 
it  to  its  proposed  decision  and  issue  both  simultaneously. 
Such  proposed  decision  will  show  the  ruling  of  the  Com¬ 
mission  upon  each  relevant  and  material  findings  and  con¬ 
clusion  proposed  by  the  parties.  4 

Amendment  to  above  Rule  effective  June  11, 1947 — 

Section  1.851.  Initial,  recommended  and  proposed  deci¬ 
sions. — (a)  Unless  otherwise  directed  by  the  Commissi6n 
the  presiding  officer  shall  prepare  a  recommended  decision 
as  provided  for  in  subparagraph  (d)  which  shall  be  made 
public  and  filed  in  the  docket  of  the  case  simultaneously 
with  the  issuance  of  the  Commission’s  proposed  decision.! 

(b)  In  such  cases  as  the  Commission  shall  consider  ap¬ 
propriate  therefor,  the  order  or  notice  designating  the  pre- 

f 
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siding  officer  may  specify  that  such  presiding  officer  shall 
prepare  an  initial  decision  as  provided  for  in  subpara¬ 
graph  (c). 

(d)  In  cases  where  a  recommended  decision  is  prepared 
by  the  presiding  officer,  such  decision  shall  contain  findings 
of  fact,  conclusions,  and  the  reasons  or  basis  therefor,  upon 
all  the  material  issues  of  fact,  law  or  discretion  presented 
on  the  record ;  the  appropriate  rule,  order,  sanction,  relief, 
or  denials  thereof;  and  recommendations  as  to  what  dis¬ 
position  of  the  case  should  be  made.  The  recommended  de¬ 
cision  shall  be  transmitted  to  the  Commission  and  shall  not  ! 
be  made  public  until  the  Commission  issues  a  proposed  de¬ 
cision.  After  such  transmission  the  case  shall  be  trans¬ 
ferred  to  the  Commission  and  the  presiding  officer’s  juris¬ 
diction  over  the  proceedings  shall  cease. 

(e)  In  all  cases  where  a  recommended  decision  is  pre¬ 

pared  by  the  presiding  officer  (or  where  no  decision  is  pre¬ 
pared  by  a  presiding  officer),  the  Commission  will  issue  a 
proposed  decision  containing  its  proposed  findings  and  con¬ 
clusions,  as  well  as  the  reasons  or  basis  therefor,  upon  all 
the  material  issues  of  fact,  law,  or  discretion  presented  on 
the  record ;  and  the  appropriate  rule,  order,  sanction,  relief, 
or  denial  thereof.  If  a  recommended  decision  has  been  pre¬ 
pared  by  the  presiding  officer,  the  Commission  will  append 
it  to  its  proposed  decision  and  issue  both  simultaneously. 
The  proposed  decision  will  show  the  ruling  of  the  Commis¬ 
sion  upon  each  relevant  and  material  finding  and  conclusion  i 
proposed  by  the  parties.  j 

Rules  in  effect  at  a  time  of  hearing — 

Section  1.854.  Exceptions:  briefs ,  request  for  oral  argu¬ 
ment. — (a)  Within  20  days  from  the  date  of  issuance  of  the 
Commission’s  initial  decision  by  the  presiding  officer,  or  the 
Commission’s  proposed  decision  (and  appended  recom¬ 
mended  decision,  if  any)  the  parties  to  the  proceeding,  and 
the  general  counsel  of  the  Commission,  may  file  a  state¬ 
ment  in  writing  setting  forth  such  exceptions  to  said  deci¬ 
sions  or  to  any  part  of  the  record  or  proceeding  including 
rulings  upon  all  motions  or  objections)  as  they  rely  upon. 
The  exceptions  shall  point  out  with  particularity  alleged 
errors  in  the  decisions  and  shall  contain  specific  reference 
to  the  page  of  the  transcript  of  hearing  or  exhibit  on  which 
the  exception  is  based.  Objections  to  the  decisions  not 
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saved  by  exception  filed  pursuant  to  this  rule  will  be  deemed 
to  have  been  abandoned  and  may  be  disregarded. 

(b)  Any  party  and  the  general  counsel  of  the  Commis-  * 
sion  may,  within  the  same  20  days,  file  a  statement  in  sup¬ 
port  of  any  decision.  All  such  statements  shall  be  similar 1 
in  content  and  form  to  a  statement  of  exceptions. 

(c)  All  exceptions  and  supporting  statements  shall  be' 
accompanied  by  a  brief  in  support  thereof,  and  may  con¬ 
tain  a  request  for  oral  argument  before  the  Commission. 
'Within  10  days  after  the  filing  by  any  party  of  exceptions 
to  the  decisions,  any  other  party  and  the  general  counsel 
of  the  Commission  may  file  a  reply  brief.  If  no  request  for 
oral  argument  is  made  within  said  30-day  period  all  parties 
shall  be  considered  to  have  waived  their  right  thereto. 

(d)  Within  5  days  from  the  date  of  filing  with  the  Com¬ 
mission  of  a  request  for  oral  argument  by  any  party  to  the 
proceeding,  or  the  General  Counsel  of  the  Commission,  all 
other  parties  to  such  proceeding  shall  file  written  notice  of 
intention  to  appear  and  participate  in  such  oral  argument. 
Failure  to  file  the  written  notice  shall  constitute  a  waiver 
of  the  right  to  present  oral  argument. 

Amendment  to  Paragraph  (a)  of  above  Rule  effective  June 
11, 1947- 

Section  1.854.  Exceptions :  briefs,  requests  for  oral  argu¬ 
ment. — (a)  Within  20  days  from  the  date  of  issuance  of  the 
Commission’s  initial  decision  by  the  presiding  officer,  or  the 
Commission’s  proposed  decision  (and  presiding  officer’s 
recommended  decision,  if  any),  the  parties  to  the  proceed¬ 
ing,  and  the  General  Counsel  of  the  Commission,  may  file  a 
statement  in  writing  setting  forth  such  exceptions  to  said 
decisions  or  to  any  part  of  the  record  or  proceeding  (in¬ 
cluding  rulings  upon  all  motions  or  objections)  as  they  rely 
upon. 

Section  1.856.  Final  decision  of  the  Commission. — After 
a  full  opportunity  has  been  afforded  all  parties  for  the  filing 
of  exceptions,  supporting  statements,  briefs,  and  for  oral 
argument,  as  provided  above,  the  Commission  will  issue  its 
final  decision.  The  requirements  of  Section  1.851  herein 
shall  apply  to  the  final  decision  of  the  Commission,  and  in 
addition,  shall  show  the  ruling  upon  each  relevant  and  ma¬ 
terial  exception  filed  by  the  parties  to  the  initial  decision 
prepared  by  the  presiding  officer  pursuant  to  Sections 
1.851  (b)  and  (c),  or  to  the  Commission’s  proposed  decision. 
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Cost  of  Construction  of  now  Postwar  Stations  on  the  Air 


Average  Cost  of: 

AU  other  ex-  Average  Total 

Size  of  community  and  Technical  ponBes  prior  to  Construction 

class  and  time  of  station  Equipment  Land  Buildings  going  on  the  air  Costs 


Under  50,000  population 


CD 


Local  unlimited 
Local  part-time 
Regional  unlimited 
Regional  part-time 


$14,500 

(124) 

$3,000 

(82 

$11,500 

HO] 

$5,598 

(118] 

$34,107  ( 

16,400 

(  13) 

7,000 

(  8) 

15,500 

(  Hi 

4,837 

12] 

40,127  ( 

52,730 

(  6) 

10,000 

(  6) 

13,500 

(  0] 

14,008 

i  e; 

91,011  ( 

20,000 

<  32) 

3,400 

(22) 

11,000 

(  28] 

12,477 

(  30 

52,037  ( 

120) 

12) 

6) 

30) 


50,000  population  and  over 


Local  unlimited 
Local  part-time 
Regional  unlimited 
Regional  part-time 


$20,000 

25 

19,000 

16 

48,000 

4 

32,000 

32 

$7,400  (10) 
7,200  (  8) 
0,200  (  3) 
8,400  (22) 


$14,000  (  24) 

17.500  (  13) 
15,600  (  4) 

18.500  (  30) 


$11,820  (  27) 
13,300  (  11) 
05,000  (  4) 

15,900  (  29) 


$50,178  1 

f  28) 

65,178  ( 

11) 

133,000  1 

'  4) 

71,000  | 

[  28) 

Note:  Figures  in  parentheses  indicate  number  of  BtationB  reporting  item.  Since  varying  numbers  of  stations 
reported  the  individual  items,  the  “average  total  construction  cost"  is  not  the  exact  sum  of  the  individual 
items. 
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Jurisdictional  Statement . 

Statement  op  Case . 

Statute  and  Regulations  Involved . 

Statement  op  Points . 

Summary  op  Argument . . 

Argument . 

I.  The  Commission's  Final  Decision  of  July  14, 
1948  is  illegal  because  it  deprives  this  appellant 
of  its  right  to  due  process  of  law  and  equal  pro¬ 
tection  thereof . 

IL  The  Decision  of  July  14, 1948  is  illegal  because  it 
is  an  arbitrary  abuse  of  the  licensing  authority 
conferred  upon  the  Commission  by  the  Communi¬ 
cations  Act  of  1934,  as  amended . 

TTT-  The  Commission's  Decision  abridges  this  appel¬ 
lant's  constitutional  guarantee  of  freedom  of 
speech  and  freedom  of  the  press  by  attempting  to 
penalize  this  appellant  for  having  exercised  and 
for  proposing  to  continue  to  exercise  these  rights 
in  accordance  with  the  First  Amendment  to  the 
Constitution  of  the  United  States . 

IV.  The  Commission  has  illegally  imputed  to  this  ap¬ 
pellant  the  guilt  of  unlawful  and  criminal  acts. . 

V.  The  Commission's  Findings  and  Conclusions  are 
discriminatory,  arbitrary  and  capricious  in  that 
they  (1)  are  contrary  to  substantial  evidence, 
and  (2)  ignore  substantial  evidence  contained  in 
the  record  of  this  case . 

VL  The  Commission's  findings  and  conclusions  in  its 
Decision  of  July  14,  1948  are  arbitrary  and  ca¬ 
pricious  because  they  are  predicated  upon  testi¬ 
mony  which  in  no  way  concerns  this  appellant 
and  with  which  this  appellant  is  in  no  way  con¬ 
nected  . . . 
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NOTE. 

Stations  referred  to  as  AM  stations  in  this  brief  are  Ampli¬ 
tude  Modulation  or  Standard  Broadcast  Stations  and 
stations  referred  to  as  FM  Stations  are  the  new  type 
Frequency  Modulation  Stations. 

References  to  the  Joint  Appendix  appear  as  (App.  ). 

References  to  the  original  record  filed  in  this  case  appear 
as  (R.  ). 

References  to  the  original  record  filed  in  Case  No.  9817 
which  has  been  made  a  part  of  the  record  in  this  case 
appear  as  (9817  R.  ). 

References  to  the  Supplement  to  this  Brief  appear  as 
(SuppL  ). 


IN  THE 


United  States  Court  of  Appeals 

foe  the  District  of  Columbia  Circuit. 


No.  10051. 


THE  LORAIN  JOURNAL  COMPANY,  Appellant , 

v. 

FEDERAL  COMMUNICATIONS  COMMISSION, 

Appellee. 


Appeal  from  Order  of  the  Federal  Communications 

Commission. 


JURISDICTIONAL  STATEMENT. 

This  Appeal  is  taken  from  a  Decision  (Jnly  14,  1948, 
App.  151)  of  the  Federal  Communications  Commission 
denying  the  application  of  this  appellant  and  the  Commis-  i 
sion’s  Memorandum  Opinion  and  Order  of  October  20,  j 
1948  (App.  437)  denying  appellant’s  Petition  For  Recon¬ 
sideration  For  Rehearing  And  Other  Appropriate  Relief 
(App.  361)  which  had  been  properly  and  timely  filed  in  op¬ 
position  to  the  Commission’s  Decision  of  Jnly  14,  1948. 
Notice  of  Appeal  (App.  215)  was  filed  with  this  Honorable 
Court  on  November  10, 1948,  pursuant  to  the  statutory  pro¬ 
visions  of  Section  402(b)  of  the  Communications  Act  of ' 
1934,  as  amended.  (48  Stat.  1064;  47  U.  S.  C.)  (Suppl. ; 
43,  44) 


STATEMENT  OF  CASE. 


Appellant  herein,  The  Lorain  Journal  Company,  filed  its 
application  with  the  Federal  Communications  Commission 
on  October  31,  1945,  requesting  a  construction  permit  for 
a  new  standard  AM  Broadcasting  Station  to  be  erected  at 
Lorain,  Ohio  (FCC  Docket  No.  7418;  R.  1-93)  and  to  be 
operated  on  the  1140  kilocycle  frequency  with  a  power  of 
250  watts,  daytime  hours  of  operation.  The  Commission 
consolidated  this  appellant’s  application  for  hearing  with 
the  applications  of  the  Mansfield  Journal  Company  of  Mans¬ 
field,  Ohio  (FCC  Docket  No.  7417 ;  R.  95)  and  Laurence  W. 
Harry,  trading  as  Fostoria  Broadcasting  Company  of  Fos¬ 
toria,  Ohio.  (FCC  Docket  No.  7356;  R.  238)  The  Mansfield 
Journal  Company’s  application  was  filed  with  the  Commis¬ 
sion  on  October  31,  1945,  requesting  a  construction  permit 
to  build  a  new  standard  AM  broadcast  station  operating  on 
the  1510  kilocycle  frequency  with  a  power  of  250  watts,  day¬ 
time  hours  of  operation  at  Mansfield,  Ohio  (FCC  Docket  No. 
7417).  Laurence  W.  Harry,  trading  as  Fostoria  Broad¬ 
casting  Company  on  January  17,  1946,  filed  with  the  Coiii- 
mission  his  application  requesting  a  construction  permit 
for  a  new  standard  AM  broadcast  station  to  be  operated  on 
the  1150  kilocycle  frequency  with  a  power  of  1  kilowatt, 
daytime  hours  of  operation  at  Fostoria,  Ohio,  and  on  May 
31,  1946,  this  application  was  amended  to  specify  the  fre¬ 
quency  of  1510  kilocycles  at  250  watts  power,  daytime  hours 
of  operation.  By  this  amendment  the  application  of  Lau¬ 
rence  W.  Harry  became  directly  conflicting  with  the  Mans¬ 
field  Journal  Company’s  application  because  of  the  electri¬ 
cal  interference  which  would  result  from  the  simultaneous 
operation  of  two  stations  on  the  same  frequency  located  in 
cities  approximately  fifty-two  (52)  airline  miles  apart.  The 
application  of  this  appellant  does  not  conflict  in  any  way 
with  either  of  the  other  two  applications  with  which  it  was 
consolidated  for  hearing  nor  does  it  conflict  with  any  other 
application  for  AM  broadcast  station  facilities  or  any  ex¬ 
isting  station .  The  consolidated  hearing  involving  these 


three  AM  applications  was  held  before  an  Examiner  of  the 
Commission  in  June  of  1946. 

The  Lorain  Journal  Company,  appellant  herein  and  the 
Mansfield  Journal  Company  are  under  common  ownership 
but  they  are  distinct  and  separate  corporate  entities  pub¬ 
lishing  different  newspapers  in  the  cities  of  Lorain  and 
Mansfield,  Ohio.  There  is  no  connection,  one  with  the  other, 
in  their  day  to  day  operations.  The  two  papers  have  sepa¬ 
rate  editors,  separate  editorial  staffs,  separate  operating 
staffs,  separate  physical  assets,  are  published  in  different 
cities  over  fifty  airline  miles  apart  and  circulate  in  dis¬ 
tinctly  separate  areas. 

As  applicants  before  the  Commission  this  appellant  and 
the  Mansfield  Journal  Company  have  filed  four  separate 
and  distinct  applications  each  requesting  different  facilities 
in  two  different  cities. 

On  January  10,  1948,  the  Commission  issued  a  Proposed 
Decision  in  the  matter  of  these  AM  applications  which  also 
contained  findings  of  fact  and  conclusions  with  respect  to 
the  Mansfield  Journal  Company’s  application  for  a  new 
high  frequency  FM  broadcast  station  at  Mansfield,  Ohio. 
(FCCDocket  No.  7591 ;  9817  R.  198)  The  Mansfield  Journal 
Company’s  FM  application  was  heard  in  a  separate  and 
distinctly  different  consolidated  proceeding  during  October 
and  November  1946  with  the  FM  applications  of  Richland, 
Inc.  (FCC  Docket  No.  7590;  9817  R.  105)  and  Unity  Cor¬ 
poration,  Inc.  (F.  C.  C.  Docket  No.  7589  ;  9817  R.  1),  each 
of  these  FM  applicants  requesting  construction  permits  for 
a  new  Class  B  FM  station  at  Mansfield,  Ohio.  None  of  the 
AM  applicants  was  a  party  to  the  proceeding  involving  the 
FM  application  of  the  Mansfield  Journal  Company  nor  were 
any  of  the  FM  applicants  parties  to  the  proceeding  involving 
any  of  the  above  AM  applications. 

The  proposed  decision  of  the  Commission  of  January  10, 
1948,  was  illegal  because  it  proposed  to  deny  this  appellant’s 
AM  application  by  attempting  to  disqualify  appellant  upon 
grounds  over  which  the  Commission  has  no  jurisdiction. 
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On  February  3,  1948,  this  appellant  filed  with  the  Commis¬ 
sion  Exceptions  to  this  erroneous  Proposed  Decision  (App. 
83).  These  Exceptions  pointed  out  with  particularity  the 
erroneous  and  illegal  acts  of  the  Commission  which  were, 
in  part,  that  the  Commission  attempted  to  disqualify  this 
appellant  by:  (1)  erroneously  injecting  into  this  proceeding 
such  matters  as  the  question  of  newspaper  ownership  of 
radio  stations.  The  insertion  of  this  question  at  this  junc¬ 
ture  of  the  proceeding,  raised  new  issues  by  which  this 
appellant  is  deprived  of  its  right  to  a  full  and  fair  hearing; 
(2)  illegally  attempting  to  extend  its  authority  into  such 
field  as,  “control  over  the^media  of  mass  wnmninication,” 
“the  avenues  of  communicating  fact  and  opinion”,  “exclu¬ 
sive  advertising  contracts,”  determination  of  what  con¬ 
stitutes  “legitimate  news”  as  printed  by  a  newspaper  and 
the  conduct  and  operation  of  the  newspaper  business,  there¬ 
by  illegally  exceeding  as  well  as  violating  the  statutory  au¬ 
thority  of  the  Communications  Act  of  1934,  as  amended;  (3) 
unlawfully  attempting  to  penalize  this  appellant  for  exercis¬ 
ing  and  for  proposing  to  continue  to  exercise  its  right  of 
freedom  of  speech  and  freedom  of  the  press,  thus  abridging 
the  appellant’s  rights  under  the  First  Amendment  to  the 
Constitution  of  the  United  States ;  (4)  by  illegally  imputing 
motives  and  acts  to  this  appellant,  such  as,  this  appellant  did 
“achieve  an  advertising  monopoly”,  that  appellant  did 
“desire  to  stride  fair  competition”  and  “establish  mono¬ 
polies”  and  “harassed”  and  “coerced”  merchants.  Such 
findings  and  conclusions  thereon  are  a  gross  usurpation  of 
authority  which  is  vested  in  other  tribunals  by  the  Sherman 
Anti-Trust  Act  and  the  Clayton  Act.  The  Federal  Com¬ 
munications  Act  of  1934,  as  amended,  does  not  give  the 
Federal  Communications  Commission  jurisdiction  over  such 
matters.  The  proposed  decision  of  the  Commission  is  con¬ 
trary  to  due  process  of  law  and  contrary  to  the  evidence  in 
the  record  of  this  case. 

The  Commission  erroneously  ignored  the  Exceptions  to 
the  Proposed  Decision  of  January  10,  1948,  filed  by  this 
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appellant  and  on  May  4, 1948,  held  Oral  Argument  without 
correcting  the  errors  in  the  Proposed  Decision.  The  errors 
which  were  set  forth  in  the  Exceptions  to  the  Proposed 
Decision  were  again  recited  to  the  Commission  at  this  Oral 
Argument.  Again  the  Commission  erroneously  ignored 
these  errors  and  issued  its  illegal  Final  Decision  of  July  14, 
1948,  purporting  to  deny  this  appellant’s  application. 
(App.  151) 

The  Commission  in  its  Proposed  Decision  of  January  10, 
1948,  and  its  Final  Decision  of  July  14,  1948,  concludes  as 
follows:  “We  conclude,  therefore,  that  these  applicants 
are  not  qualified  to  receive  grants  of  their  applications  be¬ 
fore  us  in  either  Mansfield  or  Lorain,  and  we,  therefore, 
shall  deny  their  respective  applications.”  (Decision,  App. 
174,  Paragraph  4)  This  language  used  by  the  Commission  j 
is  apparently  for  the  purpose  of  also  extending  the  denial 
provisions  of  that  decision  to  this  appellant’s  application 
for  a  new  high  frequency  FM  broadcast  station  at  Lorain, 
Ohio  (FCC  File  No.  B2-PH-693)  which  application  was  filed 
with  the  Commission  on  October  5, 1945,  and  which  is,  as  far 
as  this  appellant  has  been  advised,  still  pending  before  the 
Commission.  However,  from  the  conclusions  of  the  Com-  j 
mission’s  Decision  of  July  14, 1948,  the  Commission  has,  in  j 
effect,  denied  this  application  before  a  hearing  thereon.  : 
Such  a  conclusion  is  an  illegal  attempt  on  the  part  of  the 
Commission  to  unlawfully  prejudice  the  rights  of  this  ap¬ 
pellant  with  respect  to  its  presently  pending  FM  application 
on  which  no  action  has  been  taken  by  the  Commission  since 

| 

it  was  filed.  j 

On  August  4, 1948,  this  appellant  filed  a  Petition  for  Re¬ 
consideration,  for  Rehearing,  and  for  Other  Appropriate 
Relief  directed  against  the  Commission’s  erroneous  Final 
Decision  of  July  14,  1948.  (App.  361)  Oral  Argument  on 
this  Petition  was  specifically  requested.  This  Petition  for 
Rehearing  repeated,  among  others,  the  errors  recited  in  the 
Exceptions  to  the  Proposed  Decision  and  pointed  out  to  the 
Commission  in  detail  the  erroneous  and  unlawful  aspects 
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of  its  Final  Decision  yet  the  Commission  again  elected  to 
erroneously  ignore  these  errors  and  on  October  20th,  1948, 
by  a  Memorandum  Opinion  and  Order  denied  this  ap¬ 
pellant’s  Petition  for  Behearing  without  affording  this 
appellant  Oral  Argument  (App.  437) 

In  the  entire  record  of  this  case  there  is  no  substantial 
evidence  upon  which  the  Commission  can  justify  the  er¬ 
roneous  denial  of  this  appellant’s  application.  The  Com¬ 
mission’s  unsubstantiated  findings  and  arbitrary  conclusions 
which  erroneously  purport  to  deny  this  appellant’s  applica¬ 
tion  are  predicated  upon  controverted  testimony  concerning 
matters  alleged  to  have  taken  place  in  Mansfield ,  Ohio , 
relating  to  the  Mansfield  Journal  Company  and  with  which 
this  appellant  is  in  no  way  concerned.  The  uncontradicted 
evidence  in  this  record  shows  this  appellant  as  having  a 
meritorious  background  of  public  service  and  eminently 
qualified  to  be  a  broadcast  licensee.  Nevertheless,  the  Com¬ 
mission  in  its  Procrustean  pursuit  to  achieve  its  ends  ignores 
this  evidence  and  without  a  scintilla  of  justification  denies 
this  appellant’s  application. 

This  appellant  in  its  exceptions  directed  against  the  Pro¬ 
posed  Decision  of  January  10,  1948,  at  Oral  Argument  be¬ 
fore  the  Commission  on  May  4, 1948,  and  in  its  Petition  for 
Behearing  on  August  4, 1948,  pointed  out  with  particularity 
and  in  numerous  respects  the  unjust,  discriminatory,  un¬ 
warranted  erroneous  and  illegal  aspects  of  these  Commis¬ 
sion  Actions,  said  Actions  deprived  this  appellant  of  its 
right  to  due  process  of  law  and  equal  protection  thereof. 
In  spite  of  the  above  numerous  efforts  on  the  part  of  this 
appellant  through  its  pleadings  to  rectify  these  unlawful 
acts,  the  Commission  has  erroneously  and  illegally  disre¬ 
garded  appellant’s  prayers. 

This  appellant’s  interests  are  adversely  affected  and  it  is 
aggrieved  by  these  illegal  actions  of  the  Commission  as 
hereinafter  more  fully  set  forth  and  having  exhausted  all 
administrative  remedies  its  Notice  of  Appeal  was  filed  with 
this  Honorable  Court  on  November  10, 1948.  (App.  215) 
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STATUTES  AND  REGULATIONS  INVOLVED. 

! 

The  statute  involved  in  this  Appeal  is  the  Communica-  \ 
tions  Act  of  1934,  as  amended  (48  Stat.  1064  ;  47  U.  S.  C.) 
and  the  pertinent  excerpts  concerned  are  set  forth  in  the 
Supplement  to  this  Brief,  Pages  43  to  45.  Also  involved 
in  this  Appeal  are  the  Buies  and  Regulations  of  the  Federal 
Communications  Commission,  pertinent  excerpts  of  which 
are  found  on  pages  45  through  49  of  the  Supplement  hereto.  j 

STATEMENT  OF  POINTS. 

1.  The  Commission’s  Final  Decision  of  July  14,  1948,  is 
illegal  because  it  deprives  this  appellant  of  its  right  to  due 
process  of  law  and  equal  protection  thereof. 

2.  The  Decision  of  July  14, 1948,  is  illegal  because  it  is  an 

arbitrary  abuse  of  the  licensing  authority  conferred  upon 
the  Commission  by  the  Communications  Act  of  1934,  as 
amended.  j 

_  i 

3.  The  Commission’s  Decision  abridges  this  appellant’s 
constitutional  guarantee  of  freedom  of  speech  and  freedom 
of  the  press  by  attempting  to  penalize  this  appellant  for  I 
having  exercised  and  for  proposing  to  continue  to  exercise 
these  rights  in  accordance  with  the  First  Amendment  to  the  j 
Constitution  of  the  United  States. 

4.  The  Commission  has  illegally  imputed  to  this  appellant 
the  guilt  of  unlawful  and  criminal  acts. 

5.  The  Commission’s  findings  and  conclusions  are  dis¬ 

criminatory,  arbitrary  and  capricious  in  that  they  (1)  are 
contrary  to  substantial  evidence,  and  (2)  ignore  substantial 
evidence  contained  in  the  record  of  this  case.  i 

6.  The  Commission’s  findings  and  conclusions  in  its  De¬ 
cision  of  July  14,  1948,  are  arbitrary  and  capricious  be¬ 
cause  they  are  predicated  upon  testimony  which  in  no  way 
concerns  this  appellant  and  with  which  this  appellant  is  in 
no  way  connected. 


7.  As  a  result  of  the  Commission’s  erroneous  Decision  of 
July  14,  1948,  this  appellant  is  aggrieved  and  its  interests 
have  been  adversely  affected. 

SUMMARY  OF  ARGUMENT. 

It  is  the  contention  of  this  appellant  that  the  decision 
reached  and  the  procedure  employed  by  the  Commission  in 
reaching  that  decision  are  erroneous. 

The  Commission’s  Decision  of  July  14, 1948,  is  erroneous 
because  it  contains  findings  of  fact  and  conclusions  upon 
matters  on  which  this  appellant  has  had  no  opportunity  to  be 
heard  and  also  matters  over  which  the  Commission  has 
absolutely  no  jurisdiction,  such  as  (1)  the  question  of  news¬ 
paper  ownership  of  radio  stations,  (2)  control  over  the 
media  of  mass  communication,  (3)  “the  avenues  of  com¬ 
municating  fact  and  opinion”,  (4)  “exclusive  advertising 
contracts”,  and  (5)  the  conduct  and  operation  of  the  news¬ 
paper  business.  The  Commission’s  findings  on  those  mat¬ 
ters  over  which  it  has  no  jurisdiction  are  an  arbitrary  and 
illegal  abuse  of  the  licensing  authority  conferred  upon  it 
by  the  Communications  Act  of  1934. 

This  Decision  of  the  Commission  is  typically  illustrative 
of  the  Commission’s  discriminatory  policy  toward  news¬ 
paper  publishers  who  apply  for  radio  licenses .  In  this  par¬ 
ticular  case  the  Commission’s  arbitrary  policy  in  this 
respect  violates  three  of  the  fundamental  rights  guaranteed 
by  the  Constitution  of  the  United  States,  they  are,  (1)  the 
right  of  freedom  of  speech,  (2)  the  right  of  freedom  of  the 
press  and  (3)  right  to  a  trial  by  an  impartial  jury  before 
being  stamped  with  the  guilt  of  a  criminal  act. 

The  Commission  in  the  instant  case  carries  its  prejudicial 
policies  with  respect  to  newspaper  applicants  so  far  that 
it  attempts  to  disqualify  this  appellant  for  alleged  acts 
which  occurred  in  a  different  city,  and  in  which  this  appel¬ 
lant  played  no  part  whatever.  Those  matters  recited  in  this 
decision  which  concern  the  Mansfield  Journal  Company  and 
the  opposition  to  that  newspaper  by  Radio  Station  WMAN 
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(Richland,  Inc.),  and  disputes  arising  between  the  Mansfield 
Journal  Company  and  others  in  Mansfield  in  no  way  con¬ 
cern  this  appellant,  because  all  such  matters  have  taken 
place  in  Mansfield.  This  appellant  operates  entirely  within 
the  area  of  Lorain,  Ohio.  Even  though  the  record  clearly  1 
shows  that  this  appellant,  The  Lorain  Journal  Company,  j 
did  not  in  any  way  participate  in  these  alleged  acts,  the 
Commission  in  pursuit  of  its  policy  toward  newspaper  ap¬ 
plicants,  by  this  decision,  erroneously  attaches  these  alleged 
disqualifying  acts  to  this  appellant  This  action  is  all  the 
more  unwarranted  anjd  illegal  because  the  conclusions 
denying  this  appellant’s  application  are  contrary  to  the  ' 
evidence  as  shown  by  the  record. 

The  record  in  this  case  with  respect  to  this  appellant  is 
entirely  devoid  of  evidence  which  would  support  the  con¬ 
clusions  of  the  Commission’s  Decision.  This  appellant’s 
application  was  designated  for  hearing  and  the  record  will 
show  that  this  appellant  met  all  of  the  issues  of  this  con¬ 
solidated  proceeding.  Furthermore ,  the  record  unit  show  1 
that  this  appellant’s  application  was  entirely  without  ad¬ 
versary  party  opposition ;  therefore,  the  Commission  has  , 
completely  failed  in  its  duty  to  decide  this  case  in  ac¬ 
cordance  with  the  evidence  before  it.  In  fact,  it  would 
appear  that  the  Commission’s  findings  and  conclusions 
have  been  made  to  conform  with  certain  preconceived  oh-  \ 
jectives,  particularly  by  reason  of  the  illegal  and  uncon-  1 
stitutional  attempt  of  the  Commission  to  disqualify  this 
appellant  as  a  radio  licensee  in  the  absence  of  any  legal 
requirements  that  it  be  disqualified.  To  the  contrary  this 
appellant  has  met  the  tests  required  by  law  and  the  Rules 
and  Regulations  of  the  Federal  Communications  Commis¬ 
sion  with  regard  to  legal,  financial,  technical,  and  other  j 
qualifications.  Also,  as  the  record  will  show,  this  appellant  j 
has  demonstrated  its  outstanding  fitness  and  ability  to 
render  a  radio  service  to  the  Lorain  community,  and  that  j 
the  grant  of  its  application  would  serve  the  public  interest,  ! 
convenience,  and  necessity. 
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This  appellant’s  application  is  in  no  way  in  conflict  with 
the  other  applications  in  the  consolidated  proceeding  in 
which  it  was  heard  because  these  applications  request  an 
entirely  different  frequency  in  two  entirely  different  distant 
cities.  All  of  the  substantial  evidence  in  the  record  of  this 
case  unquestionably  supports  a  grant  of  this  appellant’s 
application.  Therefore,  the  Commission’s  findings  and  con¬ 
clusions  denying  this  appellant’s  application  are  contrary 
to  the  evidence,  hence  arbitrary  and  capricious. 

This  appellant  respectfully  submits  that  for  the  foregoing 
reasons,  and  others  recited  herein,  the  Commission’s  De¬ 
cision  of  July  14,  1948,  denying  its  application  represent 
an  arbitrary  and  capricious  misapplication  of  statutory 
authority  under  which  the  Commission  operates  and,  there¬ 
fore,  it  should  be  set  aside. 

ARGUMENT. 

Point  No.  1. 

The  Commission’s  Final  Decision  of  July  14,  1948  is 
illegal  because  it  Deprives  this  Appellant  of  its  Right  to 
Due  Process  of  Law  and  Equal  Protection  thereof . 

The  Commission’s  Decision  of  July  14,  1948,  purporting 
to  deny  this  appellant’s  application,  is  predicated  upon 
findings  and  conclusions  concerning  matters  of  which  this 
appellant  was  not  afforded  proper  notice  of  and  opportunity 
to  be  heard  thereon. 

Conclusion  No.  2  of  the  Commission’s  Decision  is  as 
follows : 

“2.  Two  of  the  applicants  herein,  Mansfield  Journal 
Company  and  the  Lorain  Journal  Company,  are  under 
common  control  and  publish  the  only  daily  newspapers 
in  Mansfield  and  Lorain,  Ohio,  respectively.  The  sub¬ 
ject  of  newspaper  ownership  of  radio  stations  was 
thoroughly  examined  by  the  Commission  during  the 
period  from  1941  to  1944.7  The  Commission  concluded, 
as  a  result  of  this  study,8  that  diversification  of  control 
of  the  media  of  mass  communication  and  the  avoidance 


of  monopoly  of  the  avenues  of  communicating  fact  and  ! 
opinion,  were  desirable.  The  Commission  did  not  adopt 
a  general  rule  with  respect  to  newspaper  ownership 
of  radio  stations  but  stated  that  in  processing  individual 
applications  for  licenses  it  would  inquire  into  such 
‘public  interest’  questions  to  the  end  of  preventing 
concentration  of  control  of  the  media  of  mass  communi-  i 
cation.  Accordingly,  in  the  instant  case,  the  qualifica-  j 
tions  of  these  newspaper  applicants  must  be  examined  i 
in  light  of  these  criteria.”  (Decision,  Conclusion  No. 
2,  Page  15,  App.  171-172). 

The  above  Conclusion  raises  the  issue  of  newspaper 
ownership  of  radio  stations.  The  issues  of  this  hearing 
contained  no  such  issue  nor  was  any  testimony  taken  on  this  I 
question.  This  appellant  has  been  afforded  no  opportunity1 
to  he  heard  upon  the  question  of  newspaper  ownership  of 
radio  stations  and  there  is  no  evidential  support  in  this 
record  for  such  a  conclusion.  Also,  this  appellant  has  been! 
afforded  no  notice  that  its  qualifications  would  be  examined 
in  the  light  of  a  Commission  study  conducted  some  four  to 
seven  years  ago. 

Again,  in  Conclusion  No.  2  of  the  Commission’s  Decision 
of  July  14,  1948,  the  Commission  concludes  as  follows : 

“The  Commission  concluded,  as  a  result  of  this  study, 
that  diversification  of  control  of  the  media  of  mass 
communication  and  the  avoidance  of  monopoly  of  the 
avenues  of  communicating  fact  and  opinion,  were  de¬ 
sirable.”  (App.  171-172). 

/  ! 

! 

Nowhere  in  the  issues  contained  in  the  Commission’s 
Orders  of  Designation  (App.  228-231)  is  there  any  indica¬ 
tion  that  the  Commission  was  going  to  examine  the  quali¬ 
fications  of  this  appellant  under  the  theory  that  it  had 
jurisdiction  over  “the  media  of  mass  communication”  and 
“the  avenues  of  communicating  fact  and  opinion.”  This 
appellant  states  categorically  that  the  Commission  has  no 
jurisdiction  over  such  matters  and  that  the  broadest  inter- 
pretation  of  the  Communications  Act  can  in  no  way  be  con- 
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strued  that  the  Commission  is  so  authorized.  Absolutely  no 
notice  whatever  was  given  to  this  appellant  concerning  these 
matters. 

The  findings  and  conclusions  of  the  Commission’s  De¬ 
cision  contain  matters  which  apply  exclusively  to  the  con¬ 
duct  and  the  operation  of  the  newspaper  business.  These 
findings  and  conclusions  deal  with  such  matters  as  (1)  what 
should  or  should  not  be  printed  in  the  paper  (App.  161), 

(2)  the  competitive  situation  existing  between  newspapers 
in  Mansfield,  Ohio,  as  far  back  as  1930  and  1932  (App.  161), 

(3)  the  advertising  rates  of  the  Mansfield  Journal  (App. 
163),  and  (4)  to  whom  the  Mansfield  Journal  should  sell 
advertising.  It  is  this  appellant’s  contention  that  the  Com¬ 
mission  has  no  jurisdiction  over  the  conduct  and  operation 
of  a  newspaper  and  here  again  this  appellant  was  given  no 
notice  that  such  matters  were  to  be  considered  by  the 
Commission. 

This  appellant  was  afforded  no  notice  and  no  opportunity 
to  be  heard  with  respect  to  the  findings  and  conclusions  of 
the  Commission  concerning  alleged  acts  of  monopoly  and 
unfair  methods  of  competition.  (App.  172,  173, 174). 

The  Commission’s  Orders  of  Designation  of  Hearing 
(App.  228-231)  contain  no  issues  concerning  any  of  the 
above  matters  upon  which  the  Commission  found  and  con¬ 
cluded.  Such  a  lack  of  notice  before  decision  is  reversible 
error.  Parties,  such  as  the  appellant  herein,  when  brought 
into  proceedings  before  administrative  agencies  such  as  the 
Federal  Communications  Commission,  are  entitled,  as  a 
matter  of  right  and  that  Commission  is  required,  as  a  pro¬ 
cedural  duty,  to  advise  the  parties  in  hearing  before  it, 
what  it  proposes  with  respect  to  those  parties  and  on  what 
matters  the  hearing  will  be  held  before  that  Commission 
issues  its  final  order.  The  right  to  a  full  hearing,  which  is 
essential  to  the  legal  validity  of  an  administrative  order, 
embraces  not  only  the  right  to  present  evidence  but  a  rea¬ 
sonable  opportunity  to  know  the  claims  of  the  opposing 
party  and  to  meet  them.  No  such  opportunity  has  been 


afforded  this  appellant.  Thus,  this  appellant  has  been  de-  i 
prived  of  its  right  to  be  timely  advised  of  the  matters  upon ! 
which  it  has  been  judged.  Therefore,  this  appellant  has 
been  denied  its  right  to  due  process  of  law  and  equal  pro-  ; 
tection  thereof  ( Morgan  et  al.  v.  U.  S.,  304  U.  S.  1 ;  Carter  I 
v.  Kublery  320  U.  S.  243). 

Point  No.  2. 

The  Decision  of  July  14, 1948,  is  Illegal  Because  it  is  an 
Arbitrary  Abuse  of  the  Licensing  Authority  Conferred  upon 
the  Commission  by  the  Communications  Act  of  1934,  as 
Amended. 

The  Communications  Act  of  1934,  as  amended,  and  the 
Decisions  of  the  Courts  interpreting  same,  clearly  define  the 
jurisdiction  of  the  Commission.  Nowhere  in  the  Communi¬ 
cations  Act,  or  in  the  Courts  ’  Decisions  can  it  be  found  that 
the  Commission  may  arbitrarily  extend  its  licensing  power 
into  fields  of  endeavor  not  contemplated  by  the  Act 

In  the  instant  case  the  Commission  has  attempted  to 
extend  its  “public  interest”  licensing  authority  as  it  applies 
to  radio  facilities  into  such  broad  fields  as  “control  over 
the  media  of  mass  communication”  and  “the  avenues  of 
communicating  fact  and  opinion.”  The  Commission  also 
attempts  to  broaden  its  “public  interest”  licensing  au¬ 
thority  and  apply  it  to  the  conduct  and  operation  of  the 
newspaper  business  including  such  particulars  as  “exclu¬ 
sive  advertising  contracts.”  A  further  attempted  expan¬ 
sion  of  the  licensing  authority  of  the  Commission  is  seen 
from  the  fact  that  the  Commission,  by  finding  and  con¬ 
cluding,  it  imputes  to  this  appellant  the  guilt  of  having 
suppressed  competition  and  established  monopolies  in  the 
field  of  newspaper  advertising  (Conclusions  2,  3  and  4; 
App.  171-174} 

The  Courts  have  long  recognized  that  the  chief  purpose 
of  Congress  in  enacting  the  Radio  Act  of  1927,  the  fore- 
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runner  of  the  radio  sections  of  the  Communications  Act  of 
1934,  was  to  eliminate  destructive  interference  between 
radio  stations  which  had  evolved  under  the  obsolete  pro¬ 
visions  of  the  Radio  Act  of  1912.  The  Supreme  Court  stated 
in  Federal  Communications  Commission  v.  Saunders 
Brothers  Radio  Station : 

“The  genesis  of  the  Communications  Act  and  the  neces¬ 
sity  for  the  adoption  of  some  such  regulatory  measure 
is  a  matter  of  history.  The  number  of  available  radio 
frequencies  is  limited.  .  .  .  Unless  Congress  had  exer¬ 
cised  its  power  over  interstate  commerce  to  bring  about 
allocation  of  available  frequencies  and  to  regulate  the 
employment  of  transmission  equipment  the  result  would 
have  been  an  impairment  of  the  effective  use  of  these 
facilities  by  anyone.  The  fundamental  purpose  of  Con¬ 
gress  in  respect  of  broadcasting  was  the  allocation  and 
regulation  of  the  use  of  radio  frequencies  by  prohibiting 
such  use  except  under  license (309  U.  S.  470,  106  F. 
2nd  321).  (Emphasis  supplied). 

In  the  Pottsville  Case  the  Supreme  Court  delineated  the 
Commission’s  licensing  authority  in  the  following  manner: 

“In  granting  or  withholding  permits  for  the  construc¬ 
tion  of  stations,  and  in  granting,  denying  modifying  or 
revoking  licenses  for  the  operation  of  stations,  ‘public 
convenience,  interest,  or  necessity’  was  the  touchstone 
for  the  exercise  of  the  Commission’s  authority.  While 
this  criterion  is  as  concrete  as  the  complicated  factors 
for  judgment  in  such  a  field  of  delegated  authority 
permit,  it  serves  as  a  supple  instrument  for  the  exer¬ 
cise  of  discretion  by  the  expert  body  which  Congress 
has  charged  to  carry  out  its  legislative  policy.  Neces¬ 
sarily,  therefore,  the  subordinate  questions  of  pro¬ 
cedure  in  ascertaining  the  public  interest,  when  the 
Commission’s  licensing  authority  is  invoked — the  scope 
of  the  inquiry,  whether  applications  should  be  heard 
contemporaneously  or  successively,  whether  parties 
should  be  allowed  to  intervene  in  one  another’s  pro¬ 
ceedings,  and  similar  questions — were  explicitly  and 
by  implication  left  to  the  Commission’s  own  devising, 
so  long,  of  course,  as  it  observes  the  basic  requirements 
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designed  for  the  protection  of  private  as  well  as  public 
interest.  Ibid.,  Title  I,  §  4(  j),  47  U.  S.  C.  A.  §  154(j). . . 
The  Communications  Act  is  not  designed  primarily  as 
a  new  code  for  the  adjustment  of  conflicting  private 
rights  through  adjudication.  Rather  it  expresses  a  de¬ 
sire  on  the  part  of  Congress  to  maintain ,  through  ap¬ 
propriate  administrative  control ,  a  grip  on  the  dynamic 
aspects  of  radio  transmission.7 7  ( FCC  v.  PottsviUe 
B/cg  Co.,  309  U.  S.  134;  60  S.  Ct.  437).  (Emphasis 
supplied). 

The  standard  of  “public  convenience,  interest,  or  neces¬ 
sity’  1  in  the  Communications  Act  was  not  intended  to  con¬ 
fer  upon  the  Commission  jurisdiction  of  undefined  scope. 
Under  these  criteria  the  Supreme  Court  of  the  United 
States  has  held: 

“In  granting  licenses  the  commission  is  required  to 
act  ‘as  public  convenience,  interest  or  necessity  re¬ 
quires.’  This  criterion  is  not  to  be  interpreted  as  set¬ 
ting  up  a  standard  so  indefinite  as  to  confer  an  un¬ 
limited  power.  Compare  New  York  Central  Securities 
Corp.  v.  United  States,  287  U.  S.  12,  24,  53  S.  Ct.  45,  77 
L.  Ed.  138.  The  requirement  is  to  be  interpreted  by  its 
context,  by  the  nature  of  radio  transmission  and  recep¬ 
tion,  by  the  scope,  character,  and  quality  of  services, 
and,  where  an  equitable  adjustment  between  states  is 
in  view,  by  the  relative  advantages  in  service  which  will 
be  enjoyed  by  the  public  through  the  distribution  of 
facilities.  In  making  such  an  adjustment  the  equities  of 
existing  stations  undoubtedly  demand  consideration. 
They  are  not  to  be  the  victims  of  official  favoritism. 
But  the  weight  of  the  evidence  as  to  these  equities  and 
all  other  pertinent  facts  is  for  the  determination  \pf 
the  Commission  in  exercising  its  authority  to  make  a 
‘ fair  and  equitable  allocation. 7  77  (Emphasis  supplied) 
(Fed.  Radio  Commission  v.  Nelson  Bros.  Bond  &  Mort¬ 
gage  Co.,  289  U.  S.  266 ;  53  S.  Ct  627, 636). 

i 

As  it  can  be  seen  from  the  foregoing,  Congress  did  not, 
in  the  Communications  Act,  give  the  Commission  any  au¬ 
thority  over  newspapers.  Neither  did  it  give  the  Commis¬ 


sion  any  authority  or  jurisdiction  over  the  “control  of 
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media  of  mass  communication  and  the  avoidance  of  mono¬ 
poly  of  the  avenues  of  communicating  fact  and  opinion” 
(Decision,  App.  171,  Conclusion  No.  2).  This  appellant  is 
not  advised  of  any  agency  that  has  been  created  by  Congress 
which  has  express  or  implied  authority  over  these  fields  of 
endeavor  and  any  attempt  by  the  Commission  to  so  extend 
its  authority  is  illegal. 

The  Commission,  in  its  Decision  of  July  14,  1948,  finds 
and  concludes  upon  such  matters  concerning  this  appellant’s 
newspaper  as  (1)  that  which  should  or  should  not  be  printed 
in  appellant’s  newspaper  (App.  172-174),  (2)  what  con¬ 
stitutes  legitimate  news  (App.  173),  (3)  the  general  subject 
of  newspaper  competition  in  Mansfield,  Ohio  (App.  160, 161, 
173),  (4)  newspaper  advertising  rates  (App.  163)  and  (5) 
to  whom  appellant  should  sell  advertising  (172-174).  This 
appellant  is  aware  that  under  the  Communications  Act  the 
Commission  has  the  authority  to  examine  the  qualifications 
of  an  applicant,  and,  therefore,  has  the  right  to  reasonably 
use  this  authority  in  the  public  interest.  The  Supreme 
Court  cases  previously  cited  herein  hold  that  this  statutory 
authority  does  not  imply  that  the  Commission  has  unlimited 
power.  Therefore,  the  Commission  does  not  have  the  right 
to  arbitrarily  abuse  this  statutory  authority  by  prying  into 
matters  which  are  beyond  its  jurisdiction. 

The  Commission’s  insertion  of  the  question  of  newspaper 
ownership  of  radio  stations  in  this  Decision  is  just  another 
attempt  on  the  part  of  the  Commission  to  control  newspaper 
operations  whenever  they  apply  for  a  radio  license  and  to 
place  an  arbitrary  and  discriminatory  burden  upon  any 
newspaper  applicant  applying  for  a  radio  facility. 

This  “newspaper  question,”  illegally  injected  into  this 
Decision,  is  one  in  which  the  Commission  jumps  into  and 
out  of  with  greater  ease  than  the  “man  on  the  flying 
trapeze.”  The  question  of  newspaper  ownership  of  radio 
stations  is  not  mentioned  by  the  Commission  in  the  notice 
of  hearing  in  the  instant  case  and  it  was  first  injected  into 
the  case  in  the  proposed  conclusions  to  which  this  appellant 


excepted.  The  Commission  has  time  and  again,  on  occa¬ 
sions  too  numerous  to  mention,  made  radio  grants  to  news¬ 
paper  owners  publishing  the  only  newspaper  in  the  city 
concerned  without  raising  this  question.  In  the  Tri-State 
B/cg  Co.  Case ,  this  Honorable  Court  held  as  follows : 

“The  appellant  urges  that  the  Commission  erred  in 
failing  to  find,  on  the  question  of  whether  or  not  owner¬ 
ship  of  the  proposed  station  by  Roderick  would  result 
in  unfair  and  destructive  competition  to  the  appellant 
station  because  Roderick  is  the  owner  of  a  newspaper 
in  El  Paso,  so  that,  as  asserted,  his  joint  control  of 
newspaper  and  broadcasting  facilities  would  give  him; 
an  unduly  advantageous  competitive  position.  We 
know  of  no  provision  of  statute  or  rule  of  law ,  and  are j 
cited  to  none  which  forbids  broadcasting  by  the  owner 
of  a  newspaper.  (Underscoring  supplied)  ( Tri-State 
B/cg  Co.  v.  F.  C.  C.,  96  F.  2nd  564). 

■  i 

Insofar  as  appellant  is  informed,  the  above  decision  of 
the  court  in  this  case  is  the  final  judicial  determination  on 
this  subject. 

Although  the  Commission  cited  part  of  its  Decision  (FCC 
Newspaper  Hearing,  Decision,  App.  171,  Par.  2)  and  Pub¬ 
lic  Notice  in  Docket  No.  6051,  it  did  not  include  other  perti¬ 
nent  portions  such  as  the  following:  (FCC  Public  Notice  of 
July  13, 1944) 

“The  Commission  has  concluded,  in  the  light  of  the 
record  in  this  proceeding  and  of  the  grave  legal  and 
policy  questions  involved,  not  to  adopt  any  general  rule 
with  respect  to  newspaper  ownership  of  radio  stations.*  ? 

There  have  been  many  cases  decided  in  favor  of  news¬ 
paper  applicants  since  the  pronouncement  of  this  policy  by 
the  Commission,  in  some,  the  question  has  been  injected  and 
in  others  it  has  not.  ( Doughty  <fb  Welsh,  10  FCC  398  and 
Stephen  R.  Ramioul,  decided  December  19, 1945).  In  some 
cases,  the  newspaper  applicants  have  been  favored.  (Ob¬ 
server  Radio  Company,  Docket  No.  6763,  and  Southern  Tier 
Radio  Service,  Docket  No.  6655;  See  also  Orlando  Daily 
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Newspapers,  Docket  No.  7182,  Capital  Broadcasting  Com¬ 
pany,  Docket  No.  7504,  Hanford  Publishing  Company , 
Docket  No.  7783;  FCC  Decision  re  Midland  Broadcasting 
Company,  Docket  7712,  and  Rich  Publishing  House,  Inc., 
Docket  7713). 

It  is  impossible  to  determine  in  the  absence  of  regulation, 
any  consistent  policy  or  standard  by  which  the  Commission 
handles  the  question  of  newspaper  ownership.  Its  decisions 
are  conflicting  and  confusing  and  an  applicant  cannot  de¬ 
termine  whether  it  will  be  confronted  with  this  question  or 
when  it  will  arise.  Such  a  vascillating  policy  per  se  is  un¬ 
constitutional  and  unlawful  Therefore  to  have  the  “news¬ 
paper  question”  injected  in  this  Decision  deprives  this 
appellant  of  its  right  to  a  full  and  fair  hearing  and  any 
finding  and  conclusions  on  this  question  are  arbitrary  and 
capricious. 

Point  No.  3. 

The  Commission’s  Decision  Abridges  this  Appellant’s 
Constitutional  Guarantee  of  Freedom  of  Speech  and  Freedom 
of  the  Press  by  Attempting  to  Penalize  this  Appellant  for 
having  Exercised  and  for  Proposing  to  Continue  to  Exer¬ 
cise  these  rights  in  Accordance  with  the  First  Amendment 
to  the  Constitution  of  the  United  States. 

The  Commission  has  illegally  assumed  that  it  has  the 
power  to  determine  what  constitutes  “legitimate  news” 
which  should  be  published  in  appellant’s  newspaper  by 
finding  in  Paragraph  16  (App.  161)  of  the  Decision  “The 
newspaper  (Mansfield  News-Journal)  does  not  carry  the 
station’s  (WMAN)  program  logs,  will  not  publish  any  news 
stories  relating  to  the  station  or  its  personnel,  unless  they 
are  unfavorable  ...”  and  the  Commission  concludes,  in 
Conclusion  No.  4,  “The  newspaper  has  refused  to  carry  the 
stations  program  log,  has  refused  advertising  from  the  sta¬ 
tion,  or  from  merchants  desiring  to  mention  the  station  in 
advertising  copy,  and  has  used  its  position  as  the  only  news¬ 
paper  in  Mansfield  to  keep  legitimate  news  about  the  sta¬ 
tion  from  residents  of  the  area.”  (App.  173) 
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The  Commission  has  also  attempted  to  determine  with 
whom  this  appellant  should  or  should  not  enter  into  con¬ 
tracts  for  advertising.  In  spite  of  the  fact  that  the  record 
of  this  case  shows  that  the  Mansfield  Journal  had  excellent 
reasons  for  not  selling  advertising  to  certain  persons  in 
Mansfield,  some  of  these  reasons  being  the  fact  that  the 
persons  involved  did  not  meet  their  past  financial  oblige 
tions  with  that  paper,  some  were  arbitrary  in  their  demands 
for  space  and  position  in  the  paper,  others  were  obviously 
personally  hostile  to  the  paper.  Nevertheless,  the  Commis¬ 
sion  seeks  to  penalize  this  appellant  for  the  Mansfield  Jour¬ 
nal  not  selling  its  advertising  to  those  persons  who,  in  its 
judgment,  were  not  desirable  customers.  This  appellant,  as 
the  operator  of  a  strictly  private  business,  has  the  right 
freely  to  exercise  its  own  independent  discretion  as  to  the 
persons  with  whom  it  will  deaL  (Brosious  v.  PepsiCola 
Co.,  155  F.  2nd  99;  U.  S.  v.  General  Motors,  121 F.  2nd  376). 

The  Commission  has  no  authority  to  set  itself  up  as  a 
judge  of  what  constitutes  legitimate  news  as  published  in 
any  newspaper.  Also,  the  Commission  has  no  authority  to 
penalize  this  appellant  for  the  Mansfield  Journal  not  pub¬ 
lishing  the  program  logs  of  a  radio  station  (WMAN,  Rich¬ 
land,  Inc.)  which,  as  shown  by  the  record  of  this  hearing*  is 
openly  hostile  to  that  paper.  Further,  the  Commission  has 
absolutely  no  authority  in  matters  concerning  to  whom  a 
newspaper  should  or  should  not  sell  advertising. 

In  Gr os  jean  v.  American  Press  Co.  (297  U.  S.  233,  244, 
249, 250;  56  S.  Ct.  444),  the  Supreme  Court  held  as  follows: 

“First  and  Fourteenth  Amendments  were  intended  to 
preclude  Congress  and  the  states,  from  adopting  any 
form  of  restraint  upon  printed  publications,  or  their 
circulation,  including  those  restraints  which  had  there¬ 
tofore  been  effected  by  means  of  censorship,  license,  and 
taxation,  and  from  taking  any  government  action  which 
might  prevent  such  free  and  general  discussion  of  pub¬ 
lic  matters  as  seems  essential  to  prepare  the  people  for 
an  intelligent  exercise  of  their  rights  as  citizens  (Const. 
Amends.  1, 14  §  1).  (Emphasis  supplied). 

j 

i 


20 


“That  freedom  of  speech  and  of  the  pressure  rights 
of  the  same  fundamental  character,  safeguarded  by  the 
due  process  of  law  clause  of  the  Fourteenth  Amendment 
against  abridgement  by  state  legislation,  has  likewise 
been  settled  by  a  series  of  decisions  of  this  court  be¬ 
ginning  with  Gitiow  v.  People  of  State  of  New  York, 
268  U.  S.  652,  666  ;  45  S.  Ct.  625,  69  L.  Ed.  1138,  and 
ending  with  Near  v.  State  of  Minnesota,  283  U.  S.  697, 
707;  51  S.  Ct.  625,  75  L.  Ed.  1357.  The  word  ‘Liberty’ 
contained  in  that  amendment  embraces  not  only  the 
right  of  a  person  to  be  free  from  physical  restraint, 
jbut  the  right  to  be  free  in  the  enjoyment  of  tall  his 
faculties  as  well .  Allgeyer  v.  State  of  Louisiana,  165 
U.  S.  578, 589, 17  S.  Ct.  427, 41 L.  Ed.  832. .. .  (Emphasis 
supplied). 

“This  court  had  occasion  in  Near  v.  State  of  Minnesota, 
supra,  283  U.  S.  697,  at  pages  713  et  seq.,  51  S.  Ct.  625, 
75  L.  Ed.  1357,  to  discuss  at  some  length  the  subject 
in  its  general  aspect  The  conclusion  there  stated  is 
that  the  object  of  the  constitutional  provisions  was  to 
prevent  previous  restraints  on  publication;  and  the 
court  was  careful  not  to  limit  the  protection  of  the  right 
to  any  particular  way  of  abridging  it  Liberty  of  the 
press  within  the  meaning  of  the  constitutional  pro¬ 
vision,  it  was  broadly  said  (283  U.  S.  697,  716,  51  S.  Ct 
625,  631,  75  L.  Ed.  1357),  meant  “principally  although 
not  exclusively,  immunity  from  previous  restraints  or 
(from  censorship).” 

It  has  been  held  by  this  Honorable  Court  that  there  is 
nothing  in  the  Communications  Act  which  either  prevents  or 
prejudices  the  right  of  a  newspaper  to  apply  for  and  receive 
a  license  to  operate  a  radio  broadcast  station.  In  this 
respect  this  Honorable  Court  has  held  as  follows : 

“We  know  of  no  provision  of  statute  or  rule  of  law,  and 
are  cited  to  none,  which  forbids  broadcasting  by  the 
owner  of  a  newspaper.”  (Tri-State  B/cg  Co.  v.  F.  C.  C., 
96  Fed.  2nd,  564,  566 ;  68  App.  D.  C.  292). 

Specifically  these  erroneous  findings  and  conclusions,  in 
part,  were  on  such  matters  as  (1)  what  appellant  should  or 


should  not  publish  in  its  newspaper,  (2)  what  constitutes 
“legitimate  news”  and  (3)  “exclusive  advertising  con¬ 
tracts.”  The  findings  and  conclusions  on  these  matters,  as 
cited  above,  are  not  only  not  within  the  Commission’s  au~ 
thority  but  are  also  contrary  to  the  evidence  in  the  record 
of  this  proceeding.  i 

It  is  too  well  an  established  principle  of  fundamental  law 
of  this  country  that  one  may  or  may  not  publish  that  which 
he  desires,  to  here  give  a  long  list  of  citations  and  decisions. 
It  is  sufficient  merely  to  cite  a  few  in  which  the  Courts  said: 

“Freedom  of  speech  and  freedom  of  the  press  guaran¬ 
teed  by  this  amendment  and  the  Fourteenth  Amend¬ 
ment,  embrace  at  least  the  liberty  to  discuss  publicly 
and  truthfully  all  matters  of  public  concern  without 
previous  restraint  or  fear  of  subsequent  punishment  J’ 
(Emphasis  supplied)  (Blossom  Dairy  Co.  v.  Interna¬ 
tional  Brotherhood  of  Teamsters,  W.  Va^  1942,  23  S.  E. 
2nd  645).  See  also,  Grosjean  v.  American  Press  Co., 
La.  1936,  56  S.  Ct.  444, 297  U.  S.  233,  80  L.  Ed.  660).  j 

‘  *  The  ‘  liberty  of  the  press  ’  is  a  right  belonging  to  every¬ 
one  to  publish  whatever  he  pleases  without  interference 
of  the  Government .”  (Emphasis  supplied)  (Howard 
Sports  Daily  v.  Weller,  1941,  18  A.  2nd  210,  179  Md. 
355). 

“The  constitutional  liberty  of  speech  and  of  the  press 
implies  a  right  of  freely  utter  and  publish  whatever  the 
citizen  may  please,  and  to  be  protected  against  any 
responsibility  for  so  doing,  except  so  far  as  such  pub¬ 
lications,  their  blasphemy,  obscenity,  or  scandalous 
character,  may  be  a  public  offense.”  (Emphasis  sup¬ 
plied)  (William  v.  State,  1923,  94  So.  882,  130  Miss. 
827). 

By  finding  and  concluding  on  such  matters  and  construing 
such  findings  and  conclusions  to  the  detriment  of  this  ap¬ 
pellant,  the  Commission  has  contravened  the  well  settled 
principle  of  law  that  publishing  a  newspaper  is  a  strictly 
private  business.  (Journal  of  Commerce  Pub .  Co.  v. 
Tribune  Co.,  286  Fed.  111).  j 
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Other  businesses,  such  as  utilities,  because  of  the  na¬ 
ture  of  their  activities  are  clothed  with  the  public  interest 
and  have  been  determined  as  such  by  the  courts.  When 
such  a  question  has  been  raised  wherein  a  newspaper  is 
concerned  the  uncontradicted  and  accepted  opinions  of  the 
courts  are  that  a  newspaper  is  a  private  business  not 
clothed  with  the  public  interest  and  as  such  it  may  sell  its 
advertising  to  whomever  it  chooses.  {In  re  Wohl,  50  F. 
2nd  254  (E.  D.  Mich.  1931) ;  Schuck  v.  Carroll  Dally  Herald , 
215  Iowa  1276,  247  N.W.  813,  87  A.LJJ.  975  (1933) ;  Chron¬ 
icle  and  Gazette  Pub.  Co.  v.  Attorney  General,  48  AtL  2nd 
478  (1946).  Furthermore,  the  courts  in  the  protection  of 
the  right  of  freedom  of  the  press,  have  gone  so  far  as  to 
hold  that  newspapers  are  not  obligated  to  print  official 
county  proceedings  nor  can  they  be  the  subject  of  mandamus 
and  be  compelled  by  municipal  authority  to  print  that 
which  the  publisher  does  not  in  his  judgment  believe  should 
be  printed.  {Lake  County  v.  Lake  County  Publ.  and  Print¬ 
ing  Co.,  280  HL  243,  117  N.E.  452  (1917) ;  Belleville  Advo¬ 
cate  Printing  Co.  v.  St.  Clair  County,  336  HI.  359,  168  N.E. 
312  (1929) ;  Mack  v.  Costello,  32  SJ).  511, 143  N.W.  940,  Ann. 
Cas.  1919-A,  384  (1913)). 

Past  decisions  involving  licenses  for  radio  facilities  have 
held  that  the  Commission  does  have  the  power  to  examine 
the  conduct  of  the  applicant  and  deny  that  applicant  the 
use  of  a  radio  facility  when  the  evidence  shows  that  the  past 
conduct  of  the  applicant  is  inimical  to  the  public  interest. 
This  has  been  done  by  the  Commission  and  upheld  by  the 
courts  in  such  cases  as  Trinity  Methodist  Church  v.  FRC 
(61  App.  D.  C.  311,  62  Fed.  2nd  850)  and  KFKB  Broadcast¬ 
ing  Association  v.  FRC  (60  App.  D.  C.  79,  47  Fed.  2nd  670). 
In  the  first  of  these  two  cases,  90  witnesses  testified  that 
the  applicant  made  attacks  upon  the  religious  faith  of  others, 
the  applicant  indulged  in  a  sensational  type  of  religious 
broadcasting  and  the  applicant  had  been  convicted  of  at¬ 
tempts  to  obstruct  the  orderly  administration  of  public 
justice.  In  the  KFKB  case  the  party  concerned,  as  shown 
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by  the  record,  indulged  in  the  practice  of  diagnosing  and 
prescribing  treatment  of  cases  from  symptoms  given  in 
letters  addressed  to  the  station.  Neither  of  these  cases  are 
applicable  to  the  appeal  herein  because  this  appellant,  as 
the  uncontradicted  evidence  shows,  has  at  all  times  acted 
for  the  welfare  of  its  community  and  nowhere  in  the  record 
can  it  be  shown  that  this  appellant  is  guilty  of  acts  inimical 
to  the  public  interest . 

For  the  Commission  to  attempt  to  disqualify  this  appel¬ 


lant  because  of  its  proper  exercise  of  its  right  of  freedom 
of  speech  and  freedom  of  the  press  is  a  violation  of  this  ap¬ 
pellant’s  rights  under  the  First  Amendment  to  the  Con¬ 
stitution  of  the  United  States  and  the  decision  containing 
such  an  abridgement  should  be  set  aside. 

Point  No.  4. 


The  Commission  has  Illegally  Imputed  to  this  Appellant 
the  Guilt  of  Unlawful  and  Criminal  Acts. 


The  findings  and  conclusions  of  the  instant  case  show 
that  the  Commission  has  attempted  to  adjudge  this  ap¬ 
pellant  guilty  of  violating  the  statutes  prohibiting  mono¬ 
polies  and  unfair  methods  of  competition.  Then  the  Com¬ 
mission  continues  in  its  conclusions  to  disqualify  this  ap¬ 
pellant  for  the  alleged  commission  of  these  unlawful  and 
criminal  acts.  By  imputing  that  this  appellant  has  been 
guilty  of  unlawful  and  criminal  acts,  the  Commission  has 
deprived  appellant  of  its  right  to  a  trial  by  an  impartial 
jury  as  guaranteed  by  the  Sixth  Amendment  to  the  Con¬ 
stitution  of  the  United  States.  Further,  by  attempting  to 
disqualify  this  appellant  as  a  broadcast  licensee  because 


of  this  illegal  imputation  of  guilt,  the  Commission  has  de¬ 
prived  appellant  of  its  right  to  due  process  of  law  and  equal 
protection  thereof. 

The  Commission  concluded  that  this  appellant  “sought  to 
suppress  competition  in  the  dissemination  of  news  and  in¬ 
formation  and  to  achieve  an  advertising  monopoly  in  the 


24 


community  through  the  use  of  exclusive  advertising  con¬ 
tracts.”  (Decision,  Conclusion  4,  App.  173)  and  that  this 
appellant  did  “desire  to  stifle  fair  competition.”  (Decision, 
Conclusion  No.  4,  App.  173).  The  Commission  further  con¬ 
cluded  that  appellant  operated  its  newspaper  “with  a  con¬ 
stant  objective  of  suppressing  competition  and  establishing 
monopolies  in  the  field  of  local  advertising.”  (Decision, 
Conclusion  No.  3,  App.  173).  In  the  Commission’s  final 
conclusion  disqualifying  this  appellant,  it  stated  that  if 
this  appellant  were  to  become  a  broadcast  licensee,  “compe¬ 
tition  in  the  dissemination  of  news  and  information  would 
be  suppressed  and  further  that  pressure  would  be  exerted 
on  advertisers”  to  enter  into  exclusive  advertising  con¬ 
tracts.  (App.  174) 

All  of  the  above  conclusions  carry  the  opprobrious  im¬ 
putation  that  this  appellant  has  been  guilty  of  violating  the 
applicable  criminal  statutes  concerning  such  matters.  If 
such  an  illegal  accusation  as  this  were  made  by  any  person 
not  enjoying  governmental  immunity,  that  person  would  be 
subject  to  legal  action  by  this  appellant  because  of  the 
damage  to  this  appellant  occasioned  by  these  erroneous 
charges.  But  because  these  charges  have  been  made  by  a 
Federal  Agency,  this  appellant  is  without  remedy. 

It  is  a  well  recognized  principle  of  law  that  there  can  be 
no  legal  finding  of  guilt  until  there  has  been  a  trial  con¬ 
ducted  in  accordance  with  fundamental  procedural  guaran¬ 
tees.  By  the  same  token,  there  can  be  no  imputation  of 
guilt  until  after  a  properly  conducted  trial.  Therefore, 
when  the  Commission  finds  and  concludes  that  this  appel¬ 
lant  has  been  guilty  of  criminal  acts,  appellant’s  funda¬ 
mental  procedural  rights  have  been  violated. 

In  the  first  place ,  such  conclusions  are  discriminatory , 
arbitrary  and  capricious,  because  they  are  entirely  without 
evidential  support  in  the  record  of  this  case.  Secondly,  and 
more  seriously  as  it  concerns  the  constitutional  rights  of 
this  appellant,  these  conclusions  unlawfully  placed  the 
stigma  of  a  crime  upon  this  appellant  without  a  trial. 
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In  support  of  this  appellant’s  contention  in  this  respect, 
it  is  believed  it  is  sufficient  at  this  point  to  show  this  Hon¬ 
orable  Court  the  dissenting  views  of  Commissioners  Jones 
and  Sterling.  The  opinions  of  Commissioners  Jones  and 
Sterling  that  this  appellant  has  not  violated  the  Federal 
Statutes  prohibiting  monopolies  and  unfair  methods  of 
competition  and  that  the  record  of  this  case  completely  fails 
to  support  such  a  conclusion  are  identical  with  the  views  of 
this  appellant : 

“The  majority  reaches  its  conclusion  that  the  Mans¬ 
field  Journal  Company  and  the  Lorain  Journal  Com¬ 
pany  are  not  qualified  to  hold  licenses  upon  a  finding 
that  the  Mansfield  Journal  Company  has  sought  to  sup¬ 
press  competition  in  the  dissemination  of  news  and  in¬ 
formation  and  has  attempted  to  achieve  an  advertising 
monopoly  in  Mansfield.  It  thereupon  concludes  that 
these  two  newspaper  companies,  which  are  under  com¬ 
mon  control,  would  suppress  competition  in  both  the 
fields  of  dissemination  of  news  and  advertising,  in  the 
event  they  or  either  of  them  were  permitted  to  own  and 
operate  radio  broadcast  stations.  It  seems  to  us  that 
this  determination  cannot  be  reached  from  any  fair 
consideration  of  the  facts  in  this  case.  (Emphasis  sup¬ 
plied).  I  - 

“It  is  apparent  from  this  record  that  the  Mansfield 
Journal  Company,  like  most  newspapers,  has  engaged 
in  vigorous  competitive  practices,  but  these  seem  to  be 
entirely  within  the  realm  of  normal  conduct  of  a  private 
business  enterprise,  and,  particularly,  one  in  the  news¬ 
paper  publishing  industry.  We  see  no  reason  to  con¬ 
clude  that  all  of  the  business  practices  engaged  m  by 
these  two  newspaper  company  applicants  would  be 
carried  over  into  the  operation  of  the  broadcast  sta- 
,  tions  for  which  they  are  making  application.  (Empha¬ 

sis  supplied). 

“The  majority  concludes  that  in  the  event  these  two 
newspapers  acquired  broadcast  facilities,  advertisers 
.  would  have  pressure  exerted  upon  them  to  enter  into 
exclusive  advertising  contracts.  In  reaching  this  de- 
»  termination,  the  majority  apparently  accepted,  as  true, 

testimony  given  by  a  number  of  witnesses  who  appeared 
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in  opposition  to  the  newspaper  applicants,  and  refused 
to  give  any  credence  to  the  testimony  of  witnesses  who 
contradicted  that  testimony.  We  cannot  conclude  that 
such  opposition  testimony  should  be  accepted  as  con¬ 
clusive,  although  it  was  so  accepted  by  the  majority 
and  in  the  main  forms  the  basis  of  the  majority’s  finding 
that  these  two  newspaper  companies  are  not  qualified 
to  hold  radio  station  licenses.  Particularly  is  this  true 
when  the  uncontroverted  evidence  shows  that  approxi¬ 
mately  54  advertisers  who  simultaneously  used  the 
Mansfield  News-Journal  and  the  existing  radio  station 
in  Mansfield.”  (Emphasis  supplied)  (Dissenting  Opin¬ 
ion,  7/14/48,  page  1,  Par.  2,  3  and  4,  App.  177).* 

Assuming  that  this  appellant  were  indicted  and  tried 
for  a  violation  of  the  applicable  criminal  statutes,  the  evi¬ 
dence,  as  shown  by  the  record  of  this  case,  could  not  sus¬ 
tain  a  verdict  of  guilty.  The  unsupported  findings  which 
are  the  basis  for  the  erroneous  conclusions  of  the  Commis¬ 
sion  in  this  respect  are  pointed  out  with  particularity  in 
Point  No.  5  herein. 

Nowhere  in  the  Communications  Act  of  1934,  as  amended, 
or  in  the  rules  and  regulations  of  the  Federal  Communica¬ 
tions  Commission,  is  any  form  of  jurisdiction,  either  ex¬ 
pressed  or  implied,  vested  with  the  Commission,  wherein 
it  is  given  statutory  authority  to  determine  whether  or  not 
an  applicant 4  4  sought  to  suppress  competition,  ’  ’  achieve 4  4  an 
advertising  monopoly,”  used  “exclusive  advertising  con¬ 
tracts,”  desired 4 4 to  stifle  fair  competition”  and  that  an  ap¬ 
plicant  operated  its  newspaper  business  4  4  with  a  constant 
objective  of  suppressing  competition  and  establishing  mono¬ 
polies  in  the  field  of  local  advertising.”  (Decison,  Conclu¬ 
sions,  3  and  4;  App.  172-174) 

The  Sherman  Anti-Trust  Act  and  the  Clayton  Act  declare 
what  actions  on  the  part  of  individuals  and  combinations  are 
monopolistic.  Under  these  Acts  the  Courts  are  given  ex¬ 
clusive  jurisdiction  over  all  monopolistic  offenses  which  are 
declared  to  be  criminal.  The  Federal  Trade  Commission  is 
the  only  administrative  agency  given  original  jurisdiction 


over  the  type  of  offenses  alleged  by  the  Federal  Communi¬ 
cations  Commission  to  have  been  committed  by  this  appel¬ 
lant  Therefore,  the  Federal  Communications  Commission; 
has  usurped  the  authority  of  the  Federal  Trade  Commission 
(Thomas  v.  Fed.  Trade  Commission >  116  F.  2nd,  347 ;  T.  C. 
Hurst  &  Son  v.  Fed.  Trade  Commission ,  268  Fed.  874). 

The  Commission  has  capriciously  assumed  jurisdiction 
which  it  does  not  have  and  by  the  conclusions  of  this  de¬ 
cision  erroneously  disqualifies  appellant  by  concluding,  in 
effect,  that  appellant  has  violated  certain  criminal  statutes. 
Such  ah  illegal  assumption  of  authority  deprives  appellant 
of  the  right  to  a  fair  and  impartial  trial  as  guaranteed  by 
the  Sixth  Amendment  to  the  Constitution  of  the  United 
States.  Also,  the  Commission’s  erroneous  conclusions  in 
this  respect  are  entirely  without  evidential  support  in  the 
record  of  this  case.  Because  of  these  errors,  the  Commis¬ 
sion’s  Decision  should  be  set  aside.  | 

i 

Point  No.  5. 

The  Commission’s  Findings  and  Conclusions  are  Discrimi¬ 
natory,  Arbitrary  and  Capricious  in  that  they  (1)  are  Con¬ 
trary  to  Substantial  Evidence,  and  (2)  Ignore  Substantial 
Evidence  Contained  in  the  Record  of  this  Case. 

There  are  no  findings  with  respect  to  appellant’s  legal, 
financial  or  technical  qualifications  or  that  the  program  and 
other  proposals  of  this  appellant  would  or  would  not  serve 
the  public  interest 

The  Commission’s  Order  of  Designation  contained  issues 
which  required  this  appellant  to  introduce  affirmative  evi¬ 
dence  in  response  to  these  issues  showing  the  legal,  techni¬ 
cal,  financial  and  other  qualifications  of  this  appellant  as 
well  as  the  nature  and  character  of  the  proposed  program 
service.  This  appellant  met  these  issues.  These  issues 
further  required  the  Commission  “to  determine,  on  a  com¬ 
parative  basis,  which,  if  any,  of  the  applications  in  the  con¬ 
solidated  proceeding  should  be  granted.”  (App.  228,  231) 
No  findings  and  conclusions  have  been  made  in  these  re- 


spects  and  there  has  been  no  determination,  on  a  compara¬ 
tive  basis,  showing  which,  if  any,  of  the  applications  should 
be  granted.  Therefore,  the  Commission  has  (1)  failed  to 
comply  with  the  provisions  of  its  own  order  of  designation 
governing  the  hearing  which  was  held  on  this  appellant’s 
application,  and  (2)  there  has  been  no  proper  notice  to  this 
appellant  that  the  Commission  intended  to  change  the  issues 
of  this  consolidated  proceeding. 

The  Commission’s  findings  and  conclusions  that  this  ap¬ 
pellant  had  and  would  use 1 ‘  exclusive  advertising  contracts  ’  ’ 
are  contrary  to  the  undisputed  evidence  contained  in  the 
record  of  this  case.  The  uncontradicted  testimony  of  Mr. 
S.  A.  Horvitz  and  this  appellant’s  Exhibit  No.  5  (R.  1390- 
1392)  which  contains  all  contracts  used  by  appellant  and 
shows,  without  doubt,  that  this  appellant  has  never  entered 
into  any  contractual  arrangement  that  could  be  construed 
as  an  “exclusive  advertising  contract. ”  Also,  in  the  opera¬ 
tion  of  the  proposed  radio  station,  there  will  be  no  agree¬ 
ment,  contract,  or  arrangement,  that  could  be  construed  as 
an  exclusive  advertising  contract  or  a  combination  rate. 
Any  findings  and  conclusions  stating  that  this  appellant  did 
or  would  use  “exclusive  advertising  contracts  ’ ’  are  contrary 
to  the  undisputed  evidence  in  the  record  of  this  case  and  are 
therefore  arbitrary  and  capricious. 

The  Commission  erred  in  considering,  in  finding  and  in 
concluding,  that  the  testimony  of  certain  witnesses  was  that 
of  a  “public  witness.”  The  record  of  this  case  will  show 
that  these  alleged  public  witnesses  consisted  of  antagonistic 
persons  and  disgruntled  merchants  who  failed  to  meet  the 
financial  obligations  which  they  owed  to  the  Mansfield  Jour¬ 
nal  and  others  who  testified  were  present  as  a  result  of  a 
campaign  conducted  by  Station  WMAN  (Richland,  Inc.)  to 
prevent  the  Mansfield  Journal  from  establishing  another 
radio  station  in  Mansfield  to  serve  the  people  of  that  com¬ 
munity. 


Without  laboring  this  brief  with  a  discussion  of  all  of  the 
testimony  of  those  witnesses  who  were  antagonistic  to  the 
Mansfield  Journal,  a  review  is  here  made  of  what  the  record 
shows  regarding  several  of  them. 

M.Val  Scout en — The  main  purpose  this  witness  took 
the  stand  was  to  air  his  personal  feelings  against  Mr. 
S.  A.  Horvitz.  This  is  seen  by  his  statement  on  Page  818 
of  the  record,  “I  would  like  to  ask  Mr.  Horvitz,  I  have 
one  bone  to  pick  with  him  personally  . . .”  (App.  259- 
260) 

Ray  V.  Morgan — The  testimony  shows  this  witness 
was  entirely  in  error  and  confused  as  to  the  facts  con¬ 
cerning  newspaper  advertising  rates  and,  by  comparing 
his  testimony  with  the  rebuttal  testimony  of  Mr.  S.  A- 
Horvitz,  it  is  seen  that  he  was  encouraged  to  take  an 
adverse  stand  toward  the  Mansfield  Journal  by  the 
Manager  of  Station  WMAN  (Richland,  Inc.)  who  kept 
him  advised  as  to  the  time  and  place  of  hearing  to  make 
sure  that  he  would  appear  to  testify  against  the  paper. 
No  creditability  whatever  should  be  given  to  the  testi¬ 
mony  of  this  witness  who  was  obviously  allied  with  the 
manager  of  the  radio  station  (WMAN)  which  was  try¬ 
ing  to  prevent  the  establishment  of  another  radio  sta¬ 
tion  in  Mansfield.  (App.  265-269) 

Aaron  J.  Goldsmith  and  Harry  L.  Morris — The  testi¬ 
mony  of  each  of  these  witnesses  should  be  entirely  dis¬ 
regarded  because  the  record  shows  that  their  adver¬ 
sary  feeling  toward  the  Mansfield  Journal  stems  from 
disputes  over  the  payment  of  the  debts  they  owed  that 
paper.  (App.  273-283,  299-306,  312-314) 

R.  B.  Gardner — This  witness,  by  his  testimony,  shows 
that  he  “took  sides’’  against  the  Mansfield  Journal  and 
“was  a  booster  for  the  Station”  (WMAN).  (App. 
286)  This  witness,  as  the  record  shows,  is  opinionated 
and  openly  favors  Station  WMAN  in  its  stand  against 
the  Mansfield  Journal.  (App.  283-287) 
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AarZ  Kindt  and  John  M.  O’Hara — Kindt  is  a  time 
salesman  for  Station  WMAN  (App.  253)  and  Mr. 
O’Hara  is  the  vice-president,  assistant  treasurer,  di¬ 
rector  and  general  manager  of  Richland,  Incorporated. 
(WMAN)  (App.  42).  From  their  testimony  it  is  ap¬ 
parent  that  there  are  probably  no  other  persons  in 
Mansfield,  Ohio,  more  biased,  more  prejudiced,  more 
partisan  or  more  antagonistic  to  the  Mansfield  Journal 
than  this  employee  and  officer  of  the  competitor  radio 
station  (WMAN).  (App.  253-258,  288-297) 

The  competitive  situation  in  Mansfield,  between  the  Mans¬ 
field  Journal  and  Station  WMAN,  is  a  situation  which  has 
existed  for  years  in  numerous  cities  throughout  the  United 
States  where  the  only  radio  station  and  the  only  newspaper 
were  competitors  for  advertising  in  the  same  community. 

This  situation  is  not  unusual,  in  fact  it  is  an  ordinary  case 
of  the  normally-to-be-expected  adversary  position  of  these 
competitors.  The  Commission  has  been  aware  of  this  type 
of  situation  in  similar  communities  but  in  the  instant  case, 
it  has  discriminated  against  the  Mansfield  Journal  and 
this  appellant  by  predicating  findings  and  conclusions 
upon  the  wails  and  whines  of  disgruntled  debtors  and  vici¬ 
ous  competitors,  to  the  exclusion  of  the  true  facts  as  shown 
by  the  record. 

At  this  point  it  is  pertinent  again  to  note  part  of  the  dis¬ 
senting  opinion  of  Commissioners  Jones  and  Sterling  as 
follows: 

“The  majority  concludes  that  in  the  event  these  two 
newspapers  acquire  broadcast  facilities,  advertisers 
would  have  pressure  exerted  upon  them  to  enter  into 
exclusive  advertising  contracts.  In  reaching  this  deter-  * 
mination,  the  majority  apparently  accepted ,  as  true, 
testimony  given  by  a  number  of  witnesses  who  appeared 
in  opposition  to  the  newspaper  applicants,  and  refused 
to  give  any  credence  to  the  testimony  of  witnesses  who 
contradicted  that  testimony.  We  cannot  conclude  that 
such  opposition  testimony  should  be  accepted  as  con¬ 
clusive,  although  it  was  so  accepted  by  the  majority  and 
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in  the  main  forms  the  basis  of  the  majority’s  finding 
that  these  two  newspaper  companies  are  not  qualified 
to  hold  radio  station  licenses.  Particularly  is  this  true 
when  the  uncontroverted  evidence  shows  that  approxi¬ 
mately.  54  advertisers  have  simultaneously  used  the 
Mansfield  Netos-Joumal  and  the  existing  radio  station 
in  Mansfield/*  (Emphasis  supplied)  (Dissenting  Opin¬ 
ion,  7/14/48,  Page  1,  Par.  4;  App.  177). 

Considering  the  testimony  of  each  witness  who  was  an¬ 
tagonistic  to  the  Mansfield  Journal  and  this  appellant,  in 
the  light  of  his  personal  prejudices  and  personal  desires, 
and  comparing  it  to  the  testimony  and  exhibits  introduced 
in  rebuttal,  it  becomes  glaringly  apparent  that  there  was  no 
substantial  evidence  to  support  the  Commission’s  findings 
and  conclusions  concerning  exclusive  advertising  contracts. 

The  unsupported  personal  opinion  of  an  adverse  business 
competitor,  the  naked  prejudices  of  an  individual  expressed 
for  the  purpose  of  continuing  a  quarrel  of  many  years  stand¬ 
ing,  the  empty  expressed  bitterness  of  a  disgruntled  and 
uninformed  person  and  the  unsubstantiated  complaints  of 
those  who  failed  to  meet  their  financial  obligations  cannot 
be  considered  as  substantial  evidence.  As  the  record  of  this 
case  shows,  each  one  of  the  witnesses  who  took  the  stand 
against  the  Mansfield  Journal  did  so  to  foster  one  of  two 
private  purposes.  That  is,  (1)  to  state  his  own  personal 
antagonism  or  (2)  to  appear  on  behalf  of  Station  WMAN 
(Richland,  Incorporated),  a  competitor  of  the  Mansfield 
Journal,  which  was  trying  to  prevent  the  establishment  of  a 
second  radio  station  in  Mansfield,  Ohio. 

The  Commission,  in  its  Decision,  App.  172,  Paragraph  3, 
states  that  the  testimony  of  this  appellant’s  witnesses  “was 
undoubtedly  influenced  by  partisan  consideration  which 
affects  its  reliability.”  If  this  be  true  of  testimony  of  this 
appellant’s  witnesses,  is  it  not  also  true  of  the  officer  and 
employee  of  Station  WMAN  whose  sole  interest  is  to  pre¬ 
serve  the  present  competitive  position  of  that  station  in  the 
Mansfield  Community?  Also,  do  not  “partisan  consider*- 


turns”  apply  to  the  testimony  of  those  witnesses  who  failed 
to  pay  the  bills  they  owed  the  Mansfield  Journal  as  well  as 
those  who  admittedly  harbored  grudges  against  the  Mans¬ 
field  Journal? 

•  Another  so-called  “public  witness”  testified,  in  substance, 
that  his  advertising  contract  with  the  Mansfield  Journal 
Company  was  cancelled  without  reason.  He  stated, 4  ‘  It  was 
just  cancelled”  (App.  279).  The  record  will  show  that  the 
advertising  contract  of  this  witness  was  cancelled  with  prior 
written  notice  and  the  reason  for  cancellation  was  clearly 
stated,  Le.,  failure  to  pay  the  bill  which  was  then  long  over¬ 
due.  A  letter  of  notification  to  this  witness  is  Mansfield 
Journal  Company  Exhibit  No.  21  (App.  358-359). 

In  this  Decision,  the  Commission  has  “bent  over  back¬ 
wards”  to  discriminate  against  this  appellant  and  the 
Mansfield  Journal  Company  in  a  highly  prejudicial  manner. 
The  mere  mention  of  a  suspicion,  the  most  meager  scintilla, 
the  slightest  insinuation,  and  the  vaguest  hint  of  a  deroga¬ 
tory  nature,  has  been  magnified  and  given  credence  by  the 
Commission  without  regard  to  source  while  the  substantial 
evidence  and  exhibits  of  these  appellants  to  the  contrary 
have  been  ignored.  The  Commission,  by  treating  the  evi¬ 
dence  before  it  in  this  manner,  discriminates  against  this 
appellant  and  the  findings  and  conclusions  of  the  decision  in 
these  respects  are  arbitrary  and  capricious. 

The  Commission  erred  by  failing  to  find  and  conclude  in 
accordance  with  the  uncontradicted  evidence  showing  the 
excellent  reputation  of  this  appellant  and  its  public  service 
accomplishments  in  the  Lorain  Community. 

Ten  disinterested  witnesses  including  the  Superintendent 
of  Lorain  City  Schools,  the  Agricultural  Extension  Agent 
for  Lorain  County,  the  President  of  the  Lorain  Ministerial 
Association,  the  Director  of  the  Lorain  Veterans  Informa¬ 
tion  Center,  Executive  Director  of  the  Lorain  Community 
Chest  and  Executive  Director  of  the  Lorain  Council  of 
Social  Agencies,  the  Executive  Director  of  the  Lorain  Post- 
War  Planning  Committee  and  Manager  of  Lorain  Branch, 
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U.  S.  Employment  Service,  and  the  City  Solicitor  of  the 
City  of  Lorain  and  others,  testified  as  to  the  excellent  repu¬ 
tation  of  this  appellant  in  the  Lorain  Community.  The 
testimony  of  these  witnesses  was  uncontradicted  but  never¬ 
theless,  ignored  by  the  Commission.  (App.  477,  474,  484, 
475,  471, 487,  481,  489, 478,  479). 

For  many  years  this  appellant  has  performed,  supported 
and  fostered  numerous  public  service  activities  in  and 
around  the  City  of  Lorain,  some  of  which  are  as  follows: 
(1)  The  Lorain  War  Chest,  (2)  The  Veterans  Information 
Center,  (3)  the  Lorain  County  Park  Association,  (4)  the 
Lorain  Town  Meeting,  (5)  the  Lorain  Post-War  Planning 
Committee,  (6)  the  Mary  Lee  Tucker  Project  (charity),  (7) 
the  Lorain  Lilac  Festival,  (8)  the  Lorain  Tennis  Tourna¬ 
ment,  (10)  the  Lorain  Junior  High  School  Track  Meet,  (II) 
Lawn  Bowling,  (12)  the  Lorain  Charity  Football  Game,  (13) 
the  Lorain  Achievement  Awards,  (14)  Hospital  insurance, 
(15)  the  Lorain  Junior  Olympics  and  many  other  worth¬ 
while  causes  including  a  vigorous  campaign  by  this  news¬ 
paper  for  over  twenty  years  to  maintain  low  utility  rates  for 
the  people  of  the  Lorain  Community  (Lorain  Exhibit  No.  1, 
App.  334). 

Regarding  the  reputation  and  public  service  accomplish¬ 
ments  of  this  appellant,  the  dissenting  opinion  of  Commis¬ 
sioners  Jones  and  Sterling  is  particularly  pertinent,  where¬ 
in  they  state  as  follows : 

“Moreover,  we  fail  to  find  any  mention  in  the  conclu¬ 
sions  of  the  majority  decision  with  respect  to  the  clearly 
established  affirmative  qualifications  of  the  Mansfield 
Journal  Company  and  the  Lorain  Journal  Company  to 
operate  the  stations  proposed  by  their  present  applica¬ 
tions.  We  think  it  but  fair  that  it  should  be  stated  that 
this  record  discloses  that  the  Mansfield  Journal  Com¬ 
pany  has  conducted  campaigns  in  the  interests  of  the 
residents  of  Mansfield;  has  promoted  worthwhile 
charity  drives ;  has  required  its  employees  to  reside  in 
Mansfield;  and  generally  has  taken  a  very  active  part 
in  the  city’s  affairs.  Similar  findings  cam,  be  made  on 
this  record  with  respect  to  The  Lorain  Journal  Com - 
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pa/ny  and  the  activities  in  which  it  has  taken  part  in  the 
community  life  of  Lorain.  The  record  further  shows 
that  both  companies  propose  entirely  meritorious  pro¬ 
gram  services  designed  to  meet  the  needs  of  the  resi¬ 
dents  of  the  areas  which  they  propose  to  serve.”  (Dis¬ 
senting  Opinion,  7/14/48,  Page  1,  Par.  5,  App.  178). 
(Emphasis  supplied) 

The  Commission’s  findings  concerning  this  appellant’s 
policy  and  its  relationship  with  organized  labor  are  contrary 
to  the  evidence. 

The  Commission’s  Findings  in  this  respect  are  found  in 
the  Decision,  Paragraph  25  (App.  167)  which  is  as  follows: 

“25.  Four  local  officials  of  C.  I.  0.  unions,  claiming  to 
represent  through  the  families  of  their  membership, 
50%  to  55%  of  the  residents  of  Lorain,  appeared  as 
public  witnesses  and  opposed  the  application  of  The 
Lorain  Journal  Company.  These  'iabor  witnesses  all 
claimed  that  The  Lorain  Journal  Company  has  not 
fairly  presented  labor  news  to  the  public,  that  often  no 
story  was  printed  in  connection  with  certain  union 
activities  or  if  the  story  was  printed  pertinent  facts 
were  omitted  so  that  a  true  picture  could  not  be  ob¬ 
tained.  The  local  union  of  the  United  Steel  Workers 
of  America,  C.  I.  0.,  which  has  8,500  members  in  the 
City  of  Lorain,  went  on  record  on  two  occasions  op¬ 
posing  the  application  on  the  grounds  that  it  would 
further  monopoly  in  the  dissemination  of  news  and 
information  in  the  community  and  further  that  the 
newspaper  has  been  consistently  prejudiced  in  the 
presentation  of  news  regarding  union  activities. 
Another  union  representative,  formerly  connected  with 
the  C.  I.  0.  in  Lorain  but  now  an  employee  of  an  A.  F.  of 
L.  union  in  another  city,  contradicted  this  testimony, 
claiming  that  The  Lorain  Journal  had  always  been  very 
fair  to  unions.  He  conceded,  however,  that  he  supported 
a  strike  of  the  American  Newspaper  Guild  against  The 
Lorain  Journal  and  had  gone  so  far  as  to  cancel  his  sub¬ 
scription  to  the  paper  during  the  period  because  of  the 
labor  dispute.  Although  the  applicant  contacted  practi¬ 
cally  every  civic,  educational,  charitable  and  social  wel¬ 
fare  organizations  in  Lorain  for  the  purpose  of  offering 
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sustaining  time  on  the  station,  the  labor  unions  were 
not  approached  in  this  connection.  Applicant  does, 
however,  contemplate  having  a  program  directed  to¬ 
wards  the  interests  of  labor  and  would  broadcast  public 
controversies  on  a  sustaining  basis.” 

The  above  paragraph  is  typical  of  the  general  discrimina¬ 
tory  tenor  of  the  Commission’s  Decision  against  this  ap¬ 
pellant.  By  reading  the  evidence  concerning  the  relation¬ 
ship  of  this  appellant  with  labor  organizations  in  Lorain 
and  the  editorial  policy  of  this  appellant,  and  comparing 
that  evidence  with  the  above  paragraph,  it  can  be  seen  that 
the  Commission,  through  its  method  of  expression  and  omis¬ 
sion  of  the  consideration  of  evidential  facts,  that  an  un- 
favorable  light  has  been  purposely  cast  upon  this  appellant. 

A  review  of  the  testimony  of  the  labor  witnesses  who  ap¬ 
peared  against  this  appellant  will  reveal  that  they  were  in 
error  concerning  the  rates  charged  for  advertising  and  the 
real  reason  they  appeared  was  that  they  were  supporting 
another  application  for  a  broadcast  station  at  Lorain  (R. 
1107,  1111,  1112  and  1223). 

The  uncontradicted  testimony  of  Mr.  Robert  E.  Smedley 
shows  the  manner  in  which  this  appellant  cooperated  with 
organized  labor  in  the  Lorain  Community  (App.  489-496). 
Mr.  Smedley  was  for  many  years  a  union  official  in  the  City 
of  Lorain.  He  had  dealt  with  the  Lorain  Journal  Company 
and  members  of  its  organization  for  about  eight  years.  He 
stated  that  his  reason  for  appearing  at  the  hearing  was 
because  the  statements  made  by  the  other  three  union  mem¬ 
bers  were  so  obviously  wrong  and  that  “the  entire  stortf 
of  the  union  that  the  Journal  had  been  unfair  was  untrue* * 
(App.  491).  Mr.  Smedley ’s  testimony  is  best  summarized 
by  his  own  statement  regarding  this  appellant  which  is  as 
follows : 

“I  would  say  it  is  my  considered  opinion  that  the 
Lorain  Journal  is  fair  and  in  the  past  has  leaned  over 
backwards  to  be  fair  to  organized  labor.”  (App.  496) 

i 

i 


From  the  evidence  in  the  record,  the  Commission  could 
not  directly  find  that  this  appellant  was  unfair  to  organized 
labor,  but  by  framing  its  findings  in  the  manner  shown  by 
Paragraph  25  of  the  Decision  (App.  167)  this  appellant  is 
damaged  by  indirection  which  is  contrary  to  the  evidence 
contained  in  the  record. 

From  the  foregoing  it  can  be  seen  that  the  Commission 
ignored  substantial  evidence  and  failed  to  find  in  accordance 
with  the  weight  of  substantial  evidence.  Appellant’s  evi¬ 
dence  cited  herein  is  substantial  because  it  is  such  relevant 
evidence  as  a  reasonable  mind  might  accept  as  adequate  to 
support  a  conclusion.  A  great  deal  of  this  evidence  is  un¬ 
disputed,  yet  the  Commission  has  disregarded  it.  It  is  the 
duty  of  the  Commission  to  decide  the  case  before  it  on  all 
of  the  evidence.  The  Commission  is  not  at  liberty  to 
rely  on  part  of  the  evidence  to  support  its  findings  and  put 
aside  all  other  undisputed  evidence.  (Peninsula  &  Occi¬ 
dental  Steamship  Co.  v.  N.L.RJB.,  98  Fed.  2nd  411 ;  N.L.R.B. 
v.  Columbia  Enameling  &  Stamping  Co.,  306  U.  S.  292,  59 
S.  Ct  501).  Findings  of  fact  and  conclusions  not  based 
upon  and  not  in  accordance  with  substantial  evidence  are 
arbitrary  and  capricious.  ( Tri-State  B/ eg  Co.,  Inc.  v.  F.C.C., 
96  Fed.  2nd  564,  566 ;  68  App.  D.  C.  292 ;  Atchison  T.  &  S.  F. 
Ry.  Co.  v.  U.  295  U  S.  193,  201,  202;  55  S.  Ct.  748; 
Saginaw  B/cg  Co.  v.  F.C.C.,  96  Fed.  2nd  554,  561;  68  App. 
D.  C.  282;  Certiorari  Denied,  59  S.  Ct.  72,  305  U.  S.  613; 
Beaumont  S.  L.  <&  W.  Ry.  Co.  v.  U.  S.,  282  U.  S.  74,  86,  51 
S.  Ct  1). 

Thus  the  Commission’s  Decision  of  July  14, 1948,  should 
be  set  aside  because  its  findings  and  conclusions  are  arbi¬ 
trary  and  capricious  in  that  they  are  contrary  to  and  ignore 
the  substantial  evidence  in  the  record  of  this  case. 
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Point  No.  6. 


The  Commission's  Findings  and  Conclusions  in  its  De¬ 
cision  of  July  14, 1943,  are  Arbitrary  and  Capricious  because 
they  are  Predicated  upon  Testimony  which  in  no  way  Con¬ 
cerns  this  Appellant  and  with  which  this  Appellant  is  in  no 
way  Connected. 


The  matters  concerning  the  Mansfield  Journal  Company 
and  its  (1)  dealings  with  several  businessmen  in  Mansfield, 
Ohio,  concerning  payment  of  debts  they  owed  the  Mansfield 
Journal,  (2)  the  competition  between  the  Mansfield  Journal 
Company  and  Richland,  Incorporated  (WMAN)  and  (3) 
other  matters  such  as  what  the  Mansfield  Journal  should  or 
should  not  print  in  its  newspaper  are  items  upon  which  the 
Commission  has  erroneously  predicated  its  illegal  conclu¬ 
sions  that  the  Mansfield  Journal  applications  for  AM  and 
FM  stations  in  Mansfield,  Ohio,  should  be  denied.  AU  such 
matters  have  taken  place  in  Mansfield. 

Even  though  this  appellant  had  no  connection  with  the 
above  alleged  acts,  the  Commission,  on  Page  17  of  its  De¬ 
cision,  Paragraph  4,  erroneously  concludes  as  follows : 

“Upon  the  record  herein  we  believe  that  if  the  Mans¬ 
field  Journal  Company  and  The  Lorain  Journal  Com¬ 
pany,  under  their  present  ownership,  were  to  acquire 
control  of  broadcast  facilities  in  addition  to  the  only 
newspapers  in  the  respective  communities,  competition 
in  the  dissemination  of  news  and  information  would  be 
suppressed  and  further  that  pressure  would  be  exerted 
on  advertisers,  who  require  the  use  of  the  only  daily 
newspaper  in  the  city  for  their  businesses,  to  enter  into 
exclusive  advertising  contracts.  This,  in  our  view, 
would  be  inconsistent  with  the  public  interest.  We  con¬ 
clude ,  therefore,  that  these  applicants  are  not  qualified 
to  receive  grants  of  their  applications  before  us  m  either 
Mansfield  or  Lorain,  and  we,  therefore,  shall  deny  their 
respective  applications. 9 9  (App.  174) 


Although  The  Lorain  Journal  Company,  appellant  here¬ 
in,  is  under  the  same  ownership  as  the  Mansfield  Journal, 
it  is  a  separate  and  distinct  corporate  entity  located  in  a 
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distant  city  with  no  operational  connection  whatever  to  the 
Mansfield  Journal. 

Our  jurisprudence  contemplates  a  corporation  as  a  legal 
person.  Therefore,  as  a  person,  this  appellant  cannot  be 
held  accountable  for  the  acts  of  another  corporation  in 
which  it  did  not  in  any  way  participate  and  which  acts  oc¬ 
curred  in  another  city. 

The  Commission’s  Decision  denying  this  appellant’s  ap¬ 
plication  is  all  the  more  erroneous  because  the  record  shows 
that  the  reasons  for  denial  are  entirely  without  evidential 
support  and  wholly  unjustified. 

The  procedure  by  which  the  Commission  deprived  the 
Mansfield  Journal  Company  (Case  No.  10049  and  10050)  of 
its  right  of  due  process  of  law  and  equal  protection  thereof 
in  its  consideration  of  certain  alleged  illegal  acts  which  took 
place  in  Mansfield,  Ohio,  is  reversible  error.  Then  the  Com¬ 
mission,  without  any  causal  connection  between  these  alleged 
acts  and  the  appellant  herein,  uses  these  same  alleged  acts 
as  the  basis  for  the  denial  of  this  appellant’s  application. 
By  so  doing,  the  Commission  relies  upon  testimony  which  is 
more  unreliable  than  “hearsay  twice  removed.” 

For  the  Commission  to  find  and  conclude  to  this  appel¬ 
lant’s  detriment  and  predicate  such  findings  and  conclu¬ 
sions  upon  matters  with  which  appellant  is  in  no  way  con¬ 
cerned  and  which  allegedly  occurred  in  a  different  city  is 
arbitrary  and  capricious  and  deprives  this  appellant  of  its 
right  to  due  process  of  law. 

Point  No.  7. 

As  a  Result  of  the  Commission’s  Erroneous  Decision  of 
July  14, 1948,  this  Appellant  is  Aggrieved  and  its  Interests 
have  been  Adversely  Affected. 

This  appellant,  as  an  applicant  before  the  Commission,  is 
entitled,  as  a  matter  of  right  to  a  full  and  fair  hearing.  The 
right  to  a  full  and  fair  hearing  embraces:  (1)  The  right  to 
be  fairly  and  timely  advised  of  the  procedure  to  be  employed 


by  the  Commission,  (2)  The  right  to  be  advised  of  those 
matters  upon  which  the  Commission  intends  to  find  and  con¬ 
clude  and  (3)  The  right  to  have  oral  argument. 

This  right  to  a  full  and  fair  hearing  is  guaranteed  to  this 
appellant  by  the  due  process  provisions  of  the  Constitution 
of  the  United  States.  This  right  of  due  process  to  a  full 
and  fair  hearing  has  been  recognized  as  the  right  of  an  in¬ 
dividual  and  “one  of  the  few  rights  guaranteed  by  our  Con¬ 
stitution  which  are  substantially  absolute.’ *  {W JR,  The 
Good  Will  Station ,  Inc .  v.  F.C.C.,  No.  9464,  U.  S.  Ct.  App. 
for  D.  C.,  decided  October  7, 1948). 

This  appellant’s  right  to  a  full  and  fair  hearing  has  been 
abridged  by  the  Commission,  in  its  Decision  of  July  14, 
1948,  wherein  the  Commission  found  and  concluded  upon 
matters,  of  which  this  appellant  had  no  prior  notice  and  no 
indication  whatever  that  the  Commission  intended  to  so 
find,  to  so  conclude,  as  previously  discussed  herein  (Point 
No  1). 

The  right  to  a  full  and  fair  hearing  as  sought  by  this 
appellant  is  provided  for  by  the  Commission’s  own  Regula¬ 
tions  and  the  Communications  Act  of  1934,  as  amended; 
(SuppL  43-49)  as  well  as  the  established  legal  procedure 
before  the  Commission.  It  is  this  circumvention  of  the  es¬ 
tablished  procedure  and  the  denial  of  these  procedural 
rights  from  which  this  appellant  here  seeks  relief. 

Appellant  is  aggrieved  by  the  Commission’s  arbitrary 
abuse  of  its  statutory  authority  as  shown  by  its  findings  and 
conclusions  upon  matters  entirely  beyond  its  jurisdiction. 
By  so  doing,  tiie  Commission  deprives  this  appellant  of  (1) 
its  right  of  notice  concerning  such  matters  and  (2)  its  right 
of  opportunity  to  meet  the  issues  raised  by  such  matters 
on  which  this  appellant  has  had  no  opportunity  to  be  heard! 
Such  an  illegal  procedure  adversely  affects  the  interests 
of  this  appellant. 

Appellant  is  further  aggrieved  because  the  findings  and 
conclusions  of  the  Commission’s  Decision  are  contrary  to 
the  evidence  contained  in  the  record.  Findings  and  con- 
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elusions  not  based  upon  the  record  are  inadequate  because 
they  are  not  supported  by  the  substantial  evidence  in  the 
record.  Therefore,  they  are  arbitrary  and  capricious.  It 
is  the  duty  of  the  Commission  to  make  adequate  findings, 
and  when  the  Commission  has  failed,  it  has  committed  re¬ 
versible  error.  This  appellant  has  been  denied  its  right  to 
adequate  findings  required  by  due  process  of  law.  ( Saginaw 
Broadcasting  Co .  v.  F.C.C.,  96  Fed.  2nd  554,  68  Appeals, 
D.  C.  282,  Certiorari  Denied  59  S.  Ct.  72,  305  U.  S.  613). 

By  being  deprived  of  its  procedural  rights  to  a  full  and 
fair  hearing,  this  appellant  is  aggrieved  and  its  interests 
have  been  adversely  affected. 

Any  abridgement  of  this  appellant’s  right  to  a  full  and 
fair  hearing,  likewise  abridges  this  appellant’s  right  to  due 
process  of  law.  This  appellant,  having  been  deprived  of  its 
right  of  due  process  of  law  in  numerous  instances  as  here¬ 
inbefore  recited  in  this  brief,  is  entitled  to  appellate  relief. 
The  Supreme  Court  of  the  United  States  has  held  that  pro¬ 
ceedings  before  the  Federal  Communications  Commission 
“must  satisfy  the  pertinent  demands  of  due  process” 
(Radio  Commission  v.  Nelson  Bros .  Co.,  289  U.  S.  266). 
This  appellant  has  been  subjected  to  a  procedure  before  the 
Commission  which  does  not  satisfy  the  pertinent  demands 
of  due  process  of  law  because  it  deprives  this  appellant  of 
its  right  to  a  full  and  fair  hearing  and  such  a  deprivation  is 
aggrievement  per  se.  In  this  respect,  this  Honorable  Court 
has  held  as  follows : 

“There  has  been  no  need  for  litigants  to  obtain  rulings 
in  support  of  the  right  of  hearing  on  questions  of  law 
when  opportunity  to  be  heard  on  such  questions  has  not 
been  denied.  Dartmouth  College  v.  Woodward,  4 
Wheat.  518,  581  (U.  S.  1819)  (Webster’s  argument), 
and  Galpin  v.  Page,  18  Wall.  350,  368  (U.  S.  1873),  cited 
in  the  Wilson  case,  sufficiently  attest  that  an  essential 
element  of  due  process  is  an  opportunity  to  be  heard 
before  the  reaching  of  a  judgment,  that  judgment 
without  opportunity  to  be  heard  is  judicial  oppression. 
Londoner  v.  Denver,  210  U.  S.  373  (1908),  Morgan  v. 
U.  S.,  304  U.  S.  1  (1938),  Erie  R.  Co.  v.  Patterson,  79 
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N.J.L.  512,  76  Atl.  1065  (1910),  also  cited  in  the  Wilson 
Case,  attest  that  the  due  process  guarantee  of  hearing 
includes  an  opportunity  for  argument.  Also  pertinent 
are  State  v.  Milhollan,  50  N.D.  184, 195,  N.W.  292  (1923), 
and  State  v.  City  of  Milwaukee,  157  Wis.  505, 147  N.W. 
50  (1914).”  (WJR  v.  F.C.C.,  No.  9464)  (Emphasis 
supplied).  I 

i 

,  i 

Having  deprived  this  appellant  of  its  right  of  due  process 
of  law,  the  Commission’s  Decision  is  invalid  and  should  be 
set  aside. 

CONCLUSION. 

For  the  foregoing  reasons,  this  appellant  respectfully 
prays  that  this  Honorable  Court  set  aside  the  Federal  Com¬ 
munications  Commission  Decision  of  July  14,  1948  and  its 
Memorandum  Opinion  and  Order  of  October  20, 1948,  which 

*  erroneously  deny  the  application  of  this  appellant  and  ap¬ 
pellant’s  Petition  for  Rehearing,  remand  the  case  to  the 
Commission  with  instructions  to  grant  this  appellant  the 
rights  to  which  it  is  entitled  under  the  Communications  Act 
of  1934,  as  amended,  the  Rules  and  Regulations  of  the  Com¬ 
mission,  due  process  of  law,  and  such  other  and  further 
relief  as  this  Honorable  Court  may  deem  just  and  proper 

*  in  the  premises. 

Respectfully  submitted, 

Geo.  O.  Sutton, 

William  Thomson, 

w  1038  National  Press  Bldg., 

Washington  4,  D.  C., 

Attorneys  for  Appellant. 
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SUPPLEMENT. 

Statutes  Involved. 


Communications  Act  of  1934,  as  Amended  (United  States 

Code,  Title  47) 

The  Sections  of  the  Communications  Act  of  1934,  as 
amended,  which  are  pertinent  to  this  appeal  are : 

Section  4.  (j) — The  Commission  may  conduct  its  pror 

ceedings  in  such  manner  as  will  best  conduce  the  proper 
dispatch  of  business  and  to  the  ends  of  justice.  No  Com¬ 
missioner  shall  participate  in  any  hearing  or  proceeding  in 
which  he  has  a  pecuniary  interest.  Any  party  may  appear 
before  the  Commission  and  be  heard  in  person  or  by  at¬ 
torney.  Every  vote  and  official  act  of  the  Commission  shall 
be  entered  of  record,  and  its  proceedings  shall  be  public 
upon  the  request  of  any  party  interested.  The  Commission 
is  authorized  to  withhold  publication  of  records  or  proceed¬ 
ings  containing  secret  information  affecting  the  national 
defense. 

Section  309.  (a) — If  upon  examination  of  any  application 
for  a  station  license  or  for  the  renewal  or  modification  of  a 
station  license  the  Commission  shall  determine  that  public 
interest,  convenience,  or  necessity  would  be  served  by  the 
granting  thereof,  it  shall  authorize  the  issuance,  renewal, 
or  modification  thereof,  in  accordance  with  said  finding.  In 
the  event  the  Commission  upon  examination  of  any  such  ap¬ 
plication  does  not  reach  such  decision  with  respect  thereto, 
it  shall  notify  the  applicant  thereof,  shall  fix  and  give  notice 
of  a  time  and  place  for  hearing  thereon,  and  shall  afford 
such  applicant  an  opportunity  to  be  heard  under  such  rules 
and  regulations  as  it  may  prescribe. 

Section  402.  (b ) — An  appeal  may  be  taken,  in  the  manner 
hereinafter  provided,  from  decisions  of  the  Commission  to 
the  Court  of  Appeals  of  the  District  of  Columbia  in  any  of 
the  following  cases : 

(1)  By  any  applicant  for  a  construction  permit  for  a 
radio  station,  or  for  a  radio  station  license,  or  for  renewal 
of  an  existing  radio  station  license,  or  for  modification  of 
an  existing  radio  station  license,  whose  application  is  re¬ 
fused  by  the  Commission.  ! 
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(2)  By  any  other  person  aggrieved  or  whose  interests  are 
adversely  affected  by  any  decision  of  the  Commission  grant¬ 
ing  or  refusing  any  such  application. 

(3)  By  any  radio  operator  whose  license  has  been  sus¬ 
pended  by  the  Commission. 

(c)  Such  appeal  shall  be  taken  by  filing  with  said  court 
within  twenty  days  after  the  decision  complained  of  is  ef¬ 
fective,  notice  in  writing  of  said  appeal  and  a  statement  of 
the  reasons  therefor,  together  with  proof  of  service  of  a 
true  copy  of  said  notice  and  statement  upon  the  Commis¬ 
sion.  Unless  a  later  date  is  specified  by  the  Commission 
as  part  of  its  decision,  the  decision  complained  of  shall  be 
considered  to  be  effective  as  of  the  date  on  which  public 
announcement  of  the  decision  is  made  at  the  office  of  the 
Commission  in  the  city  of  Washington.  The  Commission 
shall  thereupon  immediately,  and  in  any  event  not  later 
than  five  days  from  the  date  of  such  service  upon  it,  mail  or 
otherwise  deliver  a  copy  of  said  notice  of  appeal  to  each 
person  shown  by  the  records  of  the  Commission  to  be  inter¬ 
ested  in  such  appeal  and  to  have  a  right  to  intervene  therein 
under  the  provisions  of  this  section,  and  shall  at  all  times 
thereafter  permit  any  such  person  to  inspect  and  make 
copies  of  the  appellant’s  statement  of  reasons  for  said 
appeal  at  the  office  of  the  Commission  in  the  city  of  Wash¬ 
ington.  Within  thirty  days  after  the  filing  of  said  appeal 
the  Commission  shall  file  with  the  court  the  originals  or 
certified  copies  of  all  papers  and  evidence  presented  to  it 
upon  the  application  or  order  involved,  and  also  a  like  copy 
of  its  decision  thereon,  and  shall  within  thirty  days  there¬ 
after  file  a  full  statement  in  writing  of  the  facts  and  grounds 
for  its  decision  as  found  and  given  by  it,  and  a  list  of  all 
interested  persons  to  whom  it  has  mailed  or  otherwise  de¬ 
livered  a  copy  of  said  notice  of  appeal. 

(e)  At  the  earliest  convenient  time  the  court  shall  hear 
and  determine  the  appeal  upon  the  record,  to  enter  a  judg¬ 
ment  affirming  or  reversing  the  decision  of  the  Commission, 
and  in  event  the  court  shall  render  a  decision  and  enter  an 
order  reversing  the  decision  of  the  Commission,  it  shall 
remand  the  case  to  the  Commission  to  carry  out  the  judg¬ 
ment  of  the  court :  Provided ,  however,  That  the  review  by 
the  Court  shall  be  limited  to  questions  of  law  and  that  find¬ 
ings  of  fact  by  the  Commission,  if  supported  by  substantial 


evidence,  shall  be  conclnsive  unless  it  shall  clearly  appear 
that  the  findings  of  the  Commission  are  arbitrary  or  ca¬ 
pricious.  The  court’s  judgment  shall  be  final,  subject,  how¬ 
ever,  to  review  by  the  Supreme  Court  of  the  United  States 
upon  writ  of  certiorari  on  petition  therefor  under  Section 
240  of  the  Judicial  Code,  as  amended,  by  appellant,  by  the 
Commission,  or  by  any  interested  party  intervening  in  the 
appeal. 

Section  409.  (a) — Any  member  or  examiner  of  the  Com¬ 
mission,  or  the  director  of  any  division,  when  duly  desig¬ 
nated  by  the  Commission  for  such  purpose,  may  hold  hear¬ 
ings,  sign  and  issue  subpenas,  administer  oaths,  examine 
witnesses,  and  receive  evidence  at  any  place  in  the  United 
States  designated  by  the  Commission;  except  that  in  the 
administration  of  Title  HE  an  examiner  may  not  be  author¬ 
ized  to  exercise  such  powers  with  respect  to  a  matter  in¬ 
volving  (1)  a  change  of  policy  by  the  Commission,  (2)  the 
revocation  of  a  station  license,  (3)  new  devices  or  develop¬ 
ments  in  radio,  or  (4)  a  new  kind  of  use  of  frequencies.  In 
all  cases  heard  by  an  examiner  the  Commission  shall  hear 
oral  arguments  on  request  of  either  party. 

Rules  and  Regulations  of  the  Federal  Communications 

Commission. 

The  sections  of  the  Rules  and  Regulations  of  the  Federal 
Communications  Commission  which  are  pertinent  to  this 
appeal  are : 

Section  1.851.  Initial ,  recommended  and  proposed  de¬ 
cisions. — (a)  In  rule  making  and  in  all  cases  of  hearings  on 
applications  for  initial  licenses  the  presiding  officer  shall 
not  prepare  any  decision  but  shall  certify  the  entire  record 
to  the  Commission  for  decision. 

(b)  In  all  other  cases  the  order  or  notice  containing  the 
date  and  place  of  hearing  shall  specify  whether  the  pre¬ 
siding  officer  shall  prepare  an  initial  decision  as  provided 
for  in  subsection  (c)  herein,  or  a  recommended  decision  as| 
provided  for  in  subsection  (d)  herein. 

(c)  In  all  cases  where  the  Commission’s  initial  decision  is 
prepared  by  the  presiding  officer  pursuant  to  an  order  or 
notice  of  the  Commission,  such  decision  shall  contain  find-! 
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ings  of  fact  and  conclusions,  as  well  as  the  reasons  or  basis 
therefor,  npon  all  the  material  issnes  of  fact,  law  or  dis¬ 
cretion  presented  on  the  record;  and  the  appropriate  rule, 
order,  sanction,  relief,  or  denial  thereof.  The  initial  de¬ 
cision  shall  show  the  ruling  of  the  presiding  officer  upon 
each  relevant  and  material  finding  and  conclusion  proposed 
by  the  parties.  Whenever  the  Commission’s  initial  decision 
is  prepared  by  the  presiding  officer  no  proposed  decision 
will  be  issued  by  the  Commission. 

(d)  In  cases  where  a  recommended  decision  is  prepared 
by  the  presiding  officer  pursuant  to  an  order  or  notice  of  the 
Commission,  such  decision  shall  contain  findings  of  fact, 
conclusions,  and  the  reasons  or  basis  therefor,  upon  all 
the  material  issues  of  fact,  law  or  discretion  presented  on 
the  record ;  the  appropriate  rule,  order,  sanction,  relief,  or 
denials  thereof;  and  recommendations  as  to  what  disposi¬ 
tion  of  the  case  should  be  made.  The  recommended  decision 
shall  be  transmitted  to  the  Commission  and  shall  not  be 
made  public  until  further  action  by  the  Commission.  After 
such  transmission  the  case  shall  be  transferred  to  the  Com¬ 
mission  and  the  Presiding  officer’s  jurisdiction  over  the  pro¬ 
ceedings  shall  cease. 

(e)  In  all  cases  where  a  recommended  decision  is  pre¬ 
pared  by  the  presiding  officer  (or  where  no  decision  is  pre¬ 
pared  by  a  presiding  officer),  the  Commission  will  issue  a 
proposed  decision  containing  its  proposed  findings  and 
conclusions,  as  well  as  the  reasons  or  basis  therefor,  upon 
all  the  material  issues  of  fact,  law,  or  discretion  presented 
on  the  record;  and  the  appropriate  rule,  order,  sanction, 
relief,  or  denial  thereof.  If  a  recommended  decision  has 
been  prepared  by  the  presiding  officer,  the  Commission  will 
append  it  to  its  proposed  decision  and  issue  both  simul¬ 
taneously.  Such  proposed  decision  will  show  the  ruling  of 
the  Commission  upon  each  revelant  and  material  findings 
and  conclusions  proposed  by  the  parties. 

Amendment  to  above  Rule  effective  June  11, 1947 — 

Section  1A51.  Initial,  recommended  and  proposed  de¬ 
cisions. — (a)  Unless  otherwise  directed  by  the  Commission 
the  Presiding  officer  shall  prepare  a  recommended  decision 
as  provided  for  in  subparagraph  (d)  which  shall  be  made 
public  and  filed  in  the  docket  of  the  case  simultaneously  with 
the  issuance  of  the  Commission’s  proposed  decision. 


(b)  In  such  cases  as  the  Commission  shall  consider  ap¬ 
propriate  therefor,  the  order  or  notice  designating  the  pre¬ 
siding  officer  may  specify  that  such  presiding  officer  snail 
prepare  an  initial  decision  as  provided  for  in  subpara¬ 
graph  (c). 

(d)  In  cases  where  a  recommended  decision  is  prepared 
by  the  presiding  officer,  such  decision  shall  contain  findings 
of  fact,  conclusions,  and  the  reasons  or  basis  therefor,  upon 
al  the  material  issues  of  fact,  law  or  discretion  presented 
on  the  record;  the  appropriate  rule,  order,  sanction,  relief, 
or  denials  thereof;  and  recommendations  as  to  what  dis¬ 
position  of  the  case  should  be  made.  The  recommended 
decision  shall  be  transmitted  to  the  Commission  and  shall 
not  be  made  public  until  the  Commission  issues  a  proposed 
decision.  After  such  transmission  the  case  shall  be  trans¬ 
ferred  to  the  Commission  and  the  presiding  officer’s  juris¬ 
diction  over  the  proceedings  shall  cease. 

(e)  In  all  cases  where  a  recommended  decision  is  pre¬ 
pared  by  the  presiding  officer  (or  where  no  decision  is  pre¬ 
pared  by  a  presiding  officer),  the  Commission  will  issue  a 
proposed  decision  containing  its  proposed  findings  and  con¬ 
clusions,  as  well  as  the  reasons  or  basis  therefor,  upon  all 
the  material  issues  of  fact,  law,  or  discretion  presented  on 
the  record;  and  the  appropriate  rule,  order,  sanction,  relief, 
or  denial  thereof.  If  a  recommended  decision  has  been  pre¬ 
pared  by  the  presiding  officer,  the  Commission  will  append 
it  to  its  proposed  decision  and  issue  both  simultaneously. 
The  proposed  decision  will  show  the  ruling  of  the  Commis¬ 
sion  upon  each  relevant  and  material  finding  and  conclusion 
proposed  by  the  parties. 


Rules  in  effect  at  time  of  hearing — 

Section  1.854.  Exceptions:  briefs ,  requests  for  oral  argu¬ 
ment. — (a)  Within  20  days  from  the  date  of  issuance  of  the 
Commission’s  initial  decision  by  the  presiding  officer,  or  the 
Commission’s  proposed  decision  (and  appended  recom¬ 
mended  decision,  if  any)  the  parties  to  the  poceeding,  and 
the  general  counsel  of  the  Commission,  may  file  a  statement 
in  writing  settling  forth  such  exceptions  to  said  decisions 
or  to  any  part  of  the  record  or  proceeding  including  rulings 
upon  all  motions  or  objections)  as  they  rely  upon.  The 
exceptions  shall  point  out  with  particularity  alleged  errors 
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in  the  decisions  and  shall  contain  specific  reference  to  the 
page  of  the  transcript  of  hearing  or  exhibit  on  which  the 
exception  is  based.  Objections  to  the  decisions  not  saved  by 
exception  filed  pursuant  to  this  rule  will  be  deemed  to  have 
been  abandoned  and  may  be  disregarded. 

(b)  Any  party  and  the  general  counsel  of  the  Commis¬ 
sion  may,  within  the  same  20  days,  file  a  statement  in  sup¬ 
port  of  any  decision.  All  such  statements  shall  be  similar 
in  content  and  form  to  a  statement  of  exceptions. 

(c)  All  exceptions  and  supporting  statements  shall  be  ac¬ 
companied  by  a  brief  in  support  thereof,  and  may  contain  a 
request  for  oral  argument  before  the  Commission.  Within 
10  days  after  the  filing  by  any  party  of  exceptions  to  the 
decisions,  any  other  party  and  the  general  counsel  of  the 
Commission  may  file  a  reply  brief.  If  no  request  for  oral 
argument  is  made  within  said  30-day  period  all  parties  shall 
be  considered  to  have  waived  their  right  thereto. 

(d)  Within  5  days  from  the  date  of  filing  with  the  Com¬ 
mission  of  a  request  for  oral  argument  by  any  party  to 
the  proceeding,  or  the  General  Counsel  of  die  Commission, 
all  other  parties  to  such  proceeding  shall  file  written  notice 
of  intention  to  appear  and  participate  in  such  oral  argument. 
Failure  to  file  die  written  notice  shall  constitute  a  waiver 
of  the  right  to  present  oral  argument. 

Amendment  to  Paragraph  (a)  of  above  Rule  effective  June 
11, 1947- 

Section  1.854.  Exceptions:  briefs,  requests  for  oral  argu¬ 
ment. — (a)  Within  20  days  from  the  date  of  issuance  of  the 
Commission’s  initial  decision  by  the  presiding  officer,  or  the 
Commission’s  proposed  decision  (and  presiding  officer’s 
recommended  decision,  if  any),  the  parties  to  the  proceed¬ 
ing,  and  the  General  Counsel  of  the  Commission,  may  file  a 
statement  in  writing  setting  forth  such  exceptions  to  said 
decisions  or  to  any  part  of  the  record  or  proceeding  (in¬ 
cluding  rulings  upon  all  motions  or  objections)  as  they  rely 
upon. 

|  Section  1.856.  Final  decision  of  the  Conrvmission. — After 
&  full  opportunity  has  been  afforded  all  parties  for  the  filing 
of  exceptions,  supporting  statements,  briefs,  and  for  oral 
argument,  as  provided  above,  the  Commission  will  issue  its 
final  decision.  The  requirements  of  Section  1.851  herein 


shall  apply  to  the  final  decision  of  the  Commission,  and  in 
addition,  shall  show  the  ruling  upon  each  revelant  and  ma¬ 
terial  exception  filed  by  the  parties  to  the  initial  decision 
prepared  by  the  presiding  officer  pursuant  to  Sections  1.851 
(b)  and  (c),  or  to  the  Commission’s  proposed  decision. 
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statement  of  facts 

This  is  an  appeal,  taken  by  the  Mansfield  Journal  Company: 
on  November  10, 1948,  from  a  Decision  and  Order  (App.  151) 1 
of  the  Federal  Communications  Commission,  adopted  July 
14,  1948,  and  from  a  Memorandum  Opinion  and  Order  (App. 
437)  adopted  October  20,  1948,  which  denied  appellant’s  peti¬ 
tion  for  reconsideration  and  rehearing.  By  these  actions  the 
Commission  denied  appellant’s  application  for  a  new  standard 
AM  broadcast  station  to  be  erected  at  Mansfield,  Ohio,  and 
retained  intervenor’s  application  in  hearing  status  and  placed 
it  in  the  pending  file.  By  these  same  actions  the  Commission 
denied  the  Mansfield  Journal  Company’s  application  for  an 
FM  station  in  Mansfield,  the  subject  of  the  related  Case  No. 
10049,  and  denied  the  application  of  The  Lorain  Journal  Com¬ 
pany  for  an  AM  station  in  Lorain,  Ohio,  the  subject  of  the  re- 

1  In  this  brief,  references  to  the  printed  Joint  Appendix  appear  as 
(App.  — ) .  References  to  the  original  record  filed  with  this  Court  appear  as 
(B.  — ).  References  to  the  original  record  filed  in  Case  No.  9617  which  has 
been  made  a  part  of  the  record  in  this  case  appear  as  (9617  R.  — ). 

(1) 
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lated  Case  No.  10051.  The  facts  common  to  all  three  cases  and 
those  concerned  with  their  interrelation  are  set  forth  in  detail 
in  the  Commission’s  brief  in  Mansfield  Journal  Company 
( FM )  v.  Federal  Communications  Commission ,  No.  10049. 

On  October  31, 1945,  an  application  for  a  construction  permit 
for  a  new  standard  AM  broadcast  station  to  be  located  at 
Mansfield,  Ohio,  was  filed  by  the  Mansfield  Journal  Company 
(R.  95-196),  appellant  herein.  On  the  same  date  The  Lorain 
Journal  Company  filed  an  application  for  a  construction  permit 
for  a  new  standard  AM  broadcast  station  to  be  located  at  Lorain, 
Ohio.  Shortly  prior  to  this,  on  October  5,  1945,  the  Mansfield 
Journal  Company  had  filed  an  application  for  a  construction 
permit  for  a  new  frequency  modulation  (FM)  broadcast  station 
to  be  located  at  Mansfield,  Ohio  (9817  R.  198).  Each  of  these 
applications  stated  that  the  Mansfield  Journal  Company  and 
The  Lorain  Journal  Company  were  under  common  control  (R. 
91, 195, 9817  R.  257). 

Because  the  Mansfield  Journal  Company  and  The  Lorain 
Journal  Company  are  under  common  ownership  and  because 
the  Commission  was  unable  to  determine  without  a  hearing 
that  a  grant  of  their  applications  would  serve  the  public  in¬ 
terest,  the  application  of  the  Mansfield  Journal  Company  for 
an  AM  station  at  Mansfield  and  of  The  Lorain  Journal  Com¬ 
pany  for  an  AM  station  at  Lorain  were  designated  for  hearing 
in  a  consolidated  proceeding  by  Order  of  February  27,  1946 
( App.  228) .  Among  other  issues  set  forth  in  the  Commission’s 
Order  designating  these  applications  for  hearing  was  the 
following: 

To  determine  the  policies  of  the  applicant  corporations 
with  respect  to  exclusive  advertising  contracts  and 
whether  such  policies  are  to  be  pursued  in  the  operation 
of  the  proposed  stations  (App.  228) . 

On  January  17,  1946,  an  application  for  a  construction  per¬ 
mit  for  a  new  standard  AM  broadcast  station  to  be  located  at 
Fostoria,  Ohio,  was  filed  by  Laurence  W.  Harry,  trading  as  the 
Fostoria  Broadcasting  Company  (R.  238-311),  intervenor 
herein.  The  frequency  1150  kilocycles  was  requested,  but  the 
application  was  amended  on  May  31,  1946,  to  specify  the 
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frequency  1510  kilocycles  (R.  330).  By  this  amendment  the  j 
application  of  Laurence  W.  Harry  for  an  AM  station  at  Fostoria 
became  conflicting  with  the  application  of  the  Mansfield  Jour¬ 
nal  Company  for  an  AM  station  at  Mansfield  because  of  the 
prohibitive  interference  which  would  result  from  the  simul¬ 
taneous  operation  of  these  two  proposed  stations.  Therefore, 
on  June  13,  1946,  the  Commission,  by  order,  designated  the 
Harry  application  for  hearing  in  a  consolidated  proceeding  to¬ 
gether  with  the  applications  of  the  appellant  and  The  Lorain  j 
Journal  Company  (App.  231). 

Hearings  on  the  applications  of  the  Mansfield  Journal  Com-  j 
pany  and  Laurence  W.  Harry  for  AM  stations  at  Mansfield  and 
Fostoria,  respectively,  and  on  the  application  of  The  Lorain 
Journal  Company  for  an  AM  station  at  Lorain  were  held  at 
Fostoria,  Ohio,  on  June  19, 1946,  at  Mansfield,  Ohio,  on  June  20, 
1946,  at  Lorain,  Ohio,  on  June  21  and  22,  1946,  and  at  Wash¬ 
ington,  D.  C.,  on  July  22,  1946  (R.  347-919,  923-1149,  1166-  j 
1276, 1279-1366). 

On  January  10,  1948,  the  Commission  adopted  a  Proposed 
Decision  (App.  49)  which  considered  the  applications  of  the 
Mansfield  Journal  Company  for  an  FM  and  for  an  AM  station 
in  Mansfield,  the  application  of  The  Lorain  Journal  Company 
for  an  AM  station  in  Lorain,  Ohio,  and  the  application  of 
Laurence  W.  Harry  for  an  AM  station  in  Fostoria.  In  this  j 
Proposed  Decision,  the  Commission  proposed  to  deny  each  of  i 
the  applications  under  consideration.  ! 

On  February  6,  1948,  the  Mansfield  Journal  Company  and 
The  Lorain  Journal  Company  together  filed  joint  exceptions 
to  the  Proposed  Decision  of  January  10,  1948,  concerning  the 
Mansfield  Journal  Company’s  FM  and  AM  applications  and 
The  Lorain  Journal  Company’s  AM  application  and  requested 
oral  argument  (App.  83-138). 

On  February  4, 1948,  Laurence  W.  Harry,  intervenor  herein,  j 
whose  application  for  an  AM  station  at  Fostoria  the  Commis¬ 
sion  had  proposed  to  deny,  also  filed  exceptions  to  the  Proposed 
Decision  and  requested  oral  argument  (R.  1830-1831).  On 
January  28, 1948,  Laurence  W.  Harry  filed  a  petition  to  reopen 
the  record  so  as  to  permit  clarification  of  the  applicant’s  testi¬ 
mony  with  respect  to  certain  policies  he  proposed  to  pursue 
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(R.  1764-1777).  On  February  6, 1948,  the  Mansfield  Journal 
Company  and  The  Lorain  Journal  Company  filed  a  joint  oppo¬ 
sition  to  this  petition  (R.  1832-1839).  This  petition  and  the 
opposition  thereto  were  designated  for  oral  argument  in  con¬ 
junction  with  the  exceptions  to  the  Proposed  Decision.  Oral 
argument  was  held  on  May  4,  1948  (R.  1882-1942). 

On  July  15,  1948,  the  Commission  issued  its  Final  Decision 
(App.  151)  which  denied  the  applications  of  the  Mansfield 
Journal  Company  for  an  AM  and  FM  station  in  Mansfield  and 
the  application  of  The  Lorain  Journal  Company  for  an  AM 
station  in  Lorain,  but  found,  on  further  consideration  of  the 
record  and  oral  argument,  that  Laurence  W.  Harry  was  quali¬ 
fied  to  own  and  operate  a  standard  broadcast  station  in  Fostoria. 
However,  because  the  Harry  application  involved  the  frequency 
1510  kilocycles,  which  was  and  is  presently  involved  in  a  pro¬ 
ceeding  before  the  Commission  concerning  daytime  skywave 
interference,2  no  grant  of  a  construction  permit  was  made  to 
Harry  and  instead  his  application  was  retained  on  the  hearing 
docket  and  placed  it  in  the  pending  file. 

The  Mansfield  Journal  Company  and  The  Lorain  Journal 
Company  jointly  filed  a  Petition  for  Reconsideration,  For  Re¬ 
hearing  and  Other  Appropriate  Relief  with  the  Commission  on 
August  4, 1948  (App.  361),  which  was  denied  by  the  Commis¬ 
sion  in  a  Memorandum  Opinion  and  Order  of  October  21, 1948 
(App.  437). 

SUMMARY  OF  ARGUMENT 

I 

The  application  of  the  Mansfield  Journal  Company  for  an 
AM  station  in  Mansfield  as  well  as  its  application  for  an  FM 
station  in  that  city  and  the  application  of  The  Lorain  Journal 
Company  for  an  AM  station  in  Lorain,  Ohio,  were  considered 

*  On  May  9. 1947,  the  Commission  issued  a  Notice  of  Proposed  Rule  Making 
in  the  matter  of  Promulgation  of  Rales  and  Regulations  and  Standards  of 
Good  Engineering  Practice  Concerning  Daytime  Skywave  Transmissions  of 
Standard  Broadcast  Stations  and  deferred  action  on  all  pending  applications 
which  seek  daytime  or  limited  operation  on  United  States  I-A  or  I-B 
frequencies  until  a  decision  therein  is  announced,  Docket  No.  8838,  Public 
Notice  0630  (12  Ped.  Beg.  8359).  The  application  of  Laurence  W.  Harry 
involves  the  use  of  a  frequency  which  is  within  the  policy  so  announced 
by  the  Commission. 


together  because  of  the  common  control  of  the  applicants  by 
the  same  persons  and  because  the  major  issues  in  each  case 
related  to  the  qualifications  of  the  applicants.  The  Commission 
concluded  that  because  the  Mansfield  Journal  Company  had  in 
its  newspaper  business  sought  to  suppress  competition  in  the 
dissemination  of  news  and  information  and  to  achieve  an  adver¬ 
tising  monopoly  in  the  community  through  the  use  of  exclusive 
advertising  contracts,  and  because  these  conclusions  were  also 
relevant  to  a  determination  as  to  the  manner  in  which  the  per¬ 
sons  who  control  both  the  Mansfield  Journal  Company  and  The 
Lorain  Journal  would  utilize  their  position  as  a  licensee  in 
Lorain,  Ohio,  these  applicants  were  not  qualified  to  receive 
grants  of  their  applications  in  either  Mansfield  or  Lorain.  The 
evidence  in  the  record  supporting  the  Commission's  findings 
that  these  companies  were  not  qualified  to  be  licensees  as  well 
as  the  arguments  supporting  the  Commission's  jurisdiction  to 
consider  these  matters  are  fully  set  forth  in  the  Commission's 
brief  in  the  related  case,  Mansfield  Journal  Company  ( FM)  V; 
Federal  Communications  Commission,  No.  10049,  pursuant  to 
this  Court's  order  of  September  26,  1949,  permitting  the  Com¬ 
mission  to  file  one  principal  brief  in  Case  No.  10049  and  separate 
briefs  in  Cases  No.  10050  and  No.  10051  dealing  only  with  the 
points  relating  solely  to  each  of  the  last  two  cases. 

n 

The  only  point  peculiar  to  this  case  and  not  common  to  the 
related  case  No.  10049  is  the  appellant's  position  with  respect 
to  the  Commission's  disposition  of  the  mutually  exclusive  ap¬ 
plication  of  Laurence  W.  Harry  for  an  AM  station  in  Fostoria, 
Ohio.  In  its  proposed  decision  of  January  10,  1948  the  Com¬ 
mission  proposed  to  deny  both  the  appellant's  and  Harry's 
applications.  However  upon  further  consideration  of  the  rec¬ 
ord  in  the  light  of  Harry's  exceptions  to  the  proposed 
decision  and  oral  argument  on  these  exceptions  before  the  Com¬ 
mission,  in  its  final  decision  the  Commission  found  Harry 
qualified  to  be  a  licensee.  There  was  no  necessity  or  require¬ 
ment  for  the  issuance  of  a  revised  proposed  decision  before  the 
issuance  of  the  final  decision  of  July  15, 1948,  in  which  the  Com¬ 
mission  found  Harry  qualified.  In  any  event  the  appel- 
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l&iat’s  application  was  denied  independent  of  any  consideration 
of  Harry’s  application  and  the  appellant  therefore  has  no 
standing  to  attack  the  Commission’s  action  with  respect  to 
Harry’s  application  since  it  is  not  aggrieved  or  adversely  affected 
by  such  action  within  the  meaning  of  Section  402  (b)  (2)  of  the 
Communications  Act.  Simmons  v.  Federal  Communications 
Commission ,  79  App.  D.  C.  264,  145  F.  2d  578;  Simmons  v. 
Federal  Communications  Commission,  83  App.  D.  C.  262,  169 
F.  2d  670,  certiorari  denied,  335  U.  S.  846.  Nor  was  there 
any  error  in  the  action  of  the  Commission  in  retaining  the  in- 
tervenor’s  application  on  the  hearing  docket  and  placing  it  in 
the  pending  file  without  taking  final  action  on  it.  For  inter- 
venor’s  application  sought  daytime  operation  on  a  clear  channel 
frequency  and  the  Commission  has  deferred  action  on  all  such 
applications  until  a  decision  is  reached  in  a  related  matter  con¬ 
cerning  daytime  skywave  transmissions  of  standard  broadcast 
stations. 

ABGU3EENT 

“ 

Appellant  has  no  standing  to  appeal  from  the  Commission’s 
conclusions  in  its  final  decision  that  Laurence  W.  Harry  was 
qualified  to  be  a  licensee,  but  that  his  application  should  be 
retained  in  hearing  status 

The  Mansfield  Journal  Company’s  application  for  an  AM 
station  in  Mansfield,  the  subject  of  the  appeal  herein,  was  de¬ 
nied  for  the  same  reasons  as  its  application  for  an  FM  sta¬ 
tion,  the  subject  of  the  related  appeal,  Mansfield  Journal  Com¬ 
pany  (FM)  v.  Federal  Communications  Commission,  No. 
10049.  In  accordance  with  the  leave  granted  by  this  Court’s 
order  of  September  26, 1949,  the  evidence  supporting  the  Com¬ 
mission’s  findings  and  its  jurisdiction  to  consider  these  matters 
are  set  forth  in  full  in  the  argument  under  Point  I  in  Case  No. 
10049  and  will  not  be  repeated  here.  The  only  matter  peculiar 
to  this  case  is  the  appellant’s  arguments  with  respect  to  the 
Commission’s  disposition  of  the  application  filed  by  Laurence 
W.  Harry,  intervenor,  for  an  AM  station  in  Fostoria,  Ohio, 
which  was  mutually  exclusive  with  the  appellant’s  application 
for  an  AM  station  in  Mansfield. 

Because  the  applications  of  appellant  for  an  AM  station 
in  Mansfield  and  Harry  for  a  station  in  Fostoria  were  mutually 


exclusive  they  had  been  designated  to  be  heard  in  a  consoli-1 
dated  hearing.  Subsequent  to  this  hearing,  the  Commission 
issued  a  proposed  decision  looking  towards  the  denial  of  both 
applications,  but  after  examining  the  exceptions  filed  by  Harry, 
and  after  hearing  oral  argument,  the  Commission,  in  its  final 
decision  of  July  14,  1948,  reconsidered  its  conclusions  with 
respect  to  Harry’s  application  and  found  him  to  be  quali¬ 
fied  to  be  the  licensee  of  a  standard  broadcast  station  in  Fos- 
toria.  However,  no  final  grant  was  made  to  Harry  since  the 
frequency  involved,  1510  kilocycles,  is  a  clear  channel  and 
any  grant  to  either  the  appellant  or  Harry  on  this  frequency 
would  involve  questions  concerning  daytime  skywave  inter¬ 
ference  to  Class  I  stations  such  as  that  raised  in  the  case  of 
L.  B.  Wilson  v.  Federal  Communications  Commission,  83  App. 
D.  C.  176,  170  F.  2d  793.  Therefore,  in  accordance  with  the 
Commission’s  public  announcement  of  May  9,  1947,  the  ComL 
mission  placed  the  Harry  application  in  the  pending  file  to 
await  final  action  upon  the  completion  of  the  rule-making  pro¬ 
ceeding  in  Docket  No.  8333,  In  the  Matter  of  Promulgation  of 
Rules  and  Regulations  and  Standards  of  Good  Engineering 
Practice  concerning  Daytime  Skywave  Transmissions  of  Stand¬ 
ard  Broadcast  Stations.  \ 

In  its  brief,  appellant  has  attacked  these  Commission  actions 
with  respect  to  Harry  on  the  grounds  that  the  hearing  record 
does  not  support  the  Commission’s  findings  that  Harry  was 
qualified  to  be  a  broadcast  licensee,  and  the  Commission’s  ac¬ 
tions  in  finding  Harry  qualified  in  its  final  decision  after  having 
found  to  the  contrary  in  its  proposed  decision,  without  first 
issuing  an  intermediate  or  supplemental  proposed  decision  to 
this  effect,  and  its  failure  to  take  final  action  on  the  Harry 
application  were  contrary  to  the  Communications  Act  and  the 
Commission’s  Rules  and  Regulations  adopted  thereunder  and 
prejudicial  to  the  appellant.  But  as  the  previous  decisions  of 
this  Court  make  clear,  appellant  has  no  standing  to  attack  the 
Commission’s  action  with  respect  to  Harry’s  application  since 
it  is  not  aggrieved  or  adversely  affected  by  such  action  within 
the  meaning  of  Section  402  (b)  (2)  of  the  Communications  Act. 
Therefore  even  if  any  of  appellant’s  claims  with  respect  to 


the  Commission’s  action  on  the  Harry  application  were  valid, 
and  they  are  not,3  they  are  not  subject  to  review  by  this  court. 

In  this  case  the  Commission  has  denied  appellant’s  appli¬ 
cation  for  an  AM  station  in  Mansfield,  Ohio,  because  it  de¬ 
termined  that  appellant  was  not  qualified  to  be  the  licensee 
of  a  radio  station.  This  determination  was  completely  inde¬ 
pendent  of  any  consideration  of  the  comparative  merits  of 
Harry’s  mutually  exclusive  application  and  was  based  solely 
upon  the  Commission’s  determination  that  the  appellant  did 
not  meet  the  minimum  qualifications  of  a  licensee.  Appellant’s 
application,  therefore,  would  have  been  denied  even  if  Harry’s 

*  The  record  supports  the  conclusion  that  Harry  is  qualified  to  be  a 
licensee.  While  the  Commission’s  proposed  decision  did  not  find  Harry 
qualified,  after  consideration  of  his  exceptions  and  oral  argument,  the 
Commission  found  him  qualified  in  its  final  decision  and  the  hearing  record 
In  the  case  dearly  sustains  this  conclusion  as  a  reasonable  exercise  of  the 
Commission’s  discretion.  There  was  also  no  necessity  for  the  issuance  of  a 
revised  proposed  decision  as  the  appellant  argues.  The  exceptions  to  the 
Proposed  Decision  filed  by  Harry  clearly  raised  the  issue  of  whether  or  not 
the  Commission,  after  study  thereof  and  hearing  oral  argument,  would,  on 
reconsideration  of  the  matter,  decide  that  Harry  was  qualified.  Appellant 
was  aware  of  this  possibility  and  devoted  considerable  time  on  oral  argument 
to  Harry’s  qualifications  (B.  1901-1907).  In  the  light  of  these  facts  it  is 
absurd  to  contend  that  in  the  absence  of  a  supplemental  proposed  decision, 
appellant  was  not  advised  of  the  possibility  that  the  Commission  might  re¬ 
verse  its  proposed  finding  that  Harry  was  unqualified,  and  nothing  in  the 
Communications  Act  or  any  other  federal  statute  or  the  Commission’s  Buies 
and  Begul&tions  require  the  issuance  of  such  additional  proposed  decisions. 
A  similar  contention  was  made  in  the  recent  case  of  Radio  Cincinnati,  Inc.  v. 
Federal  Communication s  Commission,  —  App.  D.  C.  — ,  decided  September  8, 
1949,  and  was  summarily  rejected  by  this  Court.  See  also  Western  Union 
Division,  Commercial  Telegrapher’s  Union  v.  United  States  (Three  Judge 
Court,  D.  C,  decided  May  24,  1949).  Since  the  appellant’s  application  was 
denied,  there  was  a  final  disposition  of  it  and  any  argument  (Br.  47) 
that  there  should  have  been  a  severance  of  it  from  the  consolidated  pro¬ 
ceeding  in  which  it  was  heard  is  utterly  meaningless.  Since  Harry’s 
application  was  for  daytime  only  operation  on  a  I-B  frequency,  it  could 
not  be  granted  and  was  retained  on  the  hearing  docket  and  placed  in 
the  pending  file  in  accordance  with  the  Commission’s  Public  Notice  of  May 
9,  1947,  Docket  No.  8333,  In  the  Matter  of  the  Promulgation  of  Rules  and 
Regulations  and  Standards  of  Good  Engineering  Practice  concerning  Day¬ 
time  Slcgtcave  Transmissions  of  Standard  Broadcast  Stations,  which  de¬ 
ferred  action  on  all  pending  applications  seeking  daytime  operation  on 
United  States  I-A  or  I-B  frequencies  until  a  decision  therein  was  announced. 
But  the  failure  of  the  Commission  to  take  final  action  granting  the  Harry 
application  certainly  did  not  Injure  appellant. 


$ 

application  had  never  been  filed,  it  is  dear,  therefore,  under 
the -decisions  of  this  Court  in  the  two  Simmons  cases,  Simmons 
V-  Federal  Communications  Commission,  79  App.  D.C.  264, 145 
F.  2d  578  and  Simmons  v.  Federal  Communications  Commis¬ 
sion,  83  App.  D.  C.  262,  169  F.  2d  jS70,  certiorari  denied,  335 
U.  S.  846,  appellant  is  not  a  person  aggrieved  or  whose  interests 
are  adversely  affected  by  the  Commission's  action  with  respect 
to  Harris  application  within  the  meaning  of  Section  492  (b) 
(2)  of  the  Communications  Act  unless  this  Court  should  first 
determine  that  the  Commission  was  in  error  in  concluding  that 
appellant  itself  was  not  qualified  to  own  and  operate  a  radio 
station.  As  this  Court  stated  in  the  &rsb  Simmons  ease  (79 
App.  D.  C.,  264  at  265, 145  F.  2d.  578  a±S79)^ 

i 

Since  appellant's  application  was  rightly  denied  he  has 
no  grounds  for  complaint.  He  does  not  contend  he  is 
worse  off  than  he  would  have  been  if  intervenor's  appli¬ 
cation  as  weH  as  his  own  had  been  denied.  Accordingly; 
he  is  not  “aggrieved”  or  “adversely”  affected  by  granting 
of  intervenor's  application  and  he  has  no  standing  to 
appeal  from  it. 

As  is  demonstrated  in  the  Commission's  brief  in  related  Case 
No.  10049,  the  Commission's  determination  that  appellant's  ap¬ 
plication  must  be  denied  was  clearly  a  correct  one  based  upon 
the  hearing  record  in  the  case.  Consequently,  appellant  had 
no  more  right  to  bring  an  appeal  from  action  of  the  Commis¬ 
sion  with  respect  to  the  Harry  applicant  than  any  other  mem¬ 
ber  of  the  general  public.  Moreover,  if  this  Court  were  to  de¬ 
cide  that  the  Commission  committed  reversible  error  in  deny¬ 
ing  the  application  of  the  appellant,  it  is  clear  that  it  would  be 
unnecessary  for  appellant  to  raise  before  this  Court  any  other 
alleged  errors  committed  by  the  Commission  in  its  considera¬ 
tion  and  determination  of  the  Harry  application,  which  was 
admittedly  based  solely  upon  the  issue  of  Harry's  own 
qualifications  to  own  and  operate  a  station  in  Fostoria.  Since 
riie  Commission  had  concluded  that  the  appellant's  applica¬ 
tion  must  in  any  event  be  independently  denied,  the  compara¬ 
tive  consideration  of  the  mutually  exclusive  applications,  which 
would  otherwise  have  been  required,  was  not  undertaken. 


Therefore,  if  this  Court  were  to  hold  the  Commission  had 
erroneously  determined  that  appellant  was  not  qualified  to 
be  a  licensee,  the  Commission  would  be  required  upon  remand 
to  set  aside  its  action  with  respect  to  Harry  and  to  reach 
a  new  conclusion  based  upon  a  comparative  consideration  of 
file  two  applications.  Any  extended  discussion  of  the  Com¬ 
mission’s  action  with  respect  to  the  Harry  application  would, 
therefore,  be  an  imposition  upon  this  Court  at  this  time. 

CONCLUSION 

For  the  foregoing  reasons  it  is  respectfully  submitted  that 
the  appeal  be  dismissed. 

Respectfully  submitted, 

Benedict  P.  Cottone, 

General  Counsel . 

Max  Goldman, 

Assistant  General  Counsel. 

i 

Rickard  A.  Solomon, 

Mart  Jane  Morris, 

Counsel. 

Federal  Communications  Commission . 
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i 

The  Lorain  Journal  Company,  appellant 

v . 

Federal  Communications  Commission,  appellee 


BEIEF  OH  TffrffAT.1?  OF  APPELLEE 


STATEMENT  OP  PACTS 

This  is  an  appeal,  taken  by  The  Lorain  Journal  Company  on 
November  10, 1948,  from  a  Decision  and  Order  (App.  151)  1  of 
the  Federal  Communications  Commission,  adopted  July  14, 
1948,  and  from  a  Memorandum  Opinion  and  Order  (App.  437) 
adopted  October  20,  1948,  which  denied  appellant's  petition 
for  reconsideration  and  rehearing.  By  these  actions  the  Com¬ 
mission  denied  appellant's  application  for  a  new  AM  broad¬ 
cast  station  to  be  erected  at  Lorain,  Ohio.  By  these  same 
actions  the  Commission  denied  the  Mansfield  Journal  Com¬ 
pany’s  applications  for  an  FM  station  and  for  an  AM  sta¬ 
tion  in  Mansfield,  the  subject  of  related  Case  No.  10049,  and 
related  Case  No.  10050.  The  facts  common  to  all  three  cases 
and  those  concerned  with  their  interrelation  are  set  forth  in 
detail  in  the  Commission's  brief  in  Mansfield  Journal  Company 
(FM)  v.  Federal  Communications  Commission ,  No.  10049. 

On  October  31,  1945,  The  Lorain  Journal  Company,  appel¬ 
lant  herein,  filed  an  application  for  a  construction  permit  for 
a  new  AM  broadcast  station  to  be  located  at  Lorain,  Ohio, 

1  In  this  brief,  references  to  the  printed  Joint  Appendix  appear  as  (App; 
— ).  References  to  the  original  record  filed  with  this  Court  appear  as 
(R.  — ).  References  to  the  original  record  filed  in  Case  No.  9817,  which  has 
been  made  a  part  of  the  record  in  this  case,  appear  as  9817  (R.  — ) . 


(1) 


2 


requesting  the  frequency  1140  kilocycles,  with  a  power  of  250 
watts,  daytime  hours  of  operation  (R.  2-93).  On  the  same 
date  an  application  for  a  construction  permit  for  a  new 
AM  broadcasting  station  to  be  located  at  Mansfield,  Ohio, 
was  filed  by  the  Mansfield  Journal  Company  (R.  95-196). 
Shortly  prior  to  this,  on  October  5,  1945,  the  Mansfield 
Journal  Company  had  filed  an  application  for  a  construction 
permit  for  a  new  frequency  modulation  (FM)  broadcast  star 
tion  to  be  located  at  Mansfield,  Ohio  (9817  R.  198).  Each 
of  these  applications  stated  that  the  Mansfield  Journal  Com¬ 
pany  and  The  Lorain  Journal  Company  were  under  common 
control  (R.  91, 195;  9817  R.  257). 

Because  the  Mansfield  Journal  Company  and  The  Lorain 
Journal  Company  are  under  common  ownership  and  because 
the  Commission  was  unable  to  determine  without  a  hearing 
that  a  grant  of  their  applications  would  serve  the  public  in¬ 
terest,  the  application  of  the  Mansfield  Journal  Company  for 
an  AM  station  at  Mansfield  and  of  The  Lorain  Journal  Com¬ 
pany  for  an  AM  station  at  Lorain  were  designated  for  hearing 
in  a  consolidated  proceeding  by  Order  of  February  27,  1946 
XApp.  228) .  Among  other  issues  set  forth  in  the  Commission’s 
Order  designating  these  applications  for  hearing  was  the 
following: 

To  determine  the  policies  of  the  applicant  corpora¬ 
tions  with  respect  to  exclusive  advertising  contracts,  and 
whether  such  policies  are  to  be  pursued  in  the  operation 
of  the  proposed  stations  (App.  228). 

Hearings  on  the  applications  of  the  Mansfield  Journal  Com¬ 
pany  for  an  AM  station  in  Mansfield  and  on  the  application 
of  The  Lorain  Journal  Company  for  an  AM  station  at  Lorain 
were  held  at  Mansfield,  Ohio,  on  June  20, 1946,  at  Lorain,  Ohio, 
on  June  21  and  22,  1946,  and  at  Washington,  D.  C.,  on  July 
22,  1946  (R.  347-919,  923-1149,  1166-1276,  127^-1366). 

On  January  10,  1948,  the  Commission  adopted  a  Proposed 
Decision  (App.  49)  which  considered  the  applications  of  the 
MansfieldJoumal  Company  for  an  FM  and  for  an  AM  station 
in  Mansfield  and  the  application  of  The  Lorain  Journal  Com¬ 
pany  for  an  AM  station  in  Lorain,  Ohio.  In  this  Proposed 


Decision,  the  Commission  proposed  to  deny  each  of  the  appli¬ 
cations  under  consideration. 

On  February  6,  1048,  the  Mansfield  Journal  Company  and 
The  Lorain  Journal  Company  together  filed  joint  exceptions 
to  the  Proposed  Decision  of  January  10, 1948,  concerning  the 
Mansfield  Journal  Company’s  FM  and  AM  applications  and 
The  Lorain  Journal  Company’s  AM  application  and  requested 
oral  argument  (App.  83-138).  Oral  argument  was  held  on 
May  4, 1948  (R.  1882-1942) . 

On  July  15,  1948,  the  Commission  issued  its  Final  Decision 
(App.  151)  which  denied  the  applications  of  the  Mansfield 
Journal  Company  for  an  AM  and  FM  station  in  Mansfield 
and  denied  the  application  of  The  Lorain  Journal  Company 
for  an  AM  station  in  Lorain. 

The  Mansfield  Journal  Company  and  The  Lorain  Journal 
Company  jointly  filed  a  Petition  for  Reconsideration  for  Re¬ 
hearing  and  Other  Appropriate  Relief  with  the  Commission  on 
August  4,  1948  (App.  361),  which  was  denied  by  the  Commisr 
sion  in  a  Memorandum  Opinion  and  Order  of  October  21, 1948 
<App.  437).  | 

Thereafter,  on  November  10,  1948,  the  Mansfield  Journal 
Company  took  separate  appeals  to  this  Court  from  the  denial 
of  its  application  for  an  FM  station  in  Mansfield  (App.  183; 
Case  No.  10049),  from  the  denial  of  its  application  for  an  AM 
station  in  Mansfield  (App.  198;  Case  No.  10050),  and  The 
Lorain  Journal  Company  took  an  appeal  from  the  denial  of  its 
application  for  an  AM  station  in  Lorain  (App.  215;  the 
appellant  herein). 

The  Commission  filed  a  Motion  to  Consolidate  these  three 
appeals  on  January  6,  1949,  for  the  purpose  of  submission  of 
briefs  and  presentation  of  oral  argument.  This  motion  was 
denied  by  this  Court  on  March  2,  1949.  On  September  13, 
1949,  the  Commission  filed  a  motion  for  leave  to  file  a  principal 
brief  in  Case  No.  10049,  covering  the  matter  common  to  all 
three  appeals  as  well  as  those  matters  relating  solely  to  the  ap¬ 
peal  in  No.  10049,  and  related  briefs  in  Cases  No.  10050  and 
10051  (the  present  appeal),  dealing  solely  with  the  matters 
peculiar  to  those  cases.  This  motion  was  granted  by  this  Court 
on  September  26,  1949. 


The  application  of  The  Lorain  Journal  Company  for  an  AM 
station  in  Lorain,  Ohio,  was  considered  together  with  applica¬ 
tions  of  the  Mansfield  Journal  Company  for  AM  and  FM  sta¬ 
tions  in  Mansfield,  Ohio,  because  of  the  common  control  of  the 
applicants  by  members  of  the  Horvitz  family  of  Cleveland, 
Ohio,  and  because  the  major  issues  in  each  case  related  to 
the  qualifications  of  the  applicants,  which  are  under  identical 
ownership  and  control,  to  own  and  operate  a  radio  station  in 
the  public  interest.  The  Commission  concluded  that  because 
the  Mansfield  Journal  Company  had,  in  the  conduct  of  its 
newspaper  business,  sought  to  suppress  competition  in  the  dis¬ 
semination  of  news  and  information  and  to  achieve  an  adver¬ 
tising  monopoly  in  the  community  through  the  use  of  exclusive 
advertising  contracts,  and  because  these  conclusions  were  also 
relevant  to  a  determination  as  to  the  manner  in  which  the  per¬ 
sons  who  control  both  the  Mansfield  Journal  and  the  Lorain 
Journal  would  utilize  their  position  as  licensees  in  Lorain,  Ohio, 
these  applicants  were  not  qualified  to  receive  grants  of  their 
application  in  either  Mansfield  or  Lorain.  The  evidence  in  the 
record  supporting  the  Commission’s  findings  that  these  appli¬ 
cants  were  not  qualified  to  be  licensees  as  well  as  the  argument 
supporting  the  Commission’s  jurisdiction  to  consider  these 
matters  are  fully  set  forth  in  the  Commission’s  brief  in  the 
related  case,  Mansfield  Journal  Company  (FM)  v.  Federal 
Comunications  Commission,  No.  10049,  pursuant  to  this  Court’s 
order  of  September  26,  1949,  permitting  the  Commission  to 
file  one  principal  brief  in  case  No.  10049  and  separate  briefs 
in  cases  No.  10050  and  No.  10051  dealing  only  with  the  points 
relating  solely  to  each  of  the  last  two  cases. 

The  sole  issue  peculiar  to  the  appeal  based  on  the  Com¬ 
mission’s  denial  of  the  Lorain  application  is  whether  the 
Commission  reasonably  concluded  that  the  activities  of  the 
Horvitz  family  in  tne  conduct  of  the  Mansfield  Journal  Com¬ 
pany  demonstrated  that  they  were  as  unqualified  to  own  and 
operate  a  radio  station  in  Lorain  as  in  Mansfield.  Since  these 
applicants  and  their  controlling  stockholders,  directors  and 
officers  had  not  previously  been  associated  with  the  operation 


of  a  radio  broadcasting  station,  their  qualifications  to  become 
licensees  may  reasonably  be  judged  in  the  light  of  their  non- 
broadcasting  business  activities.  M ester  v.  United  States ,  70 
F.  Supp.  118,  affirmed,  332  U.  S.  749.  Since  there  was  no  other 
radio  station  in  Lorain,  the  fact  that  the  Lorain  Journal  had 
no  record  of  coercive  practices  similar  to  that  of  the  Mansfield 
Journal,  does  not  reasonably  support  a  conclusion  that  there  is 
any  difference  in  policy  on  the  part  of  the  Horvitz  family  in 
the  management  of  the  Lorain  Journal  from  that  demonstrated 
in  Mansfield.  The  Commission  was,  therefore,  fully  war¬ 
ranted  in  believing  that,  if  the  Lorain  Journal  received  a  grant 
of  a  radio  station  license,  such  station  would  be  utilized  to 
preserve  the  Horvitz’s  local  monopoly  over  the  dissemination 
of  news  and  information  in  Lorain,  and  to  suppress  any  com¬ 
petition  from  any  other  radio  station  which  might  be  es¬ 
tablished  in  the  Lorain  area.  The  Commission,  therefore, 
properly  concluded,  on  the  basis  of  the  relevant  evidence,  that 
a  grant  of  an  AM  station  to  The  Lorain  Journal  Company 
would  not  be  in  the  public  interest. 

ABGUMjENT 

j 

The  Commission  properly  concluded  that  since  the  appellant 
was  under  common  control  with  the  Mansfield  Journal  Com¬ 
pany  and  since  the  latter’s  activities  with  respect  to  the  ex¬ 
isting  radio  station  in  Mansfield  demonstrated  its  lack  of 
qualifications  to  be  a  broadcast  licensee,  the  Lorain  Journal 
was  also  not  qualified  to  own  and  operate  a  radio  station  in 
Lorain 

The  Lorain  Journal  Company,  the  appellant  in  the  present 
case,  is,  like  the  Mansfield  Journal  Company  in  the  related 
appeals,  Nos.  10049  and  10050,  owned  and  controlled  by  the 
Horvitz  family  of  Cleveland,  Ohio.  Isadore  Horvitz  is  presi¬ 
dent,  treasurer,  and  director  of  both  publishing  companies  and 
owns  996  of  the  1,000  shares  of  outstanding  stock  in  both  cor¬ 
porations.  S.  A.  Horvitz,  his  older  brother,  is  the  active  pub¬ 
lisher  of  both  the  Mansfield  News  Journal,  published  by  the 
Mansfield  Journal  Company,  and  the  Lorain  Journal,  and  vice- 
president,  secretary,  and  director  of  both  corporations,  holding 
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&  qualifying  share  of  stock  in  each.  Mrs.  H.  M.  Horvitz,  wife 
of  S.  A.  Horvitz,  is  the  third  director  of  both  publishing  cor¬ 
porations  and  holds  three  shares  of  stock  in  the  Mansfield 
Journal  Company  and  two  shares  of  stock  in  The  Lorain  Jour¬ 
nal  Company.  Because  of  this  common  ownership  and  man¬ 
agement,  the  Commission  found  in  its  final  decision  in  this 
case  that  there  was  no  reason  for  concluding  that  the  practices 
of  the  Mansfield  Journal  Company,  which  the  Commission 
found  required  the  denial  of  its  application  for  a  construction 
permit,  would  not  also  exist  were  The  Lorain  Journal  Com¬ 
pany  to  become  a  broadcast  licensee.  The  Commission  con¬ 
cluded,  therefore,  that  The  Lorain  Journal  Company,  as  well 
as  the  Mansfield  Journal  Company,  was  not  qualified  to  receive 
a  construction  permit  since  the  Commission  concluded,  on  the 
basis  of  the  findings  it  was  able  to  make  as  to  the  commonly 
owned  Mansfield  Journal’s  activities,  that  if  the  Lorain  Journal 

i 

were  to  acquire  control  of  broadcast  facilities  in  addition  to 
owning  the  only  daily  newspaper  in  Lorain,  competition  in  the 
dissemination  of  news  and  information  would  be  suppressed 
and  pressure  would  be  exerted  on  advertisers,  who  require  the 
use  of  the  only  daily  newspaper  in  the  city  for  their  business,  to 
enter  into  exclusive  contracts  (App.  174). 

Hie  evidence  supporting  the  Commission’s  findings  and  con¬ 
clusions,  and  the  discussion  setting  out  its  jurisdiction  to  con¬ 
sider  these  matters  in  determining  whether  an  applicant  is 
qualified  to  operate  a  station  in  the  public  interest,  are  set 
forth  in  full  in  the  argument  under  Point  I  in  Case  No.  10049 
in  accordance  with  the  Order  of  this  Court  dated  September 
26,  1949,  authorizing  the  filing  of  related  briefs  in  these  cases. 
The  only  matter  peculiar  to  this  case  requiring  further  dis¬ 
cussion  is  appellant’s  argument  that  the  Commission  acted 
arbitrarily  in  concluding  that  The  Lorain  Journal  Company 
was  not  qualified  to  own  and  operate  a  radio  station  in  Lorain 
on  the  basis  of  evidence  concerning  the  activities  of  the  Mans¬ 
field  Journal  Company,  primarily  those  activities  relating  to 
the  Mansfield  Journal’s  relations  with  broadcasting  station 
WMAN,  in  Mansfield,  Ohio.  Examination  of  the  issue  raised 
by  appellant’s  argument,  however,  makes  clear  that  the  Com- 
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mission  correctly  concluded  that  the  factors,  which  showed 
that  the  Mansfield  Journal  Company,  owned  and  controlled  j 
by  the  Horvitz  family,  was  not  qualified  to  own  and  operate 
a  radio  station  in  Mansfield,  also  supported  a  conclusion  that 
a  grant  of  a  station  license  to  The  Lorain  Journal  Company, 
under  the  identical  ownership  and  active  control  of  the  Hor¬ 
vitz  family,  would  similarly  not  be  in  the  public  interest. 

Where  an  applicant  for  a  radio  station  license  or  construc¬ 
tion  permit  is  an  existing  licensee,  or  where  such  applicant  has 
had  a  previous  history  as  a  radio  licensee,  it  is  clear  that  the 
record  of  such  an  applicant  as  a  radio  licensee  is  one  of  the  i 
most  important  means  of  determining  whether  or  not  is  quali¬ 
fied  to  operate  its  proposed  station  in  the  public  interest. 
Where  an  applicant  has  no  such  history,  however,  the  Com¬ 
mission  must  necessarily  make  reference  to  its  other  non- 
broadcasting  activities  or  to  the  activities  of  its  controlling 
stockholders,  officers  or  directors  in  determining  whether  such 
an  applicant  is  qualified  to  assume  the  responsibilities  of  a 
broadcast  licensee  and  to  serve  the  public  interest.  In  the 
present  case.  The  Lorain  Journal  Company  has  never  been  a 
broadcast  licensee  and  none  of  its  stockholders,  officers,  or  di¬ 
rectors  have  had  any  radio  experience.  The  Commission  was, 
therefore,  required  to  look  to  the  non-broadcasting  activities 
of  the  Lorain  Journal  and  its  principal  officers  and  directors 
to  discover  whether  it  met  the  basic  requirements  of  a  licensee. 
And  in  so  doing  it  was  certainly  proper  for  it  to  consider  the 
activities  of  the  Horvitz  family,  who  owned  and  controlled  the 
applicant,  including  their  activities  as  the  principal  owners  and 
operators  of  the  Mansfield  Journal  Company.  Thus,  in  M es¬ 
ter  v.  United  States,  70  F.  Supp.  118,  affirmed,  332  TJ.  S.  749, 
the  courts  affirmed  the  authority  of  the  Commission  to  consider 
business  activities  of  the  applicants,  Murray  and  Meyer  Mester, 
who  also  comprised  a  partnership  in  the  edible  oil  business 
under  the  firm  name  of  the  Balbo  Oil  Company.  The  Balbo 
Oil  Company  was,  as  such,  not  the  applicant  and  the  partners, 
individually,  or  as  the  Balbo  Oil  Company,  had  never  been  com 
ceraed  with  the  management  and  operation  of  any  radio  sta¬ 
tions.  On  the  basis  of  findings  that  the  applicants,  in  the  com 
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duct  of  their  edible  oil  business,  had  manifested  a  disregard  of 
government  regulations  designed  for  the  protection  of  the  pub¬ 
lic,  the  Commission  concluded  that  the  applicants  were  not 
qualified  to  be  licensees  since  they  failed  to  demonstrate  an  ade¬ 
quate  sense  of  public  responsibility.  These  findings  and  conclu¬ 
sions  of  the  Commission  were  upheld  on  appeal.  See  also 
Ma-Kvng  Products  v.  Blair,  271  U.  S.  479;  Federal  Trade  Com¬ 
mission  v.  Standard  Education  Society,  302  U.  S.  1 12.  The  only 
substantial  question  raised  by  the  Commission’s  decision  is, 
therefore,  not  whether  it  could  consider  the  activities  of  the 
Horvitz-owned  Mansfield  Journal  Company  in  passing  upon 
the  qualifications  of  The  Lorain  Journal  Company,  but  whether 
the  particular  activities  of  the  Mansfield  Journal,  which  the 
Commission  found  to  be  an  adequate  basis  for  findings  and 
conclusions  that  the  Mansfield  applications  should  not  be 
granted,  could  reasonably  be  considered  relevant  to  a  deter¬ 
mination  as  to  The  Lorain  Journal  Company’s  qualifications 
to  operate  a  station  in  Lorain. 

The  answer  to  this  question  lies  in  an  examination  of  the 
similarities  and  differences  in  the  Mansfield  and  Lorain  situa¬ 
tions  at  the  time  of  the  hearing.  The  Horvitz  family  had  been 
publishing  newspapers  in  Mansfield  and  Lorain  for  about  the 
same  period  of  time.  In  both  communities  they  were  the  sole 
publishers  of  daily  papers,  having  bought  out  the  competing 
papers  which  had  been  operating  in  Mansfield  and  Lorain  at 
the  time  the  Horvitz  family  entered  the  newspaper  field  in 
those  cities  (App.  160-161).  But  in  Mansfield  there  was  an 
independently  owned  AM  radio  station,  while  Lorain  had  no 
local  station.  Consequently,  the  Lorain  Journal  had  not  en¬ 
countered  competition  to  its  local  news  monopoly  from  any 
radio  station  in  the  community,  and  the  history  of  the  Mans¬ 
field  Journal’s  bitter  hostility  towards  the  local  radio  station, 
therefore,  had  no  Lorain  counterpart. 

The  absence  of  any  record  of  activity  on  the  part  of  the  Lorain 
Journal  similar  to  that  which  the  Commission  found  demon¬ 
strated  the  Mansfield  Journal’s  unfitness  is,  however,  obviously 
not  determinative  of  the  qualifications  of  the  Lorain  Journal, 
since  the  occasion  for  any  such  conduct  had  not  arisen.  If  the 
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Lorain  Journal  had  demonstrated  an  attitude  towards  an  ex¬ 
isting  radio  station  in  Lorain  differing  substantially  from  that 
exhibited  by  the  Mansfield  Journal  with  respect  to  Station 
WMAN,  it  could  perhaps  be  argued  that  it  would  be  unreason¬ 
able  in  passing  upon  the  Lorain  Journal  qualifications  to  be  a 
radio  licensee  to  give  greater  weight  to  the  evidence  concerning 
the  activities  of  the  Mansfield  Journal  than  to  the  record  of 
the  applicant  itself.  But  since  this  was  not  the  case,  it  was 
reasonable  for  the  Commission  to  conclude  that  the  probable 
course  of  conduct  of  the  Lorain  Journal  in  the  event  of  pos¬ 
sible  competition  from  other  radio  stations  in  Lorain  would 
follow  the  pattern  established  by  its  sister  publication  in  Mans¬ 
field.  | 

The  reasonableness  of  the  Commission's  conclusions  is  not 
impaired  by  the  fact  that,  at  the  time  of  the  filing  of  appellant's 
application  and  the  holding  of  the  hearing,  there  were  in  fact 
no  other  stations  locally  serving  Lorain.  The  Commission 
found  that  if  either  the  Mansfield  Journal  Company  or  the 
appellant  were,  under  their  present  ownership,  to  acquire  con¬ 
trol  of  broadcast  facilities  in  addition  to  their  ownership  of 
the  only  daily  newspapers  in  their  respective  communities,  that 
"competition  in  the  dissemination  of  news  and  infonnatioii 
would  be  suppressed  and  *  *  *  pressure  would  be  exerted 
on  advertisers,  who  require  the  use  of  the  only  daily  newspaper 
in  the  city  for  their  business,  to  enter  into  exclusive  advertis¬ 
ing  contracts”  ( App.  174) .  Since,  unlike  the  situation  in  Mans¬ 
field,  there  were  no  other  radio  stations  in  Lorain  at  the  time 
of  the  hearing,  it  might  appear  to  be  paradoxical  to  say  that 
the  grant  of  a  station  to  the  Lorain  Journal  would  result  in  the 
suppression  of  competition  which  had  hitherto  not  existed.  It 
is  dear,  however,  that  the  Commission  was  looking  beyond 
the  immediate  effect  of  any  grant  to  the  appellant,  to  the  prob¬ 
able  result  of  such  grant  upon  competition  with  other  radio 
stations  for  which  licenses  might  subsequently  be  granted  in 
the  Lorain  area.  Not  was  the  likelihood  of  such  grants  by 
any  means  merely  a  speculative  possibility.  At  the  time  of 
the  hearing  there  were  already  on  file  applications  for  AM  and 
FM  stations  to  be  located  in  the  adjacent  community  of  Elyria, 
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Ohio,  and  serving  both  Elyria  and  Lorain,  and  construction 
permits  for  both  of  these  stations  were  actually  granted  prior 
to  the  final  decision  in  the  instant  case.2  The  Commission 
reasonably  concluded,  in  the  light  of  the  past  conduct  of  the 
principals  of  appellant  in  Mansfield,  Ohio,  that  a  grant  of  a 
radio  license  to  the  Horvitz-controlled  newspaper  in  Lorain, 
would  be  utilized  by  them  to  insure  the  maintenance  of  their 
existing  monopoly  and  would  thus  doom  any  efforts  at  compe¬ 
tition  from  other  radio  licensees. 

CONCLUSION 

For  the  foregoing  reasons  it  is  respectfully  submitted  that 
the  appeal  of  the  Lorain  Journal  Company  from  the  Commis¬ 
sion's  decision  of  July  14,  1948,  should  be  dismissed. 

Federal  Communications  Commission, 
Benedict  P.  Cottone, 

General  Counsel , 

Max  Goldman, 

Assistant  General  Counsel , 

Richard  A.  Solomon, 

Mart  Jane  Morris, 

Counsel, 


*The  records  of  the  Commission  show  that  the  Elyrla-Loraln  Broadcast¬ 
ing  Co.,  filed  an  application  for  an  FM  station  on  April  1,  ISMS,  and  also 
filed  an  application  for  an  AM  station  on  Jane  7,  1946.  A  construction 
permit  for  the  AM  station  was  granted  on  October  21,  1947,  and  an  FM 
•construction  permit  was  granted  on  March  24, 1948. 
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No.  10050. 


MANSFIELD  JOURNAL  COMPANY  (AM),  Appellant , 

v. 

FEDERAL  COMMUNICATIONS  COMMISSION,  j 

Appellee. 

FOSTORIA  BROADCASTING  COMPANY,  Intervener. 


Appeal  From  Order  of  the  Federal  Communications 

Commission. 


REPLY  BRIEF  OF  APPELLANT. 


Preliminary  Statement. 

This  brief  is  being  submitted  in  reply  to  the  brief  filed 
by  the  Federal  Communications  Commission,  the  Appellee 
in  this  case  (No.  10050).  Appellee  applied  for  and  received 
permission  of  this  Honorable  Court  to  file  one  principal 
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brief  covering  some  of  the  points  which  are  common  in  the 
three  related  cases  now  on  appeal,  Nos.  10049, 10050, 10051. 
This  appellant  will  follow  this  same  form  and  reply  to  the 
points  covered  in  the  Commission’s  principal  brief  No. 
10049.  In  so  doing,  this  appellant  does  not  admit  that  the 
points  it  has  raised  in  the  three  briefs  which  are  similar 
and  are  common  to  each  are  waived.  Appellant  urges  that 
such  points  are  common  in  the  three  cases  but,  for  the  sake 
of  brevity,  they  have  been  set  forth  in  each  of  the  individual 
briefs  and  are  discussed  only  in  Brief  No.  10049,  even 
though  applicable  to  the  case  herein. 

This  reply  brief  is  made  necessary  for  the  following 
reasons: 

1.  Appellee  in  Its  Brief  Does  Not  Answer  the  Ques¬ 
tions  of  Law  Raised  by  Appellant  in  Its  Brief. 

2.  The  Arguments  Advanced  by  Appellee  Are  at  Vari¬ 
ance  With  and  Are  Not  the  Reasons  for  Denial  as 
Set  Forth  in  the  Decision  of  the  Commission. 

3.  The  Evidence  Relied  Upon  by  the  Appellee  in  Its 
Brief  is  Not  Substantial,  is  Controverted  and  Does 
Not  Support  the  Conclusions  Reached  by  the  Com¬ 
mission. 

4.  The  Cases  Relied  on  in  Appellee ’s  Brief  Are  Not  in 
Point  and  Do  Not  Support  the  Arguments  Advanced 
in  Its  Brief. 

5.  Appellee’s  Brief  Does  Not  Substantiate  by  Citation 
or  Sound  Legal  Reasoning  the  Arbitrary,  Capricious 
and  Illegal  Extension  of  the  Commission’s  Jurisdic¬ 
tion  in  the  Instant  Case. 

6.  Appellee  Has  Failed  to  Adequately  Answer  Appel¬ 
lant’s  Charge  That  the  Commission’s  Decision  De¬ 
prives  Appellant  of  Its  Right  of  Due  Process  of  Law. 

Points  1  through  5  inclusive  of  the  above  are  fully  dis¬ 
cussed  in  the  Appeal  entitled  “Mansfield  Journal  Com¬ 
pany  (FM)  v.  Federal  Communications  Commission  (case 
No.  10049)  ”.  Discussion  of  Point  No.  6  is  contained  only  in 
this  reply  brief. 
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6.  Appellee  Has  Failed  to  Adequately  Answer  Appellant’s 
Charge  That  the  Commission’s  Decision  Deprives  Ap¬ 
pellant  of  its  Eight  of  Due  Process  of  Law. 

One  of  the  main  points  peculiar  to  this  case  upon  which 
this  appellant  relies  and  through  which  this  appellant  at¬ 
tacked  the  decision  of  the  Commission  is  found  in  Point 
No.  6  of  appellant’s  brief  which  is  as  follows : 

“The  Commission  erred  in  its  Decision  of  July  14, 
1948,  by  finding  and  concluding,  in  a  manner  directly 
contrary  to  the  findings  and  conclusions  contained  in 
its  Proposed  Decision  of  January  10, 1948,  thereby  de¬ 
priving  this  appellant  of  its  right  (1)  to  proper  and 
timely  notice  thereof  (2)  to  file  exceptions  thereto  and 
(3)  to  have  oral  argument  thereon.”  (Appellant’s 
Brief,  Pages  40-45,  J.  App.  210-211). 

In  appellee’s  reply  brief,  the  Commission  continues  its 
strategy  of  confusion.  This  is  done  by  the  co-mingling  of 
unrelated  points  of  error  cited  by  appellant  and  the  answer¬ 
ing  of  these  points  in  a  manner  which  is  entirely  irrelevant. 

The  fact  that  the  Commission  failed  to  afford  this  appel¬ 
lant  its  right  to  a  full  and  fair  hearing  by  completely  re¬ 
versing  itself  between  its  proposed  decision  and  its  final 
decision  is  clearly  pointed  out  in  appellant’s  brief.  It  is 
equally  clear  from  appellant’s  brief  that  appellant  was  in 
no  way  given  notice  of  or  permitted  to  have  oral  argument 
upon  these  revised  findings  and  conclusions  although  they 
represent  a  complete  “about  face”  by  the  Commission 
from  the  findings  and  conclusions  of  the  proposed  decision. 
This  particular  reason  for  appeal  is  entirely  independent 
of  the  other  errors  committed  by  the  Commission  and,  of 
itself,  is  sufficient  grounds  for  a  reversal  of  the  Commis¬ 
sion’s  decision. 

The  Commission  does  not  answer  this  reason  for  appeal, 
instead,  on  Pages  7  and  8  (including  footnote)  the  Com¬ 
mission  attempts  to  confuse  this  issue  with  others. 

On  Page  7  of  its  brief  the  Commission  mentions  appel¬ 
lant’s  attack  upon  the  Commission’s  decision  for  its  failure 
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to  issue  “an  intermediate  or  supplemental  decision”  and 
then,  by  inference,  in  substance,  states  that  previous  de¬ 
cisions  of  this  Court  do  not  recognize  appellant’s  conten¬ 
tion.  This  statement  is  made  by  the  appellee  and  is  in  no 
way  supported  by  applicable  court  decisions. 

In  the  footnote  on  Page  8  the  appellee  would  lead  one 
to  believe  that  the  case  of  Radio  Cincinnati,  Inc.  v.  F.  C.  C., 
decided  September  8,  1949,  supports  its  contention  in  this 
respect  Such  is  not  the  case.  The  Radio  Cincinnati  case 
was  one  which  turned  upon  the  question  of  307(b)  of  the 
Act  and  as  far  as  this  particular  point  is  concerned,  the 
decision  of  this  Court  was  absolutely  silent.  The  Radio 
Cincinnati  case  is  not  in  point  with  the  case  herein  because 
there  was  no  complete  reversal  of  the  Commission’s  stand 
between  its  Proposed  Decision  and  its  Final  Decision.  In 
effect,  they  were  the  same. 

Further,  in  this  same  footnote  of  appellee’s  brief,  the 
following  statement  is  made,  “In  the  light  of  these  facts  it 
is  absurd  to  contend  that  in  the  absence  of  a  supplemental 
proposed  decision,  appellant  was  not  advised  of  the  pos¬ 
sibility  that  the  Commission  might  reverse  this  proposed 
finding  that  Harry  was  unqualified,  and  nothing  in  the  Com¬ 
munications  Act  or  any  other  Federal  Statute  or  the  Com¬ 
mission’s  Buies  and  Regulations  require  the  assurance  of 
such  additional  proposed  decisions.” 

Here  again  it  can  be  seen  that  the  Commission  has  at¬ 
tempted  to  refute  the  contention  of  this  appellant  in  this 
respect  by  stating  a  broad  generality  in  an  entirely  un¬ 
supported  manner.  If  the  procedure  of  the  Commission, 
in  this  respect,  is  legally  correct,  then  why  should  it  be 
necessary  to  have  proposed  decisions,  exceptions  to  pro¬ 
posed  decisions  and  oral  argument  upon  these  exceptions. 
These  requisite  factors  required  by  due  process  of  law 
could  be  dispensed  with  entirely.  In  the  instant  case,  the 
Commission  rendered  a  proposed  decision  to  which  excep¬ 
tions  were  filed  and  oral  argument  was  had  upon  those  ex¬ 
ceptions.  Then  in  the  final  decision,  the  Commission  com- 


pletely  reverses  itself  and  denies  this  appellant  the  right 
to  be  fully  heard  upon  the  findings  and  conclusions  of  the 
final  decision.  The  cases  cited  in  appellant’s  brief  under 
this  point  (Point  No.  6)  fully  support  appellant’s  conten¬ 
tion  in  this  respect. 

Therefore,  the  argument  summarized  in  the  first  para¬ 
graph  on  Page  45  of  this  appellant’s  brief  stands  unrefuted 
and  recites  reversible  error  on  the  part  of  the  Commission 
and  the  Commission’s  decision  should  be  set  aside. 

Conclusion. 

For  the  foregoing  reasons  it  is  respectfully  submitted 
that  the  decision  of  the  Commission  in  denying  this  appel¬ 
lant’s  application  for  an  AM  station  in  Mansfield,  Ohio  is 
clearly  erroneous  and  should  be  reversed. 

Respectfully  submitted. 

Geo.  0.  Sutton, 

William  Thomson, 

1038  National  Press  Bldg., 
Washington  4,  D.  C-, 

Attorneys  for  Appellant. 
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THE  LORAIN  JOURNAL  COMPANY,  Appellant , 
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FEDERAL  COMMUNICATIONS  COMMISSION, 

Appellee. 


REPLY  BRIEF  OF  APPELLANT. 


Preliminary  Statement 

This  brief  is  being  submitted  in  reply  to  the  brief  filed 
by  the  Federal  Communications  Commission,  appellee  in 
this  case  (No.  10051).  Appellee  applied  for  and  received 
permission  of  this  Honorable  Court  to  file  one  principal 
brief  covering  some  of  the  points  which  are  common  in  the 
three  related  cases  here  on  appeal,  Nos.  10049,  10059  and 
10051.  This  appellant  will  follow  this  same  form  and  reply 
to  the  points  covered  in  the  Commission’s  principal  brief  i 
No.  10049.  In  so  doing,  this  appellant  does  not  admit  that 
the  points  it  has  raised  in  the  three  briefs  which  are  similar 
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and  are  common  to  each  are  waived.  Appellant  nrges  that 
such  points  are  common  in  the  three  cases  but,  for  the  sake 
of  brevity,  they  have  been  set  forth  in  each  of  the  individual 
briefs  and  are  discussed  only  in  brief  No.  10049,  even 
though  applicable  to  the  case  herein. 

This  reply  brief  is  made  necessary  for  the  following 
reasons: 

1.  Appellee  in  Its  Brief  Does  Not  Answer  the  Ques¬ 
tions  of  Law  Raised  by  Appellant  in  Its  Brief. 

2.  The  Arguments  Advanced  by  Appellee  Are  at  Vari¬ 
ance  With  and  Are  Not  the  Reasons  for  Denial  as 
Set  Forth  in  the  Decision  of  the  Commission. 

3.  The  Evidence  Relied  Upon  by  the  Appellee  in  Its 
Brief  is  Not  Substantial,  is  Controverted  and  Does 
Not  Support  the  Conclusions  Reached  by  the  Com¬ 
mission. 

4.  The  Cases  Relied  on  in  Appellee’s  Brief  Are  Not  in 
Point  and  Do  Not  Support  the  Arguments  Advanced 
in  Its  Brief. 

5.  Appellee’s  Brief  Does  Not  Substantiate  by  Citation 
or  Sound  Legal  Reasoning  the  Arbitrary,  Capricious 
and  Illegal  Extension  of  the  Commission’s  Jurisdic¬ 
tion  in  the  Instant  Case. 

6.  The  Commission’s  Findings  and  Conclusions  in  Its 
Decision  of  July  14,  1948,  Are  Arbitrary  and  Capri¬ 
cious  Because  They  Are  Predicated  Upon  Testimony 
Which  in  No  Way  Concerns  This  Appellant  and 
With  Which  This  Appellant  is  in  No  Way  Con- 

NECTED* 

Points  1  through  5  inclusive  of  the  above  are  fully  dis¬ 
cussed  in  the  appeal  entitled  “  Mansfield  Journal  Company 
(FM)  v.  F.  C.  C.  (Case  No.  10049)”.  Discussion  of  Point 
No.  6  is  contained  only  in  this  reply  brief. 
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6.  The  Commission’s  Findings  and  Conclusions  in  its  De¬ 
cision  of  July  14,  1948,  Are  Arbitrary  and  Capricious 
Because  They  Are  Predicated  Upon  Testimony  Which 
in  No  Way  Concerns  This  Appellant  and  With  Which 
This  Appellant  is  in  No  Way  Connected. 

On  Page  7  of  Appellee’s  brief  the  Commission  cites  the  i 
case  of  Mester  v.  United  States ,  70  F.  Supp.  118,  Affirmed, 
332  U.  S.  749  to  support  its  contention  that  it  was  justified 
in  denying  the  application  of  this  appellant.  The  Mester 
case  is  just  as  inapplicable  in  this  case  as  in  Case  No. 
10049. 

In  the  Mester  case  the  facts  before  the  Courts  were  not 
in  dispute.  Mester  himself  admitted  on  the  witness  stand  i 
the  guilt  of  the  violations  complained  of  even  though  he 
was  evasive  in  so  doing.  In  the  instant  case  the  question ; 
before  this  Court  is  as  to  the  sufficiency  of  the  evidence  for 
a  determination  of  law  violation  even  by  a  proper  body 
much  less  by  the  Commission  which  has  no  jurisdiction  over! 
the  questions  involved.  j 

As  was  recited  by  the  Court,  Murray  Mester  obviously 
attempted  to  conceal  and  misrepresent  the  difficulties  with 
the  Government  bodies  adverted  to.  In  the  instant  case 
there  is  no  charge  even  on  the  part  of  the  Commission  that 
the  principal  witnesses  for  this  appellant  misrepresented 
or  attempted  to  conceal  the  facts  in  connection  with  the 
purported  violations  charged  by  the  Commission. 

There  were  no  questions  of  interpretation  of  the  applica¬ 
ble  law  governing  the  illegal  acts  in  the  Mester  case.  The 
various  governmental  bodies  having  jurisdiction  over  the 
matters  in  question  had  made  determinations  of  the  viola¬ 
tions  involved  and  Mester  had  submitted  himself  thereto;. 
In  the  instant  case,  the  Communications  Commission  at¬ 
tempts  to  usurp  the  authority  of  the  Courts  and  the  Fed¬ 
eral  Trade  Commission  in  making  determinations  of  viola¬ 
tions  of  law  and,  therefore,  found  that  appellant  was  not 
qualified  to  receive  a  radio  license.  There  is  quite  a  dis- 
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tmction  between  the  Federal  Trade  Commission  or  other 
governmental  bodies  having  made  proper  determinations 
of  violation  of  law  against  an  individual  and  where  this 
Commission  itself  attempts  to  make  conclusions  that  such 
violations  have  occurred  and,  therefore,  finds  this  appellant 
unqualified  to  receive  a  radio  station  license. 

The  determination  of  guilt  of  violations  of  law  made  by 
proper  governmental  bodies  having  proper  jurisdiction 
thereof  as  in  the  Hester  case,  gives  such  findings  by  these 
lxxlies  the  full  force  and  effect  of  law,  whereas  in  the  in¬ 
stant  case  the  determinations  by  the  Federal  Communica¬ 
tions  Commission  do  not  have  the  force  and  effect  of  law 
and  are  merely  an  arbitrary  and  capricious  assumption  of 
power  by  the  Commission  over  matters  not  within  its  juris¬ 
diction.  The  Commission  was  required  to  take  into  account 
the  violations  in  the  M ester  case.  In  the  instant  case,  how¬ 
ever,  the  Commission  attempts  to  substitute  its  conclusions 
for  a  proper  decision  made  by  a  proper  governmental  body 
having  jurisdiction  over  the  matters  in  question.  If  the 
Commission  is  empowered  to  do  this  then  its  power  to  make 
findings  with  respect  to  the  qualifications  of  an  applicant 
and  conclusions  of  law  in  regard  thereto  are  limitless  and 
contrary  to  the  Supreme  Court’s  definition  of  public  inter-, 
est,  convenience  and  necessity  in  the  Nelson  Brother's 
Bond  and  Mortgage  Company  case.  Such  a  grant  of  power 
would  in  and  of  itself  be  unconsitutional  as  the  Congress 
is  not  empowered  to  delegate  to  the  Commission  an  unlim¬ 
ited  power  to  be  used  in  any  arbitrary  manner  as  it  may 
see  fit 

Thus,  the  M ester  case  and  the  instant  case  are  not  par¬ 
allel.  In  fact,  the  M ester  case  throws  no  light  on  the  in¬ 
stant  case.  The  mere  fact  that  the  Court  upheld  the  Com¬ 
mission  in  the  M ester  case  by  taking  into  account  law  viola¬ 
tions  by  the  applicant  does  not  in  anywise  create  the  power 
within  the  Commission  to  make  determinations  of  viola¬ 
tions  of  law  by  an  applicant  and,  therefore,  disqualify  him. 
Neither  does  the  Mester  case  in  anywise  empower  the  Com- 
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mission  to  penalize  an  applicant  for  having  exercised  its 
constitutional  guarantees. 

The  Commission  next  cites  Mar-King  Products  Company 
v.  Blair ,  271  U.  S.  479.  This  case  also  is  not  in  point  and 
does  not  in  anywise  touch  upon  the  questions  in  the  instant 
case.  In  the  Ma-King  case,  the  Commissioner  of  Internal 
Revenue  under  the  National  Prohibition  Act,  refused  to 
grant  a  permit  for  the  manufacture  of  alcohol  to  an  in¬ 
dividual  because  the  business  associations  of  the  applicant 
had  been  with  men  whose  conduct  had  already  invited  pro¬ 
hibition  prosecutions  against  them.  Title  2  of  the  Prohibi¬ 
tion  Act  provided  that  the  provisions  of  that  act  should  be 
liberally  construed  so  that  the  use  of  intoxicating  liquor  as 
a  beverage  may  be  prevented.  The  Court  held  that  the  find¬ 
ings  of  the  Commissioner,  after  a  hearing,  were  proper  in 
that  the  associations  and  business  connections  of  the  prin¬ 
cipal  officers  were  such  that  the  Commissioner  had  ample 
ground  for  declining  to  issue  the  permit.  There  are  no 
such  questions  involved  in  the  instant  case.  The  record  is 
completely  devoid  of  any  evidence  showing  that  the  busi¬ 
ness  associations  of  this  appellant  are  such  as  to  influence 
its  actions  in  such  a  way  as  to  cause  an  improper  operation 
of  the  station.  Neither  does  the  record  in  this  case  reflect 
that  the  business  associates  of  this  applicant  are  guilty  of 
any  law  violations.  The  distinction  between  the  Ma-King 
case  and  the  instant  case  is,  therefore,  clear  and  the  Ma- 
King  case  does  not  support  the  Commission’s  position. 

This  appellant,  the  Lorain  Journal  Company,  it  is  true, 
is  under  the  same  ownership  as  the  Mansfield  Journal  Com¬ 
pany.  Nevertheless,  they  are  distinct  and  separate  cor¬ 
porate  entities,  publishing  two  different  newspapers  in  the 
cities  of  Lorain  and  Mansfield,  Ohio.  There  is  no  connec¬ 
tion  whatever  between  the  two  corporations  in  their  day  to 
day  activities  or  operations.  The  two  papers  have  separate 
editors,  separate  editorial  staffs,  separate  operating  staffs, 
separate  physical  assets,  are  published  in  different  cities 
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over  50  airline  miles  apart,  and  circulate  in  distinctly  dif¬ 
ferent  areas. 

All  of  the  allegations  of  the  Commission  erroneously  con¬ 
sidered  disqualifying,  arise  from  matters  occurring  within 
the  City  of  Mansfield,  Ohio  and  purportedly  concern  the 
Mansfield  Journal  Company  of  that  City.  There  is  abso¬ 
lutely  no  part  of  the  record  of  this  case  which  shows  that 
this  appellant  is  in  any  way  connected  with  these  Mansfield  ' 
matters.  The  error  of  the  Commission,  in  its  attempt  to 
disqualify  this  appellant  because  of  alleged  acts  with  which 
it  is  in  no  way  connected  is  set  forth  in  this  appellant’s 
brief.  Point  No.  6,  Pages  37  and  38. 

In  the  appellee’s  brief,  because  of  the  common  ownership 
factor,  the  Commission  attempts  to  substantiate  its  errone¬ 
ous  decision  in  this  respect  citing  the  case  of  Federal  Trade 
Commission  v.  Standard  Education  Society,  302  U.  S.  112. 
In  this  case,  the  Federal  Trade  Commission  found  that  the 
Standard  Education  Society  (hereinafter  referred  to  as 
Society)  had  indulged  in  practices  found  to  be  unfair,  false, 
deceptive  and  misleading.  Among  other  things,  it  was 
found  that  “It  was  clearly  the  practice  of  respondents  (So¬ 
ciety)  through  their  agents,  in  accordance  with  a  well  ma¬ 
tured  plan  to  mislead  customers  into  the  belief  that  they 
were  given  an  encyclopedia  and  that  they  paid  only  for  the 
looseleaf  Supplement  •  •  •  The  testimony  in  the  record 
from  citizens  of  ten  cities — teachers,  doctors,  college  pro¬ 
fessors,  club  women,  businessmen — proves  beyond  doubt 
that  the  practice  was  not  only  the  commonly  accepted  sales 
method  for  respondents  encyclopedia  but  that  it  success¬ 
fully  deceived  and  deluded  its  victims.”  It  was  further 
found  that  the  respondents  were  the  sole  stockholders  of 
the  National  Education  Society  as  well  as  the  sole  incor¬ 
porators  of  the  Standard  Encyclopedia  Corporation,  which 
corporation  was  organized  by  the  individual  respondents 
for  the  purpose  of  evading  any  order  that  might  be  issued 
by  the  Federal  Trade  Commission  against  the  respondents, 
the  Standard  Education  Society.  The  Court  upheld  the 


findings  of  the  Federal  Trade  Commission  with  respect  to 
the  unlawful  acts  of  the  respondents  and  also  upheld  the 
effectiveness  of  the  Commission’s  order  against  both  cor¬ 
porations  because  the  individuals  involved  dominate  the 
two  corporations  to  such  an  extent  that  “in  this  manage¬ 
ment  these  three  respondents  acted  with  practically  the 
same  freedom  as  though  no  corporation  had  existed”. 

This  case  is  in  no  way  applicable  to  the  facts  of  the  ap¬ 
peal  herein.  In  the  first  place,  none  of  the  parties  involved 
in  this  appeal  have  been  found  guilty  of  “false,  deceptive 
and  misleading  acts”  and  secondly,  the  Lorain  Journal 
Company,  this  appellant,  functions  as  an  entirely  separate 
entity  from  the  Mansfield  Journal  and,  further,  the  appel¬ 
lant  corporation  herein  was  certainly  not  formed  for  the 
purpose  of  evading  the  orders  of  any  Federal  regnlatory 
body.  Therefore,  it  can  be  seen,  that  again  the  Commission 
has  failed  to  cite  a  single  case  to  support  its  argument  and, 
again,  the  Commission  has  attempted  to  stretch  its  statu¬ 
tory  authority  into  the  field  of  another  administrative 
agency. 

In  appellee’s  brief  the  Commission  freely  admits  the  ab¬ 
sence  in  the  record  of  any  activity  on  the  part  of  this  ap¬ 
pellant  which  would  demonstrate  its  unfitness  but  in  its 
unique  method  of  argument  the  Commission  states  “that 
there  was  no  reason  for  concluding  that  the  practices  of 
the  Mansfield  Journal  .  .  .  would  not  also  exist  were  The 
Lorain  Journal  Company  to  become  a  broadcast  licensee” 
(Appellee’s  Brief,  Page  6).  Then  on  Page  9  of  appellee’s 
brief  it  is  stated,  “the  Commission  was  looking  beyond  the 
immediate  effect  of  any  grant  to  the  appellant,  to  the  prob¬ 
able  result  of  such  grant  upon  competition  with  other  radio 
stations  for  which  licenses  might  subsequently  be  granted 
in  the  Lorain  area”.  It  is  indeed  very  interesting  to  know 
that  the  Federal  Communications  Commission  can  “look 
into  the  future”  decide  what  will  happen  and  then  upon 
these  predictions,  find  and  conclude  that  this  appellant  is 
not  presently  qualified  to  be  a  broadcast  licensee.  It  seems 
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unnecessary  that  the  Commission  should  be  reminded  that 
its  findings  are  predicated  upon  the  record  of  this  case  and 
Courts  of  law  do  not  recognize  that  a  crystal  ball  may  be 
substituted  for  substantial  evidence. 

Appellee,  in  its  brief,  has  completely  failed  to  answer  ap¬ 
pellant’s  attack  upon  the  Commission’s  decision  and  ap¬ 
pellee’s  arguments  should  be  disregarded  because  the  rea¬ 
soning  contained  therein  is  falacious,  not  supported  by 
cases  and  is  predicated  upon  idle  conjecture. 

For  the  reasons  fully  set  forth  in  this  appellant’s  brief 
the  Commission’s  decision  is  erroneous  and  should  be  set 
aside. 

Conclusions. 

For  the  foregoing  reasons  it  is  respectfully  submitted 
that  the  decision  of  the  Commission  in  denying  this  appel¬ 
lant’s  application  for  an  AM  station  in  Lorain,  Ohio,  is 
clearly  erroneous  and  should  be  reversed. 

Respectfully  submitted, 

Geo.  0.  Sutton, 

William  Thomson, 

1038  National  Press  Bldg., 
Washington  4,  D.  C., 
Attorneys  for  Appellant. 
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for  the  District  of  Columbia.  Circuit. 

No.  10050. 

MANSFIELD  JOURNAL  COMPANY  (AM),  Appellant 

v. 

FEDERAL  COMMUNICATIONS  COMMISSION,  i 

Appellee . 

LAURENCE  W.  HARRY,  trading  as 
FOSTORIA  BROADCASTING  COMPANY,  Intervenor.  \ 
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i 

Appeal  from  the  Federal  Communications  Commission. 

BRIEF  ON  BEHALF  OF  INTERVENOR. 

i 

L 

COUNTER  STATEMENT  OF  THE  CASE. 

i 

The  appeal  taken  herein  is  from  a  decision  of  the  Federal 
Communications  Commission  entered  July  14, 1948  denying 
appellant’s  application  and  retaining  intervenor ’s  appli¬ 
cation  in  hearing  status  and  placing  it  in  the  pending  file. 
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Intervenor’s  application  requesting  the  use  of  the  fre¬ 
quency  1150  kilocycles  at  Fostoria,  Ohio  was  filed  on  Janu¬ 
ary  17,  1946.  It  was  amended  on  May  31,  1946  to  specify 
the  frequency  of  1510  kilocycles.  This  amendment  brought 
intervenor’s  application  into  conflict  with  that  of  appel¬ 
lant’s  by  reason  of  the  extreme  degree  of  electrical  inter¬ 
ference  which  would  exist  between  appellant’s  proposed 
station  at  Mansfield  and  intervenor’s  proposed  station  at 
Fostoria  should  both  be  operated  simultaneously. 

As  a  consequence,  the  Commission  on  June  13,  1946  des¬ 
ignated  intervenor’s  application  for  hearing  (App.  231)  in 
a  consolidated  proceeding  with  the  application  of  Mansfield 
Journal  Company  (AM)  and  the  application  of  Lorain 
Journal  Company,  both  of  which  had  been  previously  des¬ 
ignated  for  hearing  by  the  Commission  on  February  27, 
1946  (App.  228).  Since  there  is  no  conflict  between  inter¬ 
venor’s  application  and  that  of  Lorain  Journal  Company, 
intervenor’s  interest  herein  is  confined  solely  to  the  appeal 
of  Mansfield  Journal  Company  (AM),  No.  10050,  and  does 
not  extend  to  actions  taken  by  the  Commission  and  appeals 
taken  therefrom  to  this  Court  in  any  of  the  other  related 
cases. 

In  its  order  (App.  231)  designating  intervenor’s  applica¬ 
tion  for  hearing,  the  Commission  “Further  Ordered,  That 
the  orders  heretofore  issued  [App.  228]  designating  for 
hearing  the  applications  of  Mansfield  Journal  Company 
and  Lorain  Journal  Company,  Be,  And  The  Same  Are 
Hereby  Amended  to  include  the  application  of  Laurence  W. 
Harry,  tr/as  Fostoria  Broadcasting  Company  (File  No. 
B2-P-4430,  Docket  No.  7356).”  (App.  232) 

Among  other  issues  set  forth  in  the  Commission’s  order 
designating  intervenor’s  application  for  hearing  was  the 
following : 

“To  determine  on  a  comparative  basis  which,  if  any, 
of  the  applications  in  this  consolidated  proceeding 
should  be  granted.”  (App.  232) 
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The  consolidated  proceedings  involving  the  application 
of  appellant,  intervenor  and  Lorain  Journal  Company  were 
held  June  19  through  June  22  and  on  July  22,  1946  (App.  j 
151,  152).  Thereafter,  on  January  10,  1948,  the  .Commis¬ 
sion  issued  its  Proposed  Decision  (App.  48)  wherein  it  pro¬ 
posed  to  deny  all  three  of  the  applications  before  it.  Ap¬ 
pellant  and  intervenor  filed  exceptions  to  the  Commission’s 
Proposed  Decision  and  requested  an  opportunity  to  argue  I 
the  matter  orally  before  the  Commission  en  banc.  Follow¬ 
ing  oral  argument  held  May  4,  1948,  the  Commission  re¬ 
leased  its  final  Decision  on  July  15, 1948.  (App.  150) 

In  its  final  Decision,  the  Commission  denied  the  applica-  I 
tions  of  appellant  and  Lorain  Journal  Company  and  re¬ 
tained  intervenor ’s  application  on  the  hearing  docket  and  | 
placed  it  in  the  pending  file.1 

Appellant  filed  a  Petition  For  Reconsideration,  For  Re-  ; 
hearing  and  Other  Appropriate.  Relief  with  the  Commis-  j 
sion  on  August  4,  1948  which  was  denied  on  October  20, 
1948.  (App.  437)  j 

The  appeal  herein  is  directed  against  the  action  of  the 
Federal  Communications  Commission  in 

(a)  denying  appellant’s  application; 

(b)  retaining  intervenor ’s  application  on  the  hearing  ! 
docket  and  placing  it  in  the  pending  file. 

(App.  199;  App.  Br.  1,  2) 


1  *■  *  Although  we  have  determined  that  Mr.  Harry  is  in  every  way  qualified  1 
to  receive  a  grant  of  his  application,  nevertheless  that  application  cannot  now 
be  granted.  The  frequency  he  seeks,  1510  kc,  is  a  XT.  S.  Class  1-B  frequency 
and  therefore  is  included  within  the  policy  announced  by  the  Commission  in 
Public  Notice  No.  6630,  released  May  8,  1947,  stating  that  action  would  be 
deferred  on  all  applications  for  daytime  use  of  TJ.  S.  Class  1  frequencies 
until  a  decision  had  been  arrived  at  in  the  proceeding  (Docket  No.  8333) 
with  respect  to  the  need  to  promulgate  Buies  and  Begulations  concerning  day¬ 
time  skywave  transmission  of  standard  broadcast  stations.  .  .  .  ”  (Condu-  i 
sion  No.  6  of  the  Commission’s  final  Decision.  App.  175) 

“It  is  further  Ordered,  That  the  application  of  Laurence  W.  Harry  tr/as 
Fostoria  Broadcasting  Company,  for  a  construction  permit  for  a  new  stand-  j 
ard  broadcast  station  at  Fostoria,  Ohio  Be,  and  It  Is  Hereby,  Retained  on  : 
the  hearing  docket  and  placed  in  the  pending  file.”  (Commission’s  final  De¬ 
cision,  paragraph  No.  11  of  Conclusions.  (App.  177) 
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n. 

Statement  of  Points. 

1.  The  Commission’s  final  Decision  of  July  14,  1948  is 
supported  by  substantial  evidence  and  is  legally  correct. 

2.  The  appeal  herein  purports  to  be  taken  pursuant  to 
the  provisions  of  Section  402  of  the  Communications  Act  of 
1934,  as  Amended  (48  Stat.  1093,  U.  S.  C.  Title  47,  Section 
402)  (App.  199).  Appellant  has  no  standing  to  appeal  to 
this  Court,  under  Section  402,  from  the  Commission’s  de¬ 
cision  to  retain  intervenor’s  application  in  the  hearing 
docket  and  place  it  in  the  pending  file. 

3.  The  Commission’s  Decision  of  July  14, 1948  is  not  final 
with  respect  to  intervenor’s  application  and  is  nothing 
more  than  an  interlocutory  order;  therefore,  no  appeal 
from  that  portion  of  the  decision  lies  to  this  Court. 

4.  The  Commission,  having  denied  appellant’s  applica¬ 
tion  on  grounds  independent  of  any  consideration  of  inter¬ 
venor’s  application,  is  not  required  to  give  comparative 
consideration  to  the  applications  of  appellant  and  inter- 
venor. 


m. 

Argument. 

L 

The  Commission’s  Final  Decision  of  July  14,  1948,  is  Sup¬ 
ported  by  Substantial  Evidence  and  is  Legally  Correct. 

The  controlling  issue  of  the  appeal  herein  is  whether  the 
Commission  is  correct  in  its  finding  and  conclusion  that 
appellant  is  not  qualified  to  receive  a  grant  of  its  applica¬ 
tion,  irrespective  of  the  merits  of  intervenor’s  application. 
Since  this  point  will  be  developed  in  detail  by  the  Commis¬ 
sion  in  its  brief  and  argument,  intervenor  believes  it  would 
be  repetitious  to  discuss  it  here. 
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2. 

i 

The  Appeal  Herein  Purports  to  be  Taken  Pursuant  to  the 
Provisions  of  Section  402  of  the  Communications  Act  | 
of  1934,  as  Amended  (48  Stat.  1093,  U.  S.  C.  Title  47, 
Section  402)  (App.  199).  Appellant  Has  Ho  Standing  i 
to  Appeal  to  this  Court,  Under  Section  402,  from  the  j 
Commission’s  Decision  to  Retain  Intervenor’s  Appli¬ 
cation  in  the  Hearing  Docket  and  Place  it  in  the  Pend¬ 
ing  File. 

Appellant  has  sought  to  invoke  the  jurisdiction  of  this  I 
Court  under  the  provisions  of  Section  402(b)  of  the  Com¬ 
munications  Act  of  1934,  as  Amended.  (48  Stat.  .1093,1 
U.  S.  C.  Title  47,  Section  402)1  (App.  199;  App.  Br.  2)  It 
is  conceded  that  appellant  is  properly  before  this  Court 
under  the  provisions  of  Section  402(b)(1)  insofar  as  it 
seeks  a  review  of  the  Commission’s  action  in  denying  ap¬ 
pellant’s  application.  Section  402(b)(1)  provides  for  an 
appeal  to  this  Court  from  decisions  of  the  Commission  “by 
any  applicant . . .  whose  application  is  refused  by  the  Com¬ 
mission.”  (Italics  supplied) 

In  seeking  a  review  of  the  Commission’s  disposition  of 
intervenor’s  application,  appellant  must  rely  upon  the  pro¬ 
visions  of  Section  402(b)(2).2  Under  Section  402(b)(2),! 
the  appeal  may  be  taken  “by  any  other  person”  (and  we 
take  this  to  mean  a  person  other  than  the  applicant)  “ag¬ 
grieved  or  whose  interests  are  adversely  affected  by  any 
decision  of  the  Commission  granting  or  refusing  any  such 
application.”  (Italics  supplied)  j 

i 

1  The  full  text  of  Section  402(b)  is  set  forth  in  the  supplement  to  appel¬ 
lant's  brief  on  Pages  51,  52. 

2  Sykes  v.  Jenny  Wren  Co.,  64  App.  D.  C.  379,  78  F.  2d  729,  cert.  den.  296 

0.  S.  624,  56  S.  Ct.  147,  80  L.  Ed.  443. 

Monocacy  Broadcasting  Co.  v.  Frail ,  67  App.  D.  C.  176,  90  F.  2d  421. 

Bed  River  Broadcasting  Co.  v.  Federal  Communications  Commission,  69 
App.  D.  C.  1,  98  F.  2d  282,  cert.  den.  305  U.  S.  625,  59  S.  CL  86,  83 
L.  Ed.  400. 

Pittsburgh  Radio  Supply  House  v.  Federal  Radio  Commission,  69  App.  D: 

C.  22,  98  F.  2d  303. 

Black  River  Valley  Broadcasting  Inc.  v.  McNinch,  69  App.  D.  C.  311,  101 
F.  2d  235,  cert.  den.  307  0.  S.  623,  59  S.  Ct.  793,  83  L.  Ed.  1501. 

Yankee  Network  Inc.  v.  Federal  Communications  Commission,  71  App. 

D.  C.  11,  107  F.  2d  212. 
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The  Commission  has  made  no  decision  granting  or  refus¬ 
ing  intervenor’s  application  and  indeed  has  done  nothing 
more  than  allow  it  to  remain  in  a  hearing  status  in  its  pend¬ 
ing  files  awaiting  an  administrative  decision  by  the  Com¬ 
mission  on  the  question  of  whether  or  not  daytime  opera¬ 
tion  on  the  frequency  specified  shall  be  permitted.  The 
granting  or  refusing  of  intervenor’s  application  is  depen¬ 
dent  upon  an  administrative  decision  yet  to  be  made  by  the 
Commission.  If  the  Commission  in  its  administrative  de¬ 
cision  should  hold  that  day  time  operation  on  1510  kc  is  not 
to  be  permitted,  then  intervenor’s  application  must  per¬ 
force  be  denied  at  that  time.  In  that  event,  any  considera¬ 
tion  presently  given  by  the  Court  to  the  Commission’s  dis¬ 
position  of  intervenor’s  application  would  be  a  futility.  It 
is  therefore  urged  that  this  Court  should  dismiss  that  por¬ 
tion  of  this  appeal  directed  against  the  Commission’s  dis¬ 
position  of  intervenor’s  application  because  appellant  has 
no  standing  under  any  of  the  provisions  of  Section  402(b) 
to  invoke  the  jurisdiction  of  this  Court. 


3. 


Commission’s  Decision  of  July  14,  1948,  is  Not  Final 
With  Respect  to  Intervenor’s  Application  and  is  Noth¬ 
ing  More  Than  an  Interlocutory  Order;  Therefore,  No 
Appeal  from  that  Portion  of  the  Decision  Lies  to  this 
Court. 


We  have  pointed  out  in  the  argument  on  Point  2  above 
that  the  Commission’s  decision  in  respect  to  intervenor’s 
application  was  not  a  ‘‘grant”  or  “refusal”  under  Section 
402(b)(2).  Without  regard  to  the  provisions  of  Section 
402(b)(2),  however,  the  appeal  from  the  Commission’s  ac¬ 
tion  upon  intervenor’s  application  ought  to  be  dismissed 
upon  the  fundamental  ground  that  the  challenged  action  is 
an  interlocutory  order  from  which  no  appeal  will  lie. 

It  is  again  conceded  that  appellant  is  properly  before  this 
Court  on  its  appeal  from  the  Commission’s  decision  deny- 
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ing  appellant’s  application.  That  action  was  a  complete 
and  final  decision  with  respect  to  appellant’s  application 
made  on  grounds  independent  of  any  consideration  of  inter- 
venor’s  application.  (App.  174)  But  insofar  as  the  disposi¬ 
tion  of  intervenor’s  application  is  concerned,  the  appeal  is 
fatally  defective. 

“It  is  well  settled  that  a  case  may  not  be  brought 
here  by  writ  of  error  or  appeal  in  fragments;  that  to 
be  reviewable  a  judgment  or  decree  must  be  not  only 
final,  but  complete ;  that  is,  final  not  only  as  to  all  par¬ 
ties,  but  as  to  the  whole  subject  matter  and  as  to  all  the 
causes  of  action  involved;  and  that  if  the  judgment  or 
decree  be  not  thus  final  and  complete,  the  writ  of  error 
or  appeal  must  be  dismissed  for  want  of  jurisdiction.’^ 
Arnold  v.  United  States  for  Use  of  Guimarin  &  Co 4 
263  U.  S.  427,  434,  44  S.  Ct.  144, 147,  68  L.  Ed.  371,  375. 

“The  fact  that  the  administrative  question  presented 
involves  an  intra  state  as  well  as  interstate  route  does 
not  prevent  the  application  of  the  rule  that  the  courts 
may  not  be  resorted  to  until  the  administrative  ques¬ 
tion  has  been  determined  by  the  [Interstate  Com¬ 
merce]  Commission.”  Northern  Pacific  Ry.  Co.  vi 
Solum ,  247  U.  S.  477,  484,  38  S.  Ct.  550,  62  L.  Ed.  1221; 
1226. 

In  Metzger  v.  Kelly ,  34  App.  D.  C.  548,  549,  this  Court 
held  an  order  sustaining  a  demurrer  to  a  petition  but  not 
dismissing  the  petition  to  be 

“.  .  .  a  mere  interlocutory  order  sustaining  a  de¬ 
murrer.  No  final  judgment  was  entered  by  the  court 
below ;  hence  the  appeal  is  fatally  defective.  The  prac¬ 
tice  is  so  uniform  that  an  appeal  will  not  lie  from  such 
an  order,  that  discussion  or  citation  of  authority  is  un¬ 
necessary.” 

The  Commission  has  clearly  retained  jurisdiction  of  in¬ 
tervenor’s  application  and  whether  or  not  the  jurisdiction 
of  this  Court  is  challenged  with  respect  to  its  right  to  re¬ 
view  the  Commission’s  disposition  of  intervenor’s  applica- 
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tion,  the  Court  must  consider  the  question  and  if  it  has  no 
jurisdiction,  must  dismiss  the  appeal  sua  sponte .  South¬ 
land  Industries  v.  Federal  Communications  Commission,  69 
App.  D.  C.  82,  99  F.  2d  117,  and  cases  cited  therein. 

If  when  the  Commission  has  decided  the  administrative 
question  before  it,  i.e.,  whether  or  not  it  shall  permit  day¬ 
time  operation  on  the  frequency  for  which  intervenor  has 
applied,  and  if  that  decision  does  so  permit  such  operation 
and  if  the  Commission  does  then  finally  grant  intervenor ’s 
application,  then  at  that  time  if  appellant  can  demonstrate 
that  it  is  a  person  “aggrieved”  or  whose  interests  are  “ad¬ 
versely  affected”  by  such  decision,  it  may  seek  to  invoke 
the  jurisdiction  of  this  Court  to  review  such  final  action. 

Until  the  Commission  has  taken  such  final  action,  that 
portion  of  appellant’s  appeal  which  asks  this  Court  to  re¬ 
view  the  disposition  of  intervenor ’s  application  is  prema¬ 
ture  and  ought  to  be  dismissed  for  lack  of  jurisdiction. 

4. 

The  Commission,  Having  Denied  Appellant’s  Application 
on  Grounds  Independent  of  Any  Consideration  of  In¬ 
tervener’s  Application,  is  Not  Required  to  Give  Com¬ 
parative  Consideration  to  the  Applications  of  Appellant 
and  Intervenor.  ~ — - 

If  the  Court  finds  the  Commission’s  ultimate  conclusion 
that  appellant  lacks  the  qualifications  to  receive  a  grant  of 
its  application  to  be  correct,  and  affirms  the  Commission’s 
decision  to  deny  appellant’s  application,  then  the  Commis¬ 
sion’s  disposition  of  intervenor ’s  application  becomes  a 
matter  concerning  which  appellant  would  not  be  “ag¬ 
grieved”  or  “adversely  affected.” 

As  this  Court  said  in  the  case  of  Simmons  v.  Federal 
Communications  Commission,  79  App.  D.  C.  264,  265,  145 
F.  2d  578,  579,  after  finding  the  Commission’s  decision  to 
deny  appellant’s  (Simmons’)  application  to  be  based  upon 
-  substantial  evidence  and  a  denial  thereof  required  by  public 
interest,  convenience  and  necessity : 
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i 

i 

i 


‘ ‘It  follows  that  appellant’s  application  was  rightly 
denied.  No  formal  or  direct  comparison  is  necessary 
between  an  application  which  mnst  be  denied  and  one 
which  may  be  granted.  Relative  consideration  is  mean¬ 
ingless  unless  there  are  two  applications  either  of 
which  considered  alone ,  might  be  granted . 

•  *  i 

“Since  appellant’s  application  was  rightly  denied, 
he  has  no  ground  for  complaint.  He  does  not  contend 
that  he  is  worse  off  than  he  would  have  been  if  inter- 
venor’s  application,  as  well  as  his  own,  had  been  de¬ 
nied.  Accordingly  he  is  not  ‘aggrieved’  or  ‘adversely 
affected’  by  the  granting  of  intervenor’s  application 
and  has  no  standing  to  appeal  from  it.”  (Italics  sup¬ 
plied)  1 

IV. 

} 

Conclusion. 

i 

It  is  urged  that  this  Court  affirm  the  Commission’s  de¬ 
cision  as  to  the  denial  of  the  application  of  Mansfield  Jour¬ 
nal  Company  (AM)  and  that  its  appeal  from  the  Commis¬ 
sion’s  disposition  of  intervenor’s  application  be  dismissed. 

Respectfully  submitted, 

William  A.  Porter 
Herbert  M.  Bingham 
Roger  Robb 

! 

Robert  M.  Booth,  Jr. 

921  Tower  Building 

Washington  5,  D.  C. 

Attorneys  for  Intervenor 

i  See  also  Simmons  v.  Federal  Communications  Commission,  83  U.  S.  App. 

D.  C. - •,  169  F.  2d  670. 
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